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The  Tohimes  of  State  Reports  are  in  parentheses,  and  the  TohuDes  at 
American  Beports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17  ;  (49,  60)  8a 

Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  81. 

Bush  (Ky.)  ff)  8;  (8)  8;  (9)  16;  (10)  19;  (11)  81. 

California  (39)  8;    (40)  6;    (41,  42)  10;    (43,  44,  45,  46)  18;    (47,48)  17; 

(49,  50)  19;  (51)  81. 
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Georgia  (40)  8;  (41,  42)  5;  (43,  44)  9;  (45,  46)  18;  (47, 4S,  49, 50)  15;  (51, 

52,  53,  54,  55,  56)  81. 
Grattan  (Ya.)  (20)  8;  (21)  8;  (22)  18;  ^)  14;  (24,  25)  18;  (26,  27)  81. 
Heiskell  (Tenn.)  (1)  8;  (2)  5;  (3)  8;  (4,  5)  18;  (6,  7)  19. 
Houston  (Del.)  (3)  11 ;  (4)  15. 
Illinois  (51)  8;    (52)4;    (53,54)5;    (55,56)8;    (57,58)11;    (59,  60,  61» 

62,  63)  14;  (64,  65,66,  67)  16;  (68,  69)  18;  (75,  76,  77,78)  80;*  (70, 

71,  72,  79,  80)  88. 
Indiana  (32)  8;    (33)  6;    (34)  7 ;    (35)  9;    (36,  37,  38)  10;    (39,  40,  41,  42, 

43)  18;  (44,  45,  46)  16;  (47,  48)  17;  (49.  50,  51)  19;  (52,  53)  81. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

88,  89)  18 ;  (40,  41,  42)  80 ;  (43)  88. 
Kansas  (5,  6)  7;  (7.  8,  9)  12;  (10,  11,  12)  16;  (13,  14)  19 ;  (15,  16,  17)  88. 
Louisiana  (22)  8;  (23)  8;  (24,  25)  18;  (26,  27)  81. 
Maine  (57)  8;   (58)4;   (59)8;   (60)  11;    (61)  14;    (62)  16;    (6d»  64)18; 

(65)80;  (66)88. 
Maryland  (31)  1 ;  (32,  33)  8;    (34,  35)  6;  (36,  37)  11 ;   (38,  39,  40)  17;  (41, 

42,43)80;  (44)88. 
Massachusetts  (100)  1 ;   (101,102)8;   (103)4;   (104)6;   (105)7;   (106)8; 

(107)  9;  (108)11;  (109)  18;  (110)  14;  (111,  115)  16;  (112,  116)  17; 

(118)  18;  (114,  117,  118)  19;  (119)  80;  (120)  81. 

*  The  hiatus  In  the  nilnolB  Reports  arises  from  the  fact  that  the  TOlumes  between 
010  SBth  and  the  76th  were  published  after  the  TBth  and  three  soooeeding  volumes. 
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Michigaa  (19)  2;   (20,  21)  4;  (22)  7;   (23,  24)  9;  (25,  26)  If;  (27,  28)  U; 

(29,  80,  81)  18;  (32,  33)  80;  (34)  82. 
Minnesota  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18;  (22)  21. 
MiasiMippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  10. 
Missouri  (46)  2;    (47)  4;   (48,  49)  8;   (50,  51)  11;    (52, 53,  54)  14;   (55,  56^ 

57,  58)  17;  (59,  60,  61,  62,  63)  21 
Nebraska  (3,  4)  19. 

Nevada  (6)  8;  (7)  8;  (9)  10;  (10,  11)  21. 
New  Hampshire  (48)  2 ;    (49)0;  (50)0;    (51)  12;  (52)  18;   (63)10,    (54 

55)20;  (56)22. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (87)  18;  (38)  20. 
New  York  (41,  42)  1 ;  (43)  8;   (44)  4;  (45)  0;   (46,  47)  7 ;  (48)  8;  (49,  50, 

51)10;   (52)11;   (53,54)18;   (55)  U;  (56,57)18;   (58^59)17; 

(60,  61)  10;  (62,  63)  20;  (64)  21 ;  (65)  22. 
North  GaroUna  (65)  0;  (66)  8;  (67,  68^  60)  12;    (70)  10;   (71)  17;  (72,  73, 

74)21;  (75,76)22. 
Ohio  (19)  2;  (20)  8;  (21)  8;   (22)  10;  (28)  18;  (24)  18;  (28)  18;  (26)  80; 

(27,  28)  22. 
Oregon  (3)  8;  (4)  18;  (5)  20. 
PemisylYaiua(62)l;    (63,64^65)8;    (66,67)8;    (68,69)8;    (70,71)10; 

(72,  73)  18;  (74,  75)  18;  (76,  77)  18;  (78,  79,  80)  21;  (81,  82)  ft. 
Bhode  Island  (8)  8;  (9)  11;  aO)  14. 
South  OaroUna  (1  N.  a)  7;  (2,  3,  4)  10;  (5)  28. 
Texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;  (38^  89,  40,  41,  42)  It. 
Vermont  (42)  1 ;  (43)  5;  (44)  8;  (45)  12;  (46)  U;  (47)  10;  (48)  8L 
West  Yirginia  (4)  0;  (5)  18;  (6)  80. 

(24)1;  (25)8;  (26)7;  (27,28,29)0;  (80,81)11;   ^ 88)  14; 

(34^  85,  36)  17;  (37)  10;  (38,  39)  80;  r40^  41)  88. 
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JMfMMl  tofiA — iMr$em  qf  eapUal  itock^tacBtUian^  iner0tmd  tMk, 

WImto  m  natloiud  buik  Toted  to  inoremoe  its  capital  stock,  and  ihe  requliite  anm 
ber  of  now  iharaB  weio  sabocribed  and  paid  for  before  the  let  Jannaiy,  1871. 
and  a  aen^-annaal  dlyidend,  declared  as  of  that  daj,  wae  paid  npon  the  new 
iharaa,  as  well  as  the  old,  bat  each  increase  of  capital  was  not  appioyed  bj 
the  comptroller  of  the  earrenoj,  nor  his  certificate  issaed  until  the  Gth  Jan* 
naij,  1872 :  Sdd,  that  snch  new  shares  were  not  the  sabjects  of  taxation 
onder  an  ordinance  imposing  a  tax  on  bank  shares  "  in  the  hands  of  the  tax 
payers  on  the  1st  January,  1873.*' 

There  can  be  no  increase  of  the  capital  of  a  national  bank  until  the  «>mp- 
troller  of  the  cnrrencj  approves  thereof  and  issues  his  certificate,  as  proride^ 
bj  section  18  of  the  Act  of  Congress  proriding  lor  the  organisation  of  national 
banks. 

CASE  agreed  upon  in  a  oontroyersy  submitted  without  action. 
The  city  council  of  Oharleston  claims  to  recover  of  the  stock- 
holders of  the  People's  National  Bank  $6,312.50. 
The  following  are  the  facts  npon  which  said  controyersy  depends: 
1*  That  the  city  council  of  Oharleston  is  a  municipal  corporation 
under  the  laws  of  the  State  of  South  Carolina,  ''  with  power  and 
authority  to  make  such  assessments  on  the  inhabitants  of  Oharles* 
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ton,  or  those  who  hold  taxable  property  within  the  samey  for  fhe 
safety,  oonyenienoe,  benefit  and  adyantago  of  the  said  citj,  as  shall 
appear  to  them  expedient.'' 

2.  That  an  ordinance  to  nuse  supplies  for  the  year  1872.  ratified 
on  the  day  of  ,  1872,  by  said  city  ooonoil  imposed  a  tax 
of  two  per  cent  apon  the  taxable  property  within  said  city,  in  the 
hands  pf  i»4  payers,  on  Ist  January,  1872. 

3.  T'hat  the  People's  National  Bank,  a  banking  association  within 
the  limits  of  the  city  of  Charleston,  organized  nnder  the  laws  of  the 
United  States,  on  the  12th  day  of  Febroary,  1872,  returned  seyeu 
thousand  fiye  hundred  shares,  yalued  at  one  hundred  dollars  each, 
as  in  the  hands  of  its  stockholder's,  s^ubj^t  to.taxation,  upon  which, 
after  deducting  yalue  of  real  estate  and  city  stock,  at  $23,440,  a  tax 
of  two  per  cent  was  duly  assessed  by  the  city  appraiser,  and  the 
same  has  been  duly  paid  by  said  bank  for  its  stockholders,  pursuant 
to  section  28  of  ordinance  of  February  10,  1870. 

4.  That,  on  the  Ist  day  of  July,  A.  D.  1871,  said  banking  asso- 
ciation yoted  to  increase  the  number  of  shares  of  capital  stock  in 
said  bank  to  one  thousand,  subject  to  the  approyal  of  the  comp- 
troller of  currency.  Between  1st  July,  1871,  and  Ist  Janusiry,  1 872^ 
said  two  thousand  fiye  hundred  additional  shares  were  duly  sub- 
scribed, and  the  amount  thereof,  two  hundred  and  fifty  thousand 
dollars,  was  secured  to  be  paid  to  said  banking  association,  and  the 
securities  were  held  by  the  cashier  in  trust  for  it.  The  said  bank- 
ing association  declared  and  paid  a  semi-annual  diyidend  upon  all 
of  its  said  stock,  including  said  increase  of  two  thousand  fiye  hun- 
dred shares^  on  the  7th  day  of  January,  A.  D.  1872,  for  the  half 
year  ending  January  1,  1872. 

6.  That  the  subscribers  to  said  additional  shares  of  stock  did  re- 
oeiye  certificates  of  stock  representing  the  same  after  the  2d  Jan- 
uary, 1872. 

6.  That  on  the  15th  day  of  June,  A.  D.  1872,  said  banking  asso- 
ciation haying  failed  to  return  said  additional  shares  for  taxation 
to  the  city  council,  the  city  appraiser,  pursuant  to  sections  29  and 
88  of  the  ordinance  of  the  city,  of  February  10th,  1872,  proceeded 
to  list  said  two  thousand  fiye  hundred  shares  of  stock  for  taxation 
and  fixed  the  yalue  thereof  at  one  hundred  dollars  per  share,  amount- 
ing in  all  to  two  hundred  and  fifty  thousand  dollars,  and  levied 
pursuant  to  ordinance  of  city  council,  of  the  day  of  , 

A.  D.  1872,  a  tax  of  two  per  cent  thereon,  which  tax  amounted  to 


FEBBUABY  TUBM,  1874 


(/bwlflfloii  ▼.  People's  National  Bank. 


the  sum  of  fiye  thoiuand  dollarsy  which>  not  haying  been  paid  at 
the  timeB  required  by  ordinance,  is  subject  to  a  penalty  of  twenty 
per  cent  for  non-payment,  pursuant  to  section  48  of  the  ordinance 
of  February  10th,  1872,  amounting  to  one  thousand  dollar&  There 
has  been  a  school  tax  assessed  by  the  Charleston  city  board  of 
school  commissioners,  of  three  hundred  and  twelve  dollars  and  fifty 
cents  ($312.50),  to  be  collected  by  the  city  council  of  Charleston, 
and  if  said  stock  is  taxable  the  same  is  now  due  to  plaintiff. 

7.  The  said  banking  association  did  not  obtain  leave  of  the 
United  States  comptroller  of  currency  to  increase  its  capital  stock 
till  after  the  1st  day  of  January,  1872  ;  and  the  comptroller  of 
currency  refused  to  recognise  any  increase  of  the  capital  stock  of 
the  bank  until  the  5th  day  of  January,  1872 ;  and,  the  3d  day 
of  January,  1872,  said  banking  association  returned  to  the  comp- 
troller of  currency,  at  Washington,  only  seven  thousand  five  hun- 
dred shares  as  the  amount  of  its  capital  stock,  subject  to  taxation 
by  the  general  government,  paid  the  tax  thereon,  and  the  said 
letum  and  payment  were  accepted  by  the  said  comptroller. 

The  question  submitted  to  the  court  is :  Had  the  city  council  a 
right  to  levy  the  tax  on  the  two  thousand  five  hundred  shares  of 
stock,  under  the  facts  stated  P 

The  court  below  ordered,  that  judgment  be  entered  against  the 
defendant  in  the  sum  of  six  thousand  three  hundred  and  twelve 
dollars  and  fifty  cents,  with  costs,  and  that  the  plaintiff  have  ex»- 
eution  thereof. 

The  defendant  appealed. 

fibnra^ofi,  for  appeUant 

Mifua,  city  attorney,  Oorbin  S  8ion$y  tor  respondent 

MosBB,  C.  J.  The  single  question  presented  by  the  case  agreed 
upon  in  a  controversy  submitted  without  action  between  these  par- 
ties is,  whether  the  city  council  of  Charleston  had  a  right  to  levy 
the  tax  on  the  twenty-five  hundred  shares  of  the  stock  referred  to 

in  the  brief. 

It  is  not  necessary  to  repeat  the  facts  on  which  our  judgment  is 
to  be  pronounced,  for  they  are  recited  in  the  agreement  which  pre- 
eedes  this  opinion. 

The  ordinance  of  the  city  council  imposed  the  tax  **on  the 
fbares  in  the  hands  of  its  shareholders,  respectively  **  (§  22,  p.  96, 
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eity  ordinanoes,  1859-70),  and  if  the  shares  upon  which  it  is  claimed 
the  proposed  tax  is  to  operate  can  be  comprehended  within  its  terma, 
the  judgment  of  the  Oircnit  Court  mast  be  affirmed. 

The  institution  in  question  was  established  and  organised  as  one 
of  the  national  banks,  under  the  act  of  Congress  of  dd  June,  1864, 
**  to  provide  a  national  currency  secured/'  eta  (13  XT.  S.  Statutes, 
99).  For  its  formation  it  was  necessary  that  a  certificate  should  be 
prepared  and  filed  with  the  comptroller  of  the  currency  at  Wash- 
ington, which  should  contain,  among  other  things,  a  specification 
of  the  amount  of  its  capital  stock,  and  the  number  of  shares  into 
which  it  was  to  be  divided.  This  is  the  eyidenoe  of  the  amount  of 
such  capital  stock  and  its  distribution  into  shares,  and  these  last 
are  then  fixed,  designated  and  known  at  the  bureau  of  currency 
by  the  record  preserred  in  the  proper  ofRoe  thereof.  The  act  fui^ 
ther  proTides  by  its  18th  section,  page  103,  ^'for  an  increase  of  the 
capital  from  time  to  time,  proyided  that  the  maximum  of  such 
increase  shall  be  determined  by  the  comptroller  of  the  currency ; 
and  no  increase  shall  be  valid  until  the  whole  amount  of  such  in- 
crease shall  be  paid  in,  and  notice  thereof  transmitted  to  the  comp- 
troller, and  his  certificate  obtained,  specifying  the  amount  of  such 
increase  of  capital  stock,  with  his  approval  thereof,  and  that  it  has 
been  duly  paid  in  as  a  part  of  the  capital  of  such  association. '' 

The  argument,  on  the  part  of  the  respondent,  proceeds  upon  the 
ground  that  the  proposed  increase  of  the  capital  by  the  said  twenty- 
five  hundred  shares  was  effected  by  the  subscription  to  that  extent, 
and  the  acceptance  of  certain  securities  therefor,  held  by  the  cashier 
in  trust  for  the  association.  If  this  is  well  founded,  then  the  in- 
crease does  not  depend  on  a  compliance  with  the  conditions  ex- 
pressed in  the  act  of  Congress,  but  on  arrangements  with  the  share- 
holders, originally  organiaed  under  it,  may  make  with  third  persons, 
in  the  face  of  the  very  law  to  which  they  owe  the  existenoe  of  their 
association,  and  under  which,  it  is  to  be  assumed,  they  are  at  least 
to  carry  out  the  obligations  which  it  imposes.  The  error  is  in  the 
attempt  to  give  force  to  these  shares  as  valid  and  properly  consti- 
tuted shares  of  the  association,  before  the  approval  of  the  comp- 
troller,  when,  in  point  of  fact,  the  increase  of  the  capital  depended 
upon  it.  The  resolution  on  the  1st  day  of  July,  1871,  to  increase 
the  number  of  the  shares,  by  its  very  terms,  made  it  dependent  on 
such  approvaL  Until  obtained,  the  capital  remained  as  originally 
fixed.    The  act  of  the  stockholders  to  that  end  was  no  more  t^hao 
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a  piopoeition  among  themselyes,  the  effect  of  which  was  subject  to 
the  assent  of  the  higher  authority  designated  by  the  act  of  Congress. 
A  solution  of  the  proposition  may  be  tested  by  the  inquiry,  whether, 
if  before  the  7th  January,  1872,  any  one  of  the  so-oaJled  stock* 
holders  could  have  required  the  association  to  issue  a  certificate  for 
the  shares  so  agreed  to  be  taken  by  him.  Only  one  answer  could 
be  given  to  it,  and  that,  it  appears  to  us,  would  conclude  the  re- 
spondent from  imposing  the  tax,  which  must  be  upon  shares  of  the 
capital  stock,  which,  before  the  7th  January,  1872,  was  limited  to 
the  amount  originally  allowed  by  the  certificate  of  organization. 

It  is  supposed  that  these  additional  shares  are  subject  to  the  tax 
because  the  $260,000  which  they  represented  was  actually  paid 
before  the  1st  January,  1872,  and  a  semi-annual  dividend  declared 
and  paid  on  them  for  the  half  year  then  ending.  The  ordinance  in 
question  **  imposed  the  tax  on  taxable  prbperty  within  the  said  cil^ 
in  the  hands  of  tax  payers  on  1st  January,  1872.'' 

The  proposed  increase  of  the  capital  was  required  by  the  act  of 
Congress  to  be  paid  in  as  a  precedent  condition,  on  the  performance 
of  which  the  approval  of  the  comptroller  depended.  If  he  had 
withheld  it,  the  very  requisite  which  was  necessary  to  make  the 
money  deposited  the  medium  through  which  the  certificates  of  the 
additional  shares  could  of  right  be  demanded,  was  wanting. 

That  the  money  thus  subscribed  remained  in  possession  of  the 
bank,  and  that  those  who  had  advanced  it,  received  on  7th  January, 
1872j  a  dividend  for  the  half  year  ending  on  the  first  day  of  the 
said  month,  in  common  with  the  original  stockholders,  cannot  affect 
the  question.  The  original  stockholders  could  apply  the  profits  of 
the  bank  at  their  own  pleasure,  and  if  those  who  were  interested  in 
reetrioting  the  application  of  the  dividends  to  the  original  stock  do 
not  complain,  their  want  of  objection  cannot  convert  what  must 
be  considered  as  mere  proposals  for  stock  into  valid  and  legal  sharea 
The  tax  is  not  on  the  dividend,  but  on  the  share.  The  view  which 
the  comptroller  of  the  currency  took  of  the  liability  of  the  said 
twenty-five  hundred  shares  to  the  tax  of  the  government  is  clear, 
from  the  fact  that  although  the  said  banking  association,  on  8d 
January,  1872,  returned  to  him,  subject  to  taxation  by  the  govem« 
ment,  only  seven  thousand  five  hundred  shares,  he  imposed  no  tax 
beyond  them,  and  accepted  the  said  return  and  payment  as  a  com- 
pliance with  the  law. 

While  we  are  in  no  way  bound  by  his  decision,  it  cannot  prejn- 


SOXTTH  OABOLDTA, 


Dudley  y.  Odom. 


dice  our  conclnsion,  thftt  the  pablic  officer  chaiged  by  Oongx^ss  with 
the  duty  of  estimating  the  capital  of  these  associations,  on  which 
the  United  States  tax  was  to  be  laid,  on  the  same  facts  before  him, 
with  the  knowledge  of  the  further  extension  of  the  capital  of  this 
bank,  did  not  exact  any  tax  on  the  said  twenty-five  hundred  shares. 

The  answer  of  the  court  is,  that  the  city  council  of  Charleston 
did  not  have  the  right  to  leyy  the  tax  on  the  twenty-five  hundred 
shares  under  the  facts  stated. 

The  judgment  of  the  Oircuit  Oourt  is,  therefore,  reversed. 

Judgmmit  rmMrmd. 


DVDLBT  T.  ODOIL 

(6  a  a  ui.) 

iffy  I  tfoffog^ — agrMment  noitoMdai  amfgni^B  ssln 

A  eoBtiMl  betwean  two  credlton  intaiMted  in  a  pablio  sale  about  to  be 
by  an  aaelgnee  in  bankruptcy,  that  one  will  not  bid  against  the  other,  and 
in  consldeiation  thereof,  that  the  latter  will  pay  to  the  former  a  certain  suai 
of  money,  is  against  public  policy,  and,  therefore,  null  and  void. 

ACTION  by  Dudley  against  Odom  to  recover  t700  alleged  to  be  dm; 
on  contract. 
The  case  was  this  :  The  plaintiff  held  a  judgment  by  confessioii 
for  t2, 112.98,  entered  22d  August,  1866,  against  John  Odom,  the 
father  of  defendant ;  and  J.  H.  Hudson  also  held  an  older  judg* 
ment  against  John  Odom,  which  amounted,  at  the  time  of  the  sale 
herein  mentioned,  to  about  tl,500.  In  1868,  John  Odom  was  ad- 
judged a  bankrupt  on  his  own  petition,  and  on  November  1st  of  the 
same  year  his  real  estate,  consisting  of  600  acres  of  land  of  the  value 
of  tlO  per  acre,  was  sold  by  his  assignee  and  purchased  by  the  de- 
fendant at  the  price  of  $1,500.  The  plaintiff  and  defendant  met 
at  the  time  and  place  of  the  sale,  and  just  before  the  property  waa 
offered  by  the  assignee,  it  was  agreed  between  them  that  the  dcHfend- 
ant  should  bid  tl,600,  a  sum  sufficient  to  satisfy  Hudson's  judg- 
ment ;  that  the  plaintiff  should  not  bid,  and  in  consideration 
thereof,  that  defendant  would  pay  to  the  plaintiff  $700  whenever 
the  Supreme  Court  of  the  United  States  should  decide  that  obliga- 
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fcions  for  the  purchase-money  of  slaves  were  yalid  debts^  that  being 
the  character  of  the  debt  on  which  plidntifPs  jndgment  was  founded. 
The  plaintiff  did  not  bid  at  the  sale,  and  the  Supreme  Oourt  of  the 
United  States  having  decided  that  obligations  for  the  purchase- 
money  of  slayes  were  valid  debts,  this  action  was  commenced  to  re- 
cover the  t700  and  interest 

The  contract,  as  alleged  in  the  complaint,  was  as  follows  : 

''That  the  defendant,  Noah  Odom,  knowing  that  a  sufficient 
amount  of  money  would  be  realized  from  the  sale  of  his  said  father's 
real  estate  to  satisfy  the  plaintiff's  said  confession  of  judgment,'and 
fearing  competition  in  the  bidding  when  the  said  land  should  be 
offered  for  sale,  applied  to  and  induced  the  plaintiff  to  desist  from 
bidding  for  the  same,  agreeing  to  and  with  the  plaintiff,  and  prom- 
ising that  he,  the  said  defendant,  would  pay  the  plaintiff  the  sum 
of  seven  hundred  dollars,  whenever  the  Supreme  Oourt  of  the 
United  States  should  decide  that  obligations  given  for  the  purchase- 
money  of  slaves  were  yalid  debts,  if  he,  the  said  defendant,  should 
be  allowed  to  bid  off  the  real  estate  of  the  said  John  Odom,  without 
opposition  from  the  plaintiff. 

''  That,  in  consideration  of  said  agreement,  and  confiding  in  the 
promises  and  undertakings  of  the  said  defendant,  supposing  that  he 
intended  fairly  and  faithfully  to  carry  out  his  promisee  made  as 
aforesaid,  he  (the  plaintiff)  made  no  bid  for  the  said  land,  which 
was  sold  at  Bennettsville,  S«  0^  on  the  1st  day  of  Noyember,  A. 
D.  1868,  and  was  bought  by  the  defendant  for  a  nominal  price,  the 
sum  of  fifteen  hundred  dollars,  much  less  than  the  real  value." 

The  defendant's  counsel  contended  that  the  contract  as  alleged 
and  proyed  contrayenes  established  principles  of  public  policy,  and 
is,  therefore,  null  and  yoid,  and  cannot  be  enforced  in  a  court  of 
justioe.  His  honor  declined  so  to  rule,  and  instructed  the  jury 
that  the  contract  was  legal  and  binding. 

The  jury  found  for  the  plaintiff  and  after  judgment  entered  the 
defendant  appealed. 

Hudson,  for  appellant. 

MelveTy  contra. 

M08E8,  0.  J.  The  respondent  held  a  second  lien  by  judgment 
recoyered  in  1866  on  the  land  of  one  John  Odom,  who,  in  1868; 
was  adjudged  a  bankrupt  His  land  having  been  adyertised  foi 
sale  by  his  assignee,  on  the  day  appointed  therefor,  Noah  Odom  (the 
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appellant),  the  son  of  said  John,  agreed  with  0.  W.  Dadley  (re* 
apondent),  that  if  he  wonld  desist  from  bidding  on  it»  and  allow 
him  (the  appellant)  to  bid  it  off  without  opposition  from  the  re- 
spondent, he  wonld  pay  him  the  snm  of  seyen  hundred  dollars 
whenever  the  Supreme  Oonrt  of  the  United  States  should  decide 
that  obligations  giyen  for  the  purchase-money  of  slares  were  valid 
debts.  The  land^  which  was  proyed  to  be  worth  six  thousand  dol- 
lars at  the  time  of  sale,  was  bought  by  the  appellant  at  fifteen  hun- 
dred dollars — the  only  bid  made.  All  knowledge  of  the  agree- 
ment was  confined  to  the  parties  and  a  third  person,  who  was 
called  as  a  witness  to  it  It  was  not  denied  that  the  validity  of 
contracts  for  the  purchase  of  slaves  was  sustained  by  the  Supreme 
Court  of  the  United  States  in  May,  187S. 

The  action  was  brought  for  the  recovery  of  the  amount  alleged 
to  be  due  under  the  agreement 

On  the  part  of  the  defense  it  was  insisted  **  that  the  agreement 
or  contract  sued  upon  and  set  up  in  the  testimony  for  the  plaintiff 
is  one  that  contravenes  established  principles  of  public  policy,  was, 
hence,  illegal  and  void,  and  cannot  be  enforced  in  a  court  of  jus- 
tice.'' The  Oircuit  Oourt  overruled  the  proposition  of  law  tiius 
submitted,  and  a  verdict  was  rendered  for  the  sum  demanded,  with 
interest  thereon  from  the  1st  day  of  May,  1873.  The  question 
which  we  have  now  to  consider  is,  whether  there  was  in  this  error 
of  law  on  the  part  of  the  court  P 

It  is  not  to  be  denied  that  contracts  which  are  in  violation  of  a 
positive  statute,  or  of  long-established  and  recognijsed  principles  of 
public  policy,  cannot  be  enforced  in  courts  of  justice. 

The  former  speaks  the  will  of  the  community  through  the  l^gi»* 
lative  power,  and  demands  a  direct  obedience,  by  the  observance  of 
all  the  obligations  which  it  imposes.  It  is  the  expression  of  the 
public,  in  the  most  authoritative  mode  that  it  can  use,  to  assert  its 
opinion  upon  the  subject-matter  to  which  it  relates.  It  is  not  essea 
tial  to  its  validity  that  it  should  attach  any  penal  provision  for  its 
violation.  It  may  prohibit  certain  acts,  and  declare  that  all  agree* 
ments  made  through  their  intervention  shall  be  without  force  or 
effect  Upon  analogous  principles,  and  in  the  absence  of  all  statu- 
tory regulations,  considerations  of  public  policy,  long  established, 
may  operate  to  the  full  extent,  as  if  enjoined  by  legislative  enact- 
ment, to  prevent  the  enforcement  of  contracts  which  are  in  contra- 
fention  of.  them. 
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They,  too,  in  another  form,  speak  the  pnblio  will,  not  through 
the  law-making  power,  bat  becauBe  the  continued  acquiescence  of 
the  community  giyes  to  the  judicial  deoisions  which  announce  it 
the  force  of  law.  Precedent  following  precedent,  without  inter- 
ference on  the  part  of  the  legislature,  at  last  ripens  into  a  common 
law,  with  all  its  consequences  and  sanction. 

It  is  scarcely  necessary  to  inquire  whether  the  sale  made  here 
was  an  official  one,  for  the  rules  which  govern  and  regulate  bidding 
at  such  sales  apply  to  all  public  actions.  It  is  true  that  they  are 
more  carefully  watched  and  jealously  regarded  where  the  sale  is 
under  judicial  process.  We  must  hold  the  sale  here  to  have  been 
one  made  by  the  order  of  a  competent  court,  for  without  it  the 
assignee  in  bankruptcy  could  not  lawfully  sell  the  effects  of  the 
bankrupt. 

Does  an  agreement  at  such  a  sale  between  two  or  more  not  to  bid 
against  each  other  contravene  established    principles  of  public 

policy  ? 

It  was  the  sale  of  the  land  of  a  bankrupt.  The  purpose  was  to 
obtain  the  largest  possible  price  for  the  creditors  by  the  competition 
through  unrestrained  bidding.  Whatever  was  calculated  to  pre- 
vent the  result  which  might  thus  be  realized  prejudiced  the  object 
which  the  court  proposed  by  its  order.  Justice,  not  only  to  the 
owner  of  the  property,  but  a  sense  of  respect  to  the  court,  which, 
in  factf  is  the  seller,  require  that  when  it  orders  a  sale  to  the 
highest  bidder  no  combination  shall  be  made  which  may  prevent  a 
full  and  open  oompetition  among  those  who  may  be  disposed  to  buy. 
Official  sales  without  these  safeguards  would  not  reach  the  end  con- 
templated by  the  orders  which  direct  them.  It  is  needless,  how- 
ever, to  enhurge  upon  the  views  which  look  to  the  policy  of  the  rule 
that  demands  a  free  and  open  field  for  all  who  propose  to  bid  at 
such  sales,  for  they  are  now  comprehended  in  a  principle  which 
obtains  not  only  in  the  court  of  equity,  but  that  of  law,  and  no 
where  carried  to  a  greater  extent  than  by  the  decisions  in  our  own 
State. 

In  Jones  v.  CasweU^  3  Johns.  Gas.  29,  the  action  was  on  a  note 
given  for  forbearance  to  bid  at  a  sale  by  the  sheriff,  and  it  was  held 
^  a  consideration  which  ought  not  to  be  sanctioned  in  a  court  of 
justice.''  The  judge  delivering  the  opinion  of  the  court  says:  '^  A 
lombination  to  prevent  fair  competition  is  contrary  to  moralitj 
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uid  sound  policy.  It  operates  as  a  fraud  upon  the  debtor  and  hii 
remaining  creditors  by  depriving  the  former  of  the  opportunity 
which  he  ought  to  possess  of  obtaining  a  full  equiyalent  for  the 
property  which  is  devoted  to  the  payment  of  his  debts,  and  opens 
the  door  for  oppressive  speculation/'  The  same  principle  had  been 
anno  need  in  Doolin  v.  Wood^  6  Johns.  194 ;  in  WUbur  v.  Hawy 
8  id.  444;  and  in  Th(mip8<m  v.  Davies,  13  id.  112.  Chancellor 
Kent,  in  Troup  v.  Ward,  4  Johns,  Ch.  254,  re-aflirms  the  doctrine 
laid  down  in  Jones  v.  CaswM,  by  a  court  of  which  he  was  then  a 
member. 

In  this  State  the  point  was  fully  and  at  laige  considered  by  the 
Court  of  Errors,  in  MamiUon  v.  MamiUon,  and  Martin  and  Wali&r 
V.  Evans,  2  Bich.  Eq.  355,  368,  in  which  it  was  held  ''  that  the 
principle  which  governs  all  sales  at  auction,  and  especially  judicial 
sales,  is  that  there  should  be  full  and  fair  competition.  Any  agree- 
ment or  combination,  therefore,  the  object  and  effect  of  which  are 
to  chill  the  sale  and  stifle  competition,  is  illegal,  and  no  party  to 
the  agreement  or  combination  can  derive  beneflt  from  the  sale." 

Chancellor  Duncan,  closing  the  opinion  of  the  court,  says,  **  the 
curreiit  of  decisions  is  so  uniform,  and  the  general  principle  so  clearly 
announced,  that  it  is  not  deemed  necessary  further  to  consider  itt 
validity,  or  the  importance  of  preserving  it." 

Chancellor  Habpeb,  who  delivered  the  dissenting  opinion  of  the 
court,  p.  389,  says, ''  that  the  matter  seems  to  have  been  put  upon  the 
proper  footing  in  Massachusetts,  in  Phippen  v.  Stichnsyy  3  Meto.  384." 
There  the  rule,  as  laid  down  in  the  cases  then  before  him,  appears 
to  have  been  narrowed,  by  requiring  it  to  depend  upon  circum- 
stances, showing  an  innocent  intention,  or  a  design  to  prevent  com- 
petition and  depress  the  price.  Let  the  principle  declared  in 
Phippen  V.  Stiekney  be  tested  by  the  circumstances  of  the  case  now 
under  review.  The  purpose  of  the  sale  was  to  obtain  the  highest 
price  which  might  be  offered.  The  agreement  of  the  parties  pre- 
vented this,  for  while  the  appellant  obtained  the  land  at  his  bid  of 
fifteen  hundred  dollars,  the  agreement  sued  upon  required  that  he 
shonld  pay  the  additional  sum  of  seven  hundred  dollars,  not  for 
the  benefit  of  the  seUer,  but  for  that  of  the  respondent.  Was  the 
consideration  which  induced  the  agreement  on  the  part  of  the  ap* 
pellant  any  thing  but  the  forbearance  of  the  respondent  f  In  faot^ 
his  complaint  avers  ''  that  the  defendant,  Noah  Odom,  knowing 
that  a  siifl9cient  amount  of  money  would  be  realijsed  from  the  sale 
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of  his  said  father's  real  estate  to  satisfy  the  plaintiffs  said  confes- 
don  of  judgmenty  and  fearing  competition  in  bidding  when  the 
said  land  should  be  offered  for  sale,  applied  to  and  induced  the 
plaintiff  to  desist  from  bidding  on  the  same,  agreeing  to  and  with 
the  plaintiff,  and  promising,  that  he,  the  said  defendant,  would 
pay  the  plaintiff  the  said  sum  of  $700,  eta;  that,  in  consideration 
of  said  agreement,  and  confiding  in  the  promise  and  undertaking 
of  the  said  defendant,  supposing  that  he  intended  fairly  and  faith- 
fully to  carry  out  his  promises  made  as  aforesaid,  he  (the  plaintiff) 
made  no  bid  for  the  said  land,  which  was  sold  at  BennettsTille,  on 
the  Ist  November,  1868,  and  was  bought  by  the  defendant  at  a 
nominal  price,  the  sum  of  $1,500,  much  less  than  the  real  value." 

Does  not  this  allegation  amount  to  a  clear  admission  by  the  re- 
spondent of  a  combination  or  confederation  for  the  purpose  of 
preventing  competition,  and  depressing  the  price  of.  the  property 
below  its  fair  market  value  ?  Who  but  the  plaintiff  (below)  had 
an  interest  in  the  bidding,  after  the  bid  which  was  stipulated  to  be 
made  under  the  agreement  ?  It  was,  by  the  understanding  of  the 
parties,  to  satisfy  the  senior  judgment,  and  the  creditor  next  in  in- 
terest was  the  respondent  himself,  who  preferred  the  seven  hundred 
dollars  rather  than  risk  the  purchase  of  the  land  at  a  price  beyond 
the  fifteen  hundred  dollars,  which  last  sum  he  would  have  been 
obliged  to  advance  if  the  land  had  been  knocked  off  to  him  ;  for 
that  amount  was  obliged  to  be  paid  before  any  of  the  purchase- 
money  could  be  applied  to  his  judgment  It  appears  idle  to  pursue 
the  facts  further,  to  show  that  they  bring  the  case  even  within  the 
rule  contended  for  by  the  dissenting  members  of  the  Oourt  of  Errors 
in  Hamilton  v.  HamilUm^  and  Martin  A  Walter  v.  Evans. 

We  have  no  idea  that  the  respondent  intended  to  violate  any 
moral  rule,  but  his  agreement  cannot  be  sustained  because  it  is  in 
disregard  of  law ;  nor  have  we  any  thing  to  do  with  the  want  of  &ith 
on  the  part  of  the  appellant. 

An  English  judge  has  properly  said,  ^'the  law  encourages  no 
man  to  be  unfaithful  to  his  promise,  but  legal  obligations  are,  from 
their  nature,  more  circumscribed  than  moral  duties." 

The  allegation  that  ''  the  defendant,  by  his  pleading,  having  put 
his  defense  upon  a  general  denial  of  the  contract  sued  on,  cannot 
take  advantage  of  any  illegality  in  the  contract,"  cannot  prevail. 
No  such  eiception  was  taken  in  the  Circuit  Court  On  the  con- 
trary, the  brief  shows  that  the  counsel  for  the  appellant  submitted 


12  SOUTH  OABOLINA, 

CeDinl  National  Bank  ▼.  Charlotte,  Colmnbia  and  Angiuta  Railroad  Oompanj 

to  the  ooart  his  proposition  of  law,  whieh  impagned  the  validity  of 
the  agreement  sned  npon.  *^  The  plaintiff's  ooansel,  in  replying, 
first  combatted  the  said  legal  proposition,  and  then  addressing  the 
jury  upon  the  facts  of  the  case  rested.''  The  exception  not  haying 
been  made  in  the  court  below,  it  cannot  be  interposed  here. 

The  view  which  the  court  takes  in  regard  to  the  principal  ques- 
tion made  in  the  cause  renders  unnecessary  any  consideration  of  the 
point  submitted  in  regard  to  the  interest  allowed  in  the  yerdict. 

The  motion  for  a  new  trial  is  granted,  and  the  case  remanded  to 

the  Oironit  Oourt 

Jfim  trial  ifra$UkL 


OnrxBAL  Nauoital  Bank  y.  Oharloxtb,  Oolumbia  avd  Au- 

ousiA  Railboad  Oompavt. 

<ss.aiM.) 

IftgoUabie  ifuiniment  —  ncte  of  eorporaUon — ^eottf  moL 

An  instrument  in  writing,  haying  in  every  respect  the  form  of  a  promlssoiy 
note,  except  that  the  corporate  seal  was  impressed,  whArnbj  a  railroad  cor- 
poration promised  to  pay  to  the  order  of  A  a  certain  buui  of  money,  kM 
to  be  a  negotiable  promissory  note. 

The  seal  of  a  corporation  is  equally  appropriate  as  a  means  of  evidencing  its 
assent  to  be  bound  bj  a  simple  contract  as  by  a  spedalty. 

ACTION  by  the  Central  National  Bank  of  Oolumbia  against 
the  Charlotte,  Columbia  and  Augusta  Bailroad  Company. 
The  case  is  fully  stated  in  the  opinion  of  the  court 

Bionj  for  appellant,  cited  Mass  y«  OaUeif,  S  Hill  (N.Y.),  206;  Whiis 
y.  Vt.  d  Mass.  B.  B.  Co.,  21  How«  675 ;  Langston  r.  8o.  Oa.  B.  B. 
Oo.y  2  S.  C.  248 ;  Ooekrett  y.  MiUing,  1  Strobh.  446  ;  Oiles,  Davis 
d  HiU  y.  MatOdin,  7  Bich.  11. 

McMaster,  contra :  Eaves  y.  Canizonf  1  Brey.  808 ;  MeKain  y. 
Miller,  1  McM.  814  ;  Abb.  Law  of  Corp.  207,  §§1,4;  Clark  y.  Far- 
mers' Woollen  Co.,  16  Wend.  266  ;  DeJafield  y.  lUinois,  2  Hill  (N. 
T.),  169;  8  Paige,  627;  Morris  Canal  y.  Fisher,  1  Stockt  667;  Carr 
y.  LeFevre,  27  Penn.  St.  413  ;  Chapin  y.  Vt.  d  Mass.  B.  B.  Co.,% 
Qray,  676 ;  WhiU  y.  Vi.  A  Mass.  B.  B.  Co.,  21  How.  676  ;  Brain- 
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0rd  Y.  IT.  T.  dt  H.  R.  R.  Co.,  25  N.  Y.  496 ;  1  Pftn.  on  Gout  S91 ;  % 
id  721. 

WiLLABD,  A.  J.  The  plaintiff  tned  apon  a  promiBsory  note  in 
the  following  fonn: 

«TnBA8VBm'8  Offiob, 

OhABLOITI,  OOLUlfBIA  AKD  AnOt78TA  BAILBOAO 

CtoLTTMBiA,  S.  0.,  April  8, 

$7,000. 

Ninety  days  after  date,  The  Charlotte,  Oolombia  and  Angoeta 

Bailroad  Company  promise  to  pay  to  the  order  of  Jno.  D«  Caldwell 

seTen  thousand  dollars,  at  Central  National  Bank,  at  Columbia,  for 

Talne  receiyed. 

[Ckmpan^s  8eal.\        (Signed)  C.  BouEKKieai, 

Treai.  C,  C.  &  A.  B.  B.  Co.*" 

**  Indorsed  : 

Jko.  D.  Caldwbll. 

W.  B.  GULICK." 

The  plaintifb  are  holders  for  yalne,  haying  aeqnired  the  note 
before  maturity,  without  notice  of  any  defect  of  consideration.  It 
is  contended  that  the  note  is  a  specialty,  and,  as  such,  not  nego- 
tiable ;  that  the  consideration  was  the  stde  and  deliyery  of  certain 
promises  in  writing  to  pay  money,  issued  by  the  State,  and  yoid, 
on  the  ground  that  tiiey  were  issued  in  yiolation  of  that  clause  of 
the  Constitution  of  the  United  States  that  forbids  the  issuing  by 
States  of  biUs  of  credit  (see  Auditor  y.  TroamroTy  4  S.  C.  811), 
and  that,  therefore,  the  note  is  yoid. 

The  Circuit  judga  submitted  to  the  jury,  as  a  question  of  fact, 
whether  it  was  the  intention  of  the  parties  to  the  note  to  make  a 
negotiable  note  or  an  obligation  under  seal.  The  jury  found  a 
general  yerdiot  for  the  plaintiff,  which  is  equiyalent  to  finding  that 
the  parties  intended  making  a  negotiable  noto.  The  Circuit  judge 
refused  a  request  to  charge  that  as  matter  of  law  the  note  was 
not  negotiable,  to  which  an  exception  was  taken.  The  present 
question  is,  whether  that  ruling  is  conformable  to  law. 

The  only  feature  of  the  note  that  is  referred  to  as  importing  an 
intent  to  create  an  obligation  under  seal  is  the  impression  of  the 
seal  of  the  corporation  on  its  face.  The  note  would  be  perfect 
without  this  impression,  being  signed  by  the  proper  ofl9cer  of  the 
corporation.    It  is  in  the  ordinary  form  of  a  negotiable  promipsory 
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note,  with  nothing  beyond  the  mere  presence  of  the  seal  itself  to 
indicate  an  intention  to  giTe  it  any  other  character.  The  seal  pf  a 
corporation  is  not,  in  itsell^  oondusiYe  of  an  intent  to  make  a  spe- 
cialty. It  is  equally  appropriate  as  a  means  of  eyidencing  the 
assent  of  a  corporation  to  be  bound  by  a  simple  contract  as  by  a 
specialty.  It  is  tme  that,  ordinarily,  negotiable  instruments,  made 
by  corporations,  are  attested  by  the  oflBcers  of  the  corporation  with- 
out its  seaL  The  act  of  8  and  4  Ann  (2  Stat  644)  contemplated 
both  classes  of  notes  as  possessing  a  n^otiable  character,  namely: 
those  made  by  a  corporation  as  such,  and  those  made  by  the  "  ser- 
vant or  agent  '^  of  a  corporation.  If  it  is  competent  for  a  corpora- 
tion to  make  a  negotiable  promissory  note  by  its  direct  corporate 
act,  then  it  is  equally  competent  for  it  to  attest  such  a  note  by  its 
seal  without  destroying  its  negotiable  character  thereby.  That  a 
corporation  possesses  such  competency  is  evidenced  by  the  statute 
just  referred  to. 

The  authorities  cited  by  appellants  do  not  reach  to  the  case  in 
hand.  We  are  not  prepared  to  go  beyond  them  in  a  direction  where 
every  step  is  a  loss  to  legal  certainty  and  to  the  convenience  oi 
commerce.  The  Oircuit  Court  properly  held  the  note  to  be  ne- 
gotiable. 

The  appeal  should  be  dismissed. 

Appeal  diimiiiid. 


Jmncnre  t.  Ohabusioit. 

0S.O.M.) 
Mhmi^iBi  dorponrtiom  -^Hgki  €f,  <»faa  <t  #iiii  ftwiA. 


The  sloek  of  a  manidpal  eorponitlon,  pajable  and  transf enble  only  al  tha 
twaary  of  the  eorporatlon,  has  its  tUu$  within  the  eorporation,  and  Uie  eor 
poration  maj  lawfnllj  tax  it  whether  held  by  a  non-iesldent  or  a  resident. 

Wbere  a  dtj  taxes  its  own  stock,  it  maj  enforce  payment  by  deducting  the 
int  of  the  tax  from  interest  dne  on  the  stock. 


ACTION  by  Jenkins  against  the  city  council  of  Charleston,  to  re- 
cover $871. 69,  a  balance  alleged  to  be  due  by  the  defendant  to 
the  plaintiif  for  interest,  at  six  per  cent,  which  accrued  during  the 
years  1870  and  1871,  on  certain  stock  of  the  defendant  owned  by 
the  plaintiff. 
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The  plaintifl  wad  a  citizen  and  reaident  of  the  State  of  Maryland, 
and  owner  of  the  stock  in  question.  By  ordinances  of  the  city 
ooonoil  of  Charleston^  passed  to  raise  supplies  for  the  years  1870  and 
1871,  a  tax  of  two  cents  upon  the  dollar  was  laid  for  each  of  those 
years  on  the  value  of  all  property  within  the  city,  its  stock  inclusiTe, 
and  the  dty  treasurer  was  directed  to  retain  the  tax  assessed  on  the 
city  stock,  out  of  the  interest  thereon,  when  the  same  is  due  and 
payable.  The  taxes  assessed  for  the  years  1870  and  1871,  on  the 
stock  owned  by  the  plaintiff,  amounted  to  the  sum  above  mentioned* 
and  this  sum  was  deducted  by  the  city  treasurer  from  the  interest 
due  the  plaintiff  for  those  years. 

Neither  any  act  of  the  State,  nor  the  ordinance  under  which  the 
stock  was  issued,  declared  it  exempt  from  taxation. 

The  action  was  brought  to  recover  the  sum  thus  retained,  with 
interest,  and  the  ground  chiefly  relied  upon  was,  that  the  ordinances 
imposing  the  tax  impaired  the  obligation  of  the  contract  between 
the  city  and  the  owner  of  the  stock. 

There  were  four  other  actions  tried  at  the  same  time,  each  brought 
by  a  different  plaintiff,  and  all  founded  upon  substantially  the  same 
state  of  facts  and  presenting  the  same  question,  the  only  difference 
ss  to  one  of  them  being  that  the  plaintiff  was  a  resident  of  the  city. 

The  cases  were  tried  by  the  court  without  a  jury,  and  his  honor, 
the  Oircuit  judge,  decided:  (1)  That  the  taxes  were  constitutionally 
and  legally  imposed ;  and  (2)  that  the  mode  by  which  payment 
was  enforced  was  lawfuL 

Judgments  were  accordingly  entered  for  the  defendant,  and  the 
plaintiff  appealed. 

Magrath  S  Lowndes,  Part&r  S  Omner,  and  IkSau8$ur$,  for  ap- 
pellants. 

Seabrook,  city  attorney,  and  Pringh,  o(mira, 

MosBS,  0.  J.  The  general  power  of  the  city  council  of  Oharles- 
ton  ''to  make  such  assessments  on  the  inhabitants  of  Charleston,  or 
those  who  hold  taxable  property  within  the  same,  for  the  safety, 
convenience,  benefit  and  advantage  of  the  said  city,  as  shall  appear 
to  them  expedient,''  is  not  disputed  on  the  part  of  the  appellants. 
Whatever  may  be  the  extent  of  its  authority  in  this  regard,  or  ho^ 
far  the  legislature  may  have  devolved  upon  it  any  of  its  own  attri- 
butes of  sovereignty,  so  far  as  the  taxing  power  is  concerned,  within 
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its  mnnioipal  limitay  the  only  qnestioiis  nusedin  the  oaiesare :  ImL 
Oan  the  city  of  Oharleston  tax  its  own  stock  F  2d.  If  it  ii  Tested 
with  this  righty  can  it  exercise  it  as  to  such  of  its  stock  as  is  held 
by  non-reddentsP 

The  argoment  on  the  general  question  was  rested  alone,  by  the 
appellants,  on  the  ground  that  the  tax  imposed  by  the  corporation 
impaired  the  obligation  of  the  contract  which  existed  between  the 
holder  of  the  stock  and  the  city.  That  a  contract  was  created  im- 
posing obligations  on  both  parties,  binding  them  to  its  performance 
according  to  its  true  intent,  is  too  plain  for  doubt.  The  States  are 
prohibited  by  the  10th  section  of  the  1st  article  of  the  Oonstitution 
from  passing  any  ''  law  impairing  the  obligation  of  contracts,"  and 
if  this  right  of  the  dty  council  to  leyy  the  tax  in  question,  which 
it  could  only  exercise  through  the  powers  granted  by  its  charter,  is 
in  Tiolation  of  the  said  prohibition,  it  follows,  as  an  incTitable  con- 
sequence,  that  the  parties  must  be  relicTed  of  the  tax  of  which  they 
complain. 

Taxation  is  a  power  not  only  necessary  but  indispensable  to 
goTemments.  Its  exercise  by  the  States  can  only  be  controlled  by 
constitutional  limitations.  While  these  are  obserred  and  recog- 
nised,  the  wise  and  prudent  enforcement  of  the  power  must  depend 
on  the  wisdom  and  discretion  of  those  to  whose  hands  the  preroga- 
tiye  is  intrusted.  The  mere  possession  of  goTcmmental  powers, 
without  adequate  means  of  execution  for  the  public  good,  would  be 
but  as  a ''  barren  sceptre  "  for  defense.  There  may  be  other  limiti^ 
tions,  as  where  the  power  is  resorted  to  for  the  purpose  of  attaining 
an  end,  which,  under  the  taxing  power,  could  not  be  legitimate, 
as^  for  instance,  if  under  the  guise  of  a  tax  the  legislature  designed 
to  inflict  a  penalty.  Mr.  Oooley,  in  his  Oonstitutional  limitations, 
p.  129,  says:  ''Where  the  power  which  is  exercised  is  legislatiye  in 
its  character,  the  courts  can  enforce  only  those  limitations  which 
the  Constitution  imposed,  and  not  those  implied  restrictions  which, 
resting  in  theory  only,  the  people  hare  been  satisfied  to  leaye  to 
the  judgment,  patriotism  and  sense  of  justice  of  their  representa* 
tives." 

The  general  power  being  inherent  in  the  government^  those  who 
deny  the  existence  of  the  particular  right  sought  to  be  enforced, 
must  show  it,  as  clearly  forbidden  by  positire  declaration,  or  aris- 
ing from  an  implication  too  clear  to  be  resisted.  If  tiie  right  of 
taxation  existed  as  a  power  in  the  goyemment  at  the  time  of  the 
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aontaaoty  and  bo  entered  into  it  as  to  become  one  of  its  neoessary 
aliments  and  attributes,  then  the  obligation  of  tiie  contract  is  not 
impaired  by  the  imposition  of  the  tax,  becanse  it  was  a  property 
which  attached  to  the  contract  and  became  one  of  its  controlling 
attribntes. 

AH  property  is  held  by  indiyidnals  subject  to  tiie  exercise  by  the 
State  of  the  soyereign  power  which  it  holds  oyer  it  Where  the 
State  creates  a  municipal  corporation,  it  deyolyes  upon  it  a  portion 
of  that  power,  to  the  extent  conferred  by  its  charter.  Whateyer 
rights  it  can  exercise,  through  its  substitution  in  the  place  of  the 
State,  within  its  prescribed  territorial  boundaries,  is  by  force  of  the 
yeiy  soyereign  power  which  attached  to  the  State.  The  duties  of 
such  a  corporation  are  ciyil  and  political,  as  well  as  mnnicipaL 
Where  the  right  to  tax  has  been  conferred  upon  a  body  of  that 
eharaoter,  the  intention  to  surrender  it  generally,  or  in  any  par- 
tioular  instance,  must  be  shown  by  express  act^  or,  as  we  haye  said 
in  regard  to  its  relinquishment  by  the  State,  by  plain  and  unmis- 
takable intent ;  in  the  language  of  Ohio  14/$  and  Trust  Oompang 
y.  DeboU,  16  How.  485,  referring  to  Providence  Bank  y.  BiUinga 
and  the  case  of  the  Ohairiss  River  Bridg$  Company,  **  by  words  too 
plain  to  be  mistaken*'' 

Mr.  Dillon,  in  his  treatise  on  Municipal  Oorporations,  §  589, 
says :  "  The  power  of  taxation  and  the  power  of  emineni 
iemain,  subject  to  both  of  which  all  priyate  property  is  held, 
slihoagh  they  onpnate  in  political  necessity,  are  in  their  nature 
materially  dilEerent  For  the  taxes  paid  or  money  elacted  under 
the  taxing  power,  no  direct  spedfic  compensation  is  made,  but 
where  property  is  taken  under  the  right  of  eminent  domain,  this 
can  be  done  only  to  the  limited  extent  required  by  Ihe  particular 
object  or  enterprise  in  fayor  of  which  it  is  exercised,  and  then  only 
on  the  condition  of  making  to  the  owner  direct  and  full  compen- 
sation in  money  for  the  partieular  and  unequal  sacrifice  which  he 
would  otherwise  be  obliged  to  make  for  the  public  benefit.'' 

The  power  of  taxation  is  at  least  as  high  a  prerogatiye  of  goyem- 
ment  as  that  of  eminent  domain,  for  while  taxation  does  take 
priyate  property  for  public  use,  it  acts  in  this  particular  instance 
without  the  oorrelatiye  obligation  of  compensation,  for  the  reason 
that  in  the  one  case  the  property  of  an  indiyidual  is  taken  for  the 
public  good,  and  made  subserrient  to  it  without  including  other 
property  similarly  situated,  while  in  the  other  all  property  of  the 
Vol.  XXII.  —  8 
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same  kind  is  held  subject  to  the  impositioii  of  a  tax,  and  must  oon- 
tribute  to  the  fund  which  it  is  proposed  to  raise. 

In  West  River  Bridge  Go.  y.  Dix,  6  How.  507,  while  it  was 
admitted  that  the  charter  was  a  contract  between  the  Stute  and 
the  company,  it  was  held  **  that  the  right  of  eminent  domain  did 
not  interfere  with  the  inyiolability  of  contracts  ;  that  all  contracts 
are  made  subject  to  that  right,  and  the  contract  in  question  was 
not  violated  by  its  exercise." 

In  the  opinion  of  the  court  it  is  said:  ^^  But  into  all  contracts, 
whether  made  between  States  and  individuals,  or  between  individ- 
uals only,  there  enter  conditions  which  arise  not  out  of  the  literal 
terms  of  contract  itself ;  they  are  superinduced  by  the  pre-existing 
and  higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the 
community  to  which  the  parties  belong ;  tiiey  are  always  presumed, 
and  must  be  presumed  to  be  known  and  recognized  by  all ;  are 
binding  upon  all,  and  need  never,  therefore,  be  carried  into  ex- 
press stipulation,  for  this  could  add  nothing  to  their  force.  Every 
contract  is  made  in  subordination  to  them,  and  must  yield  to  their 
control,  as  conditions  inherent  and  paramount,  whenever  a  necessi  t  j 
for  their  execution  shall  occur.  Such  a  condition  is  the  right  of  emi- 
nent domain."  At  page  581  it  is  said:  **  No  State,  it  is  declared,  shall 
pass  a  law  impairing  the  obligation  of  contracts,  yet,  with  this  con- 
cession constantly  yielded,  it  cannot  be  justy  disputed  that  in  every 
political  sovereign  community  there  inheres  necessarily  the  right 
and  the  duty  of  guarding  its  own  existence,  and  of  protecting  and 
promoting  the  interests  and  welfare  of  the  community  at  large ;" 
and,  on  page  583  :  **  This  power,  denominated  the  eminent  domain 
of  the  State,  is,  as  its  name  imports,  paramount  to  all  private  rights 
vested  under  the  government,  and  l^ese  last  are,  by  neoessary  im- 
plication, held  in  subordination  to  this  power,  and  must  yield,  in 
every  instance,  to  its  proper  exercise." 

It  is  impossible  not  to  perceive  that  the  same  principle  which  ran 
through  and  controlled  the  judgment  in  that  case  must  apply  where 
it  is  sought  to  resist  the  payment  of  a  tax,  because  its  imposition 
interfered  with  the  inviolability  of  a  contract 

Taxation  is,  in  every  regard,  as  much  an  inherent  power  of  gov* 
emment  as  is  that  of  eminent  domain.  Mr.  Justice  Woolbbbby, 
in  a  separate  opinion  in  the  same  case,  page  539,  says  :  ''  I  take  the 
liberty  to  say,  then,  as  to  the  cardinal  principle  involved  in  this  case, 
that,  in  my  opinion,  all  the  property  in  a  State  is  derived  from  oi 
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protected  by  its  goyemment,  and  henoe  is  held  sabjeot  to  its  wants 
in  taxation,  and  to  certain  important  public  nses,  both  in  war  and 
peace."  At  page  642  he  says  :  '^  And  because,  on  a  like  principle, 
taxes  may  be  enforced  on  such. property,  as  well  as  all  other  property, 
though  coming  by  grant  from  the  State,  and  may  be  done  without 
Tiolation  of  the  contract,  when  there  is  no  bonus  paid  or  stipula- 
tion  made  in  the  charter  not  to  tex  it    This  is  well  settled." 

In  Oilman  y.  OUy  of  Sheboygan,  2  Black.  513,  Mr.  Justice 
SwATirs  said:  ^*The  act  of  1864  authorized  the  borrowing  of 
money,  the  issuing  of  bonds,  and  the  leyying  of  a  tex  upon  all  the 
property  in  the  oitj,  for  the  purposes  specified.  The  imposition, 
modification  and  renewal  of  texes,  and  the  exemption  of  property 
firom  such  burdens,  is  an  ordinary  exercise  of  the  power  of  Stete 
soyereignty.  There  is  no  pledge,  express  or  implied,  that  this 
power  should  not  thereafter  be  exercised. 

In  Providence  Bank  y.  Bittinge,  4  Pet.  562,  Ohiet  Justice  Mar- 
shall, deliyering  the  opinion  of  the  court,  said:  ^The  power  of 
legislation,  and,  consequently,  of  texation,  operates  on  all  the  per- 
sons and  property  belonging  to  the  body  politic.  This  is  an  origi- 
nal principle,  which  has  ite  foundation  in  society  itself.  It  is 
granted  by  all,  for  the  benefit  of  all.  It  resides  in  goyernment,  as 
a  part  of  itself,  and  need  not  be  resenred  when  property  of  any  de- 
scription, or  the  right  to  use  it  in  any  manner,  is  granted  to  indi- 
yiduals  or  corporate  bodies.  Howeyer  absolute  the  right  of  an 
indiyidnal  may  be,  it  is  still  in  the  nature  of  that  right  that  it  must 
bear  a  portion  of  the  public  burthens,  and  that  portion  must  be  de* 
termined  by  the  legislature." 

In  Brewster  y.  Hough,  10  N.  H.  143,  ''  the  power  of  taxation  "  is 
said  ''to  be  essentially  a  power  of  soyereignty  or  eminent  domain*" 

Mr.  Justice  MoLsAif,  in  deliyering  the  opinion  of  the  court  in 
Siaie  Bank  of  Ohio  y.  Knoop,  16  How.  369,  said:  ''  The  power  of 
taxation  has  been  compared  to  that  of  eminent  domain,  and  it  is 
said,  as  regards  the  question  before  us,  they  are  substantially  the 
same.  These  powers  exist  in  the  same  soyereignty,  but  their  exer- 
cise inyolyes  different  principles.  Property  may  be  appropriated 
for  public  purposes,  but  it  must  be  paid  for.  Taxes  are  assessed  on 
property  for  the  support  of  the  goyemment  under  a  legislatiye  act " 

Is  there  any  thing  in  the  contract  itself  which  by  necessary  im- 
plication can  be  construed  into  a  stipulation  or  c  yenant  for  ex- 
emption from  texation  by  the  city?  The  control  remains  undisturbed 
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— nnohanged.  The  obligation  on  the  dtjr  to  pay  the  annnal  inter- 
est ie  not  denied.  The  performanoe  of  all  it  impoees  is  admitted, 
and  the  agreement  remains  as  peif  eot  in  f  orm,  and  as  binding  in 
effect,  as  when  it  was  first  ezecnted.  Bnt,  it  is  said,  if  the  oitj 
assesses  a  tax  on  the  yalae  of  the  stook,  the  holder  does  not  reoeiye 
the  amount  of  the  interest  agreed  to  be  paid.  It  is  diminished  to 
the  extent  of  the  tax.  This  result,  howeyer,  is  not  effected  by  any 
change  of  the  contract  or  refusal  of  the  council  to  recognize  it  as 
imposing  on  them  a  liability  to  pay  the  accruing  interest,  but  the 
stock  becomes  less  valuable  to  the  holder,  because  the  authority 
representing,  to  a  certain  extent,  the  sovereigntjr  of  the  State,  inter- 
poses and  lays  a  charge  upon  it  for  public  purposes  through  a  tax. 
The  same  consequence  follows  from  the  imposition  of  taxes  by  th« 
city  on  all  other  property  admitted  to  be  liable  to  it.  The  tax  on 
real  property  and  on  that  of  personal,  having  a  tangible  form,  to 
the  extent  of  its  demand,  lessens  the  value  of  such  property.  The 
tax  from  income,  no  matter  from  whatever  source  derived,  necessa- 
rily reduces  its  aniount  It  is  difficult  to  perceive  why  the  proposi- 
tions now  insisted  on  by  the  appellants  may  not  as  well  apply  to 
the  whole  principle  on  which  the  right  to  tax  is  founded. 

In  the  case  of  Providence  Bank  v.  BiUingst  already  referred  to. 
Chief  Justice  Mabshalluscs  this  language  :  ^If  the  power  of  taxa* 
tion  is  inconsistent  with  the  charter,  because  it  may  be  so  exercised 
as  to  destroy  the  object  for  which  the  charter  is  given,  it  is  equally 
inconsistent  with  every  other  charter,  because  it  is  equally  capable 
of  working  tiie  destruction  of  the  objects  for  which  every  other 
oharter  is  given.  If  the  grant  of  a  power  to  trade  in  money  to  a 
given  amount  implies  an  exemption  of  the  stock  in  trade  from  taxa* 
tion,  because  the  tax  may  absorb  all  the  profits,  then  the  grant  of 
any  other  thing  implies  tiie  same  exemption;  for  that  thing  may  be 
taxed  to  an  extent  which  will  render  it  totally  unprofitable  to  the 
grantee.  Land,  for  example,  has  in  many,  perhaps  in  all  the  States, 
been  granted  by  government  since  the  adoption  of  the  Constitution. 
This  grant  is  a  contract^  the  object  of  which  is  that  the  profits  issu- 
ing from  it  shall  inure  to  the  benefit  of  the  grantee ;  yet  the  power 
of  taxation  may  be  carried  so  far  as  to  absorb  these  profits.  Does 
this  impair  the  obligation  of  the  contract  ?  The  idea  is  rejected  bf 
all,  and  the  proposition  appears  so  extravagant  that  it  is  difficult  to 
admit  any  resemblance  in  the  cases  ;  and  yet  if  the  proposition  for 
whieh  the  plaintiffs  contend  be  true,  it  carries  us  to  this  point  That 
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propoation  is,  that  a  power  which  is  in  itself  capable  of  being  ex* 
erted  to  the  total  destraction  of  tiie  grant  is  inconsistent  with  it, 
and  is,  therefore,  impliedly  relinquished  by  the  grantor,  though  the 
language  of  the  instrument  contains  no  allusion  to  the  subject  •  If 
this  be  an  abstract  truth  it  may  be  supposed  uniyersal ;  but  it  is 
not  universal,  and,  therefore,  its  tnith  cannot  be  admitted  in  these 
broad  terms  in  any  case.  We  must  look  for  tiie  exemption  in  the 
language  of  the  instrument^  and  if  we  do  not  find  it  there  it  would 
be  going  yeiy  far  to  insert  it  by  construction.'' 

Mr.  Blackwell,  in  his  work  on  Tax  Titles,  pp.  — ,  says :  ^'If  the 
tax  is  laid  to  raise  a  reyenue  for  the  expenses  of  the  State,  it  shall 
be  laid  equally  on  all  the  property  in  the  State."  A  resident  of 
Gharleston  might  conyert  his  entire  property  into  city  stock,  and 
according  to  the  proposition  contended  for  on  the  part  of  the  ap- 
pellant^  while  enjoying  all  the  protection  which  the  corporation  af- 
forded him,  and  all  others  in  its  limits,  may  contribute  nothing  to 
its  support — not  eyen  to  the  very  taxes  through  which  the  interest 
on  his  own  stock  is  to  be  raised.  The  holders  of  all  other  property 
are  to  be  assessed,  while  he,  reaping  all  the  advantages,  bears  none 
of  the  burthens  of  a  property  holder.  Nor  can  the  fact  that  the 
right  may  be  abused  operate  to  defeat  its  exercise.  The  same  argu- 
ment  would  apply  to  destroy  all  the  functions  of  government. 

As  was  said  by  Ohief  Justice  M  abshall,  in  his  opinion  from  which 
we  have  already  cited :  **  However  absolute  the  right  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that  right  that  it  must 
bear  a  proportion  of  the  public  burthens,  and  tha(  portion  must 
be  determined  by  the  legislature.  The  vital  power  may  be  abused, 
but  the  Oonstitution  of  the  United  States  was  not  intended  to  fur- 
nish the  corrective  for  eveiy  abuse  of  power  which  may  be  com- 
mitted by  the  State  government.  The  interest,  wisdom  and  justice 
of  the  representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security  where  there  is  no  express  control  against 
unjust  and  excessive  taxation,  as  well  as  against  unwise  legislation 
generally.'' 

Begarding  the  city  stock  as  personal  property  liable  to  the  tax 
imposed,  it  remains  to  be  considered  whether  such  stock,  held  by 
non-residents,  can  be  taxed  by  the  said  corporation.  The  right  is 
resisted  entirely  on  the  ground  that  personal  property  has  no  Htui 
in  itself,  but  follows  the  domicile  of  its  owner.  But  this  is  not  true 
as  a  general  and  unvarying  rule,  for  its  application  will  be  found 
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to  be  trammeled  and  incumbered  witii  so  many  ezceptionSy  that 
the  principle  upon  which  its  yery  existence  depends  is  not  only 
affected  but  destroyed.  Personal  property  of  a  yisible  and  tangible 
kind  is  taxed  where  it  is  found,  without  regard  to  the  residence  of 
the  owner,  and  his  domicile  in  one  State  will  not  so  aflbct  the  pos- 
session of  property  beyond  it  as  to  subject  it  to  taxation  by  the 
State  in  which  he  resides.  If  tiie  rule  contended  for  is  without  re* 
striction,  tiien  the  right  to  tax  would  be  regulated,  not  by  the  actual 
sitfM  of  such  personal  property,  but  by  the  dondcile  of  the  owner* 
Mr.  Story,  in  his 'Conflict  of  Laws,  §  380,  referring  to  the  prin- 
ciple, says  that  '^  Lord  Loughbobough  has  stated  it  with  great 
clearness  and  force  in  one  of  his  most  elaborate  judgments.'' —  8iU 
T.  Warsunck,  1  H.  Bl.  690.  **  It  is  a  clear  proposition,''  said  he, 
**  not  only  of  the  law  of  Bnglaiid»  but  of  every  country  in  the  world 
where  law  has  the  semblanoe  of  science,  that  personal  property  has 
no  locality.  The  meaning  of  that  is  not  that  personal  property  has 
no  visible  locality,  but  that  it  is  subject  to  that  law  which  governs 
the  person  of  the  owner,  both  with  respect  to  the  disposition  of  it, 
and  with  respect  to  the  transmisisnon  of  it^  either  by  succession  or 
by  the  act  of  the  party."  He  evidently  here  restricts  the  rule  to 
the  disposition  and  transmission  of  such  property.  Chancellor  Kbnt, 
in  the  first  volume  of  his  Commentaries,  p»  406,  refers  to  the  rule  aa 
a  ^'  fiction  of  law,"  and  says  :  '^  It  may  now  be  considered  as  part  of 
the  settled  jurisprudence  of  this  country,  that  personal  property,  as 
against  creditors,  has  locality,  and  the  lex  loci  r&i  sitm  prevails  over 
the  law  of  the  domicile  with  regard  to  the  rules  of  preference  in  the 
case  of  insolvent  estates."  So,  too,  in  regard  to  attachment  laws, 
or  any  proceeding  by  which  the  court,  not  having  jurisdiction  of 
the  person,  obtains  control  of  the  property  by  its  process  against  it^ 
and  makes  it  amenable  to  its  judgment,  thus  acting  on  the  party 
through  his  property,  wherever  the  latter  may  be  found,  without 
respect  to  his  domicile. 

Mr.  Story,  in  the  same  work  first  referred  to,  §  550,  himself 
says :  '^  The  general  doctrine  is  not  controverted,  that  although 
movables  are,  for  many  purposes,  to  be  deemed  to  have  no  ritus  ex- 
cept that  of  the  domicile  of  the  owner,  yet  this  being  but  a  legal 
fiction,  it  yields  whenever  it  is  necessary,  for  the  purposes  of  justice^ 
that  the  actual  situs  ot  the  thing  should  be  examined."  Does  it 
consist  with  our  idea  of  the  justice  which  should  govern  the  daily 
transactions  of  men,  that  the  State  which  protects  the  propertj 
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thaiJt,  by  its  proper  and  disoreet  arrangement,  giyes  it  additional  value, 
ahonld  not  reoeiye  the  consideration  for  these  results  in  contribu- 
tion to  its  expenses,  while  the  State  which  affords  it  no  protection 
and  adds  nothing  to  its  value,  should  control  it  through  the  mere 
domicile  of  the  holder  ?  If  it  cannot  do  this  as  to  visible  proper^, 
on  what  principle  can  the  right  be  claimed  as  to  stock,  because  it  is 
a  thing  incorporeaL  The  chose  has  value,  as  well  as  the  visible 
property.  While  the  use  of  the  latter  may  yield  its  possessor  in- 
come, the  stock  does  the  same  thing,  and  in  the  very  place  where 
it  was  issued. 

In  ffojft  V.  The  Courts,  23  N.  Y.  228,  in  the  opinion  of  the 
ooort,  by  Lbmstook,  0.  J.,  it  is  said  :  **  These  and  other  illustra- 
tionsy  which  are  mentioned,  demonstrate  that  the  fiction  or  maxim 
mobilia  personam  eequuntur  is  by  no  means  of  universal  application. 
Like  other  fictions,  it  has  its  special  uses.  It  may  be  resorted  to 
when  convenience  and  justice  so  require.  In  other  circumstances, 
the  truth,  and  not  the  fiction,  affords,  as  it  plainly  ought  to  afford, 
the  rule  of  action  *  *  *  ;  accordingly  there  seems  to  be  no 
place  for  the  fiction  of  which  we  are  speaking  in  a  well-adjusted 
system  of  taxation." 

In  Oreen  v.  Van  Buskirk,  7  WalL  139,  it  was  held  that  ''  the 
fiction  of  law,  that  the  domicile  of  the  owner  drew  to  it  his  per- 
sonal estate,  wherever  it  may  happen  to  be,  yields,  whenever,  for 
the  purposes  of  justice,  the  actual  eiius  of  the  property  should  be 
examined*'' 

The  case  of  Cleveland,  FaineeviUe  and  Ashtabula  R.  R.  Co.  v. 
remneylvania,  16  WalL  800,  is  much  relied  on  by  the  appellants, 
but  we  do  not  think  that  tiie  ruling  there  can  sustain  the  proposi- 
tion on  which  the  cases  here  depend.  There  the  question  presented, 
as  the  opening  remarks  of  the  opinion  admits,  ^^  applies  to  the 
interest  or  bonds  of  the  railroad  company,  made  payable  out  of  the 
State,  issued  to  and  held  by  non-residents  of  the  State,  citizens  of 
other  States.''  The  stock  involved  here  was  issued  by  the  city  of 
Charleston,  payable  and  transferable  there,  and  there  alone  can  re- 
newals of  certificates,  in  case  of  loss,  be  obtained.  The  opinion  in 
the  case  just  referred  to  admits  that  the  situs  of  public  securities 
does  not  depend  on  the  domicile  of  the  owner.  On  page  323  it  is 
said :  '^  It  is  undoubtedly  true  that  the  actual  situs  of  personal 
property,  which  has  a  visible  and  tangible  existence,  and  not  the 
of  its  owner,  will,  in  many  cases,  determine  the  States  in 
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whioh  it  may  be  taxed.  The  same  thing  is  true  of  pablio  seoiiri* 
tieS;  consisting  of  State  bonds  and  bonds  of  mnnioipal  bodies,  eto.; 
bnt  other  personal  property,  consisting  of  bonds,  mortgages,  and 
debts  generally,  has  no  situs  independent  of  the  domioUe  of  the 
owner." 

A  clear  and  manifest  distinction  is  here  drawn  between  bonds  of 
mnnioipal  corporations  and  those  of  priyate  bodies  and  indiyidnals. 
The  title  to  bonds  and  debts  genendly  cannot  only  be  transferred 
anywhere,  and  legal  demand  of  payment  made  on  the  debtor,  and 
suit  brought  whereyer  he  may  be  found,  or,  he  being  absent  and  his 
goods  present,  they  may,  by  attachment  proceeding,  be  subjected  to 
their  payment  But  the  debt  of  the  municipal  corporation  is  only 
transferable  and  demandable  at  its  office,  and  it  can  only  be  sued 
in  a  court  which  has  jurisdiction  orer  territory  within  which  its 
own  limits  are  prescribed.  All  the  qualities  which  demand  it  seem 
to  give  it  a  local  existence,  so  far  as  its  issue,  transfer  and  payment 
are  concerned. 

We  are  sustained  in  the  yiews  which  haye  induced  our  con- 
clusion by  the  opinion  of  Chief  Justice  Watte,  in  the  case 
of  Taq^n  y.  Msrehants^  Bank  of  Chicago,  19  WalL  400.  He 
says,  in  the  course  of  it,  that  '^  shares  of  stock  in  national 
bimks  are  personal  property.  They  are  a  species  of  personal 
property,  which  is,  in  one  sense,  intangible  and  incorporeal, 
but  the  law  which  creates  them  may  separate  them  from  the 
person  of  their  owner,  for  the  purpose  of  taxation,  and  giye  them 
a  situs  of  their  own.  •  •  •  The  shareholder  is  protected  in  his 
person  by  the  goyemment  at  the  place  where  he  resides,  but  his 
property  in  this  stock  is  protected  at  the  place  where  the  bank 
transacts  its  business.  If  he  were  a  partner  in  a  priyate  bank 
doing  business  at  the  same  place,  he  might  be  taxed  there  on  ac- 
count of  his  interests  in  the  partnership.  It  is  not  easy  to  see 
why,  upon  the  same  principle,  he  may  not  be  taxed  there  on  account 
of  his  stock  in  an  incorporate  bank.  His  business  is  there  as  much 
in  the  one  case  as  in  the  other.  He  requires  for  it  the  protection 
of  the  goyemment  there,  and  it  seems  reasonable  that  he  should  be 
compelled  to  contribute  there  to  the  expenses  of  maintaining  that 
goyemment  It  certainly  caanot  be  an  abuse  of  legislatiye  dis- 
cretion to  require  him  to  do  so." 

Objection  has  not  been  urged,  in  the  argument,  as  to  the  par- 
ticular mode  proyided  by  the  ordinance  for  the  collection  of  the  tax. 
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U  ihe  iMurty  wm  liable  to  the  tax  it  worked  no  injuiy  to  him.  Be* 
Mxrt  to  Bomiiuay  proceedings  at  yarianoe  with  the  general  spirit  of 
oar  lawa  has  been  allowed  against  delinquent  tax  payers,  and  has 
been  pennitted  yery  much  by  the  necessity  of  the  oooasion,  which 
leqairea  energy  and  promptness  in  oolleoting  the  public  dues  of 
that  dharaoter.  8tat$  t.  Alkn,  %  MoO.  59 ;  Blaokwell  on  Tax 
TiilaBy  28.  A  resident  of  the  dty  might  conyert  his  whole  estate 
into  anoh  stock,  and  the  corporation  left  without  remedy  for  the 
tKC  ■siessod  upon  it^  unless  it  could  be  deducted  from  the  interest 
payable  to  the  holder.  A  non-resident  holder  of  such  stock  could 
be  readied  for  the  tu:  in  no  other  way. 

AH  the  oases  inyohre  the  same  queatkiis^  and  the  motion  in  eadi 
is  dismiflwd 

WTT.rAit-n,  J .  dlsscmtefl 
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Baiadioki  avd  Ohio  Raxlboad  Ooxpaitt,  ^ipeDanty  t.  Wxlkbvs. 

(hmm$M earri$r — hUl  of  ladk^ ^fMmdiui$iUimm  ^^kg^gML 

Thm  ftetloik  ftfent  of  a  nUroad  oompaaj,  haTliig  Mithorltx  to  elgn  Ulk  of 
lading,  fraiidiilenUy  ilgned  and  iaaaed  a  bill  of  lading  for  gooda  naTor  ra- 
oaiTod  for  tranapoitation,  and  the  oonaignea  Ihareln  made  advanoaa  on  tiM 
faith  of  aoeh  Ull.    HM,  that  the  lallroad  eompanj  waa  not  liable  therefor. 

ACTION  for  money  by  Wilkens,  as  sairiYing  partner  of  the  firm 
of  Benninghans  ft  Go.  The  opinion  statee  the  caie.  The  ooort 
below  gaye  judgment  for  the  plaintiff  on  an  agreed  statement  of 
the  factBy  and  the  defendant  appealed. 

John  K.  OowMf  for  appellant  A  bill  of  lading  signed  by  the 
agent  of  the  oarrier,  when  the  goods  haye  not  been  reoeiyed  for 
shipment^  does  not  bind  the  carrier ;  the  agent^s  act  is  outside  of 
the  Boope  of  his  authority,  and  the  owner  of  the  line  of  transporta- 
tion is  not  responsible  for  the  oc^  of  his  agent,  which  causes  an 
appearance  of  conformity  to  his  authority.  See  Grant  y.  Norway^ 
%  Eng.  Law  ft  Eq.  887 ;  Hubberety  y.  Ward,  8  Bxoh.  880 ;  Sears 
et  aL  Y.  Wingate  et  oL,  9  Allen,  108;  Sohooncr  freeman  y. 
Buckingham,  18  How.  191 ;  The  Loon,  7  Blatohl  0.  0.  244 ; 
Fsttows  y.  Steamer  PoweU  and  Owners,  16  La.  Ann.  816 ;  1  Parsons' 
Maritime  Law,  185,  note  2  ;  Bedfield  on  Carriers  and  Bailments, 
§  268  ;  Story  on  Agency  (6th  ed.),  §  451 ;  Angell  on  Oarrieis, 
g  228  ;  1  Parsons  on  Contracts  (6th  ed. ),  45 ;  Oolmnan  y.  Biekmt 
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M  Bug.  Law  ft  Bq.  323 ;  Second  NtUumal  ^ank  of  Toledo  t.  Wal- 
bridge,  19  Ohio  St.  425  ;  a  0.,  2  Am.  Bep.  408 ;  Jesed  i.  Both,  L. 
B.,  S  Ezoh.  274  ;  Dean  y.  King,  22  Ohio  St  118  ;  Louieiana  Bank 
of  Now  Orleans  v.  Lavoitte,  62  Mo.  380 ;  Smith's  Meioantile  Law 
(Ed.  1870),  297. 

The  plaintifh  were  bound  to  asoertain  whether  the  agent  had 
exceeded  his  authority. 

The  duty  of  inquiry  was  inoumbent  on  the  plaintiff  to  see 
whether  the  agent  had  exceeded  his  authority.  As  they  trusted 
without  snoh  inquiry,  they  trusted  to  the  good  &ith  of  the  agent 
and  shipper,  and  not  to  the  liability  of  the  principaL  Story  on 
Agency,  §  133,  and  note  2  to  §  127 ;  1  Am*  Lead.  Oas.  662, 
561  (4th  ed.)  ;  Musseg  t.  Beechor,S  Gush.  511 ;  Lowett  Five  Gents 
Savings  Sank  t.  Inhabiianis  of  Winehesisr,  8  Allen,  118  ;  Sk^g  t. 
miioit,  10  0.  B.  (N.  S.)  371  (104  E.  0.  L.  373).  In  Adams  Mq^ress 
Company  t.  Trego,  35  Md.  68,  this  court  has  approTcd  Orani  t. 
Norway,  Oohman  t.  Riches,  and  HtMersiy  t.  Ward. 

Arikur  Geo.  Brown  and  Fred.  W.  Brune,'  for  appellee.  The 
appellant  was  responsible  for  the  loss  the  appellee  had  suffered 
from  the  fraud  of  McOlaskey,  its  agent  Oode  of  Pub.  Qen.  Laws, 
art  8,  §  3 ;  Tome  y.  Parkersburg  Branch  S.  R.  Co.,  39  Md.  36,  76,  78, 
79,  80, 81, 102, 103, 104 ;  Hall  t.  Hinks,  21  Md.  406,  416  to  420 ; 
LisUr,  etc  t.  AU&n,  31  Md.  543  ;  Merchant  Bank  t.  State  Bank, 
10  WalL  606,  644r-7 ;  Diekerson  y.  Seelye,  12  Barb.  99,  102 ; 
Mogar  t.  Peck,  28  N.  Y.  598,  599 ;  McNea  y.  Tenth  Nat.  Bank, 
46  id.  826 ;  Cartwright  y.  WUmerding,  24  id.  621 ;  Howard  y. 
Tuclor,  1  B.  ft  Ad.  712  ;  McNeU  y.  Hitt,  1  Woolworth,  96  ;  Michel 
Y.  Ware,  3  Neb.  229 ;  1  Abbott  on  Shipping,  323  (margin) ; 
The  J.  W.  Brown,  1  Bissel,  76,  79 ;  Bigelow  on  Bstoppel,  47 ; 
Barwick  y.  English  Joint-Stock  Bank,  L.  B^  2  Exch.  259,  265, 266 ; 
Sanger  y.  The  Great  Western  SaHway  Co.,  5  H.  of  L.  86 ;  Mackay 
Y.  Oommsrcial  Sank  of  New  Brunswick,  L.  B.,  5  PriYy  Coun.  Ap- 
peals, 394,  402,  410. 

^  If  one  of  two  innocent  persons  must  suffer  by  a  deceit,  it  ii 
more  consonant  to  reason  that  he  who  puts  confidence  in  the  de- 
oeiYcr  should  be  a  loser  rather  than  a  stranger. ''  Carpenter  y. 
Longan,  16  Wall.  273 ;  Hem  y.  Nichols,  1  Salk.  289. 

MiLLBB,  J.  This  case  presents  an  important  question.  It  was 
tried  before  the  judge  of  the  Superior  Oourt  upon  an  agreed  state- 
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mont  of  facts,  from  which  it  appears  that  the  appellant^  with  other 
railroad  companies,  formed  an  association  under  the  name  of  the 
''  Continental  Line,''  for  the  transportation  of  freight  to  and  from 
the  west  Bach  company  agreed  to  famish  a  number  of  cars  to 
run  as  through  cars  oyer  the  seyeral  roads,  and  each  agreed  to  guar- 
antes  the  Mb  of  lading  of  the  aeeoeiationfor  goode  loaded  on  such 
caret  and  deetined  to  pointe  on  other  roads,  as  stated  on  the  face  oj 
the  biUe  of  lading  in  this  case  ;  the  association  had  agents  at  yarions 
points  in  charge  of  its  business,  one  of  whom  was  Joseph  McOlus- 
key,  who  was  agent  of  one  of  the  western  roads,  and  was  acting  as 
agent  of  the  association  at  Owanico,  Illinois,  and  as  such  was 
authorised  to  sign  bills  of  lading  for  the  association,  and  was  also 
a  merchant  at  Owanico,  and  did  business  with  the  appellees,  Ben- 
ninghaus  ft  Co.,  commission  merchants  in  Baltimore.  By  the 
course  of  this  business,  McOluskey  consigned  to  Benninghaus  ft 
Ck>.  car  loads  of  grain,  which  they  were  to  sell  for  him  on  a  certain 
commission  per  bushel.  As  such  shipments  were  made  McCluskey 
forwarded  the  bills  of  lading,  and  drew  drafts  or  bills  of  exchange 
attached  to  them,  on  Benninghaus  ft  Co.,  which  the  latter  honored 
and  paid  on  the  faith  of  the  consignments  mentioned  in  the  bills 
of  lading.  In  the  course  of  this  dealing,  and  between  the  23d  of 
June  and  the  0th  of  August,  1873,  McCluskey  fraudulently  for- 
warded ten  bills  of  lading  for  com,  purporting  to  haye  been  loaded 
on  eleyen  cars,  but  which,  in  fact,  never  was  so  loaded  or  received  ai 
the  depot,  or  on  any  oars  of  the  association;  the  drafts  accompany- 
ing these  fraudulent  instruments  were  duly  paid  by  Benninghaus 
ft  Co.,  upon  the  faith  of  the  supposed  consignments  mentioned  in 
them,  without  knowledge  of  this  fraudulent  conduct  of  McCluskey ; 
and  the  latter  haying  failed  in  business,  and  Benninghaus  ft  Co. 
haying  made  fruitless  efforts  to  recoyer  from  him  the  amount  thus 
adyanced,  they  haye  brought  this  action  to  recoyer  it  from  the 
appellant. 

The  seyeral  bills  of  lading  referred  to  are  substantially  alike,  and 
one  of  them  is  set  out  in  the  record  as  a  specimen.  It  is  duly 
signed  by  McCluskey  as  agent  of  the  association,  and  bears  a  head- 
ing in  this  formr^'CoNTiinsNTAL  Linb  —  Fast  F&bioht.  The 
authorized  fast  freight  Express  of  the  Baltimore  and  Ohio,"  and 
other  named  ^  railroads  and  their  oonnectiotis,  by  whom  it  is  owned 
and  managed,  and  its  bills  of  lading  guaranteed,**  followed  by  a  list 
of  agents.    The  receipting  clause  is  as  follows:  '^Beceiyed  at  tht 
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tUpai  of  the  S.  I.  S.  E.  B.  B.,  Owanioo,  Angust  9th,  1873,  of 
Joseph  MoOluBkey,  the  following  packages  (contents  unknown),  in 
apparent  good  order."  These  initials  designate  The  Springfield, 
niinois  and  Sontheastem  Bailroad,  one  of  the  roads  forming  the 
association,  and  mentioned-  in  the  aboTe  heading.  Then  follows: 
"  Marks — Baltimore.  Oonngnee — H.  Benninghans  ft  Oo.  Des^ 
iinaiion — Locust  Point,  Baltimore,  Md.,"  with  a  description  of 
two  carv  by  their  numbers,  each  stated  under  the  head  of  ^  Articles  ** 
as  ^'  1  car,  bulk  com,"  with  weight  and  rate  of  charges  for  freight. 
After  which  follows  this  notice:  ''  It  is  understood  that  all  oonnec* 
tions  recognise  this  bill  of  lading,  and  will  settle  freight  accord* 
ingly.  Should  OTercharges  occur,  and  difficulty  arise,  delaying  a 
prompt  adjustment  thereof,  return  bill  of  lading  to  the  nearest 
agent  or  general  freight  agent  of  the  Oontinental  line,  with  all 
freight  bills  paid  the  company  delivering  the  freight,  and  this  bill 
of  lading  attached  for  settlement.  Claims  for  loss  or  damage  must 
be  presented  to  the  deliyering  line  within  thirty-six  hours  after  the 
arriral  of  the  freight."  Then  follow  a  number  of  conditions  usual 
in  such  instruments  which  it  is  stipulated  the  shipper  agrees  to,  by 
"  accepting  this  bill  of  lading." 

We  have  thus  stated,  more  at  large  than  is  usual  in  an  opinion, 
the  purport  of  the  agreed  statement  of  facts,  and  the  terms  of  these 
instruments,  because  in  the  cause  of  the  argument  counsel  for  the 
appellees  attached  special  importance  to  the  statement  set  out  on 
their  face,  that  the  association  guaranteed  its  bills  of  lading.  But 
looking  to  the  agreed  facts  and  the  terms  of  these  instruments,  we 
are  of  opinion  this  guaranty  simply  means  that  each  company  com- 
posing this  association  stipidates  that  it  will  be  bound  by  a  bill  of 
lading  issued  by  any  one  of  them,  for  freight  to  be  transported 
oyer  each  and  idl  the  roads. constituting  the  line,  in  the  same  man- 
ner as  if  the  transportation  was  only  orer  its  own  road.  For 
instance,  the  Baltimore  and  Ohio  Company,  whose  road  extends 
from  Baltimore  to  the  Ohio  riyer,  by  joining  this  association  and 
making  this  guaranty,  contracts  that  it  will  be  responsible  for  bills 
of  lading  for  freight,  oyer  any  of  the  associated  western  roads,  in 
the  same  manner  it  would  be  for  an  ordinary  bill  of  lading  oyer  its 
own  road  from  Baltimore  to  Wheeling.  By  this  arrangement  and 
guaranty  the  shipper,  besides  other  benefits  and  conyeniences, 
deriyes  the  advantage  of  the  responsibility  of  each  and  all  the  asso* 
ciated  companies,  for  loss  or  damage  to  his  goods  occurring  on  an} 
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part  of  the  entire  line,  and  the  farther  advantage  of  suing  the 
company  nearest  his  home  for  such  loss.  Thus  a  shipper  of  grain 
or  other  produce  to  Baltimore  or  Philadelphia  may  sue  his  home 
company  for  loss  or  damage,  occurring  in  the  transportation  between 
Wheeling  and  Baltimore,  or  Baltimore  and  Philadelphia,  and  in 
like  manner,  the  Philadelphia  or  Baltimore  merchant  shipping  his 
goods  to  the  west,  may  sue  the  Philadelphia,  Wilmington  and 
Baltimore,  or  the  Baltimore  and  Ohio  Company,  for  like  loss 
occurring  on  any  of  the  western  connections  of  the  line.  This,  in 
our  opinion,  was  the  intention  and  extent  of  this  guaranty.  It 
imparts  no  other  or  additional  force  or  sanctity  to  the  bill  of  lading. 
The  circumstance  of  such  guaranty  places  the  responsibility  of 
the  appellant  upon  no  higher  ground  than  if  it  had  issued  an  ordin- 
ary instrument  of  that  character,  for  the  transportation  of  freight 
oyer  its  own  road  ezdusiyely. 

This  being  so,  is  there  any  legal  principle  which  makes  the  ap- 
pellant responsible  to  a  consignee  for  adyanoes  on  a  bill  of  lading 
fraudulently  issued  by  its  agent  who  was  also  his  consignor,  for 
goods  neyer  in  &ct  receiyed  by  it,  and  never  placed  in  its  cars  ? 
If  any  doctrine  of  commercial  law  can  be  regarded  as  well  settled, 
it  is,  that  the  master  has  no  authority  to  sign  a  bill  of  lading  for 
goods  not  adudlly  put  on  board  the  yeasel,  and*  therefore,  the  owner 
of  the  ship  is  not  responsible  to  parties  taking,  or  dealing  with,  ox 
making  advances  on  the  faith  of  such  an  instrument  which  is  un- 
truthful in  this  particular.  The  consignee  and  every  other  party 
thus  acting  does  so  wiih  notice  of  this  limitation  of  the  power  of 
the  master,  and  act$  at  his  oton  risk  both  as  respects  the  fact  of 
shipment  and  the  quantity  of  cargo  purported  by  a  bill  of  lading 
to  be  shipped.  In  the  early  case  of  Liehbarrow  v.  Mason,  2  Term 
Bep.  76,  it  was  said  by  Bullbb,  J.,  that  a  bill  of  lading  is  nsgotia^ 
Ke,  and  on  this  an  argument  has  been  frequently  made  (supported 
to  some  extent  by  the  dicta  of  able  judges)  that  a  third  person 
dealing  with  such  instruments  should  be  protected  in  his  reliance 
on  them,  according  to  their  exact  tenor,  against  charterer  and 
owners  as  well  as  masters.  But  in  Orant  v.  Norway ^  10  0.  B.  665; 
(2  Eng.  Law  ft  Eq.  337),  where  the  question  was  for  the 
first  time  distinctly  presented  for  adjudication  in  England,  che 
Oourt  of  Common  Pleas,  after  full  consideration,  held  that  the 
master  of  a  ship  signing  a  bill  of  lading  for  goods  which  had  never 
been  put  on  board,  is  not  to  be  considered  the  agent  of  the  ownei 
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in  thftt  behalf  so  as  to  make  the  latter  responsible  to  an  indorsee 
of  the  bill  for  yalne.  That  decision  settled  the  law  in  England.  It 
has  been  followed  in  many  cases  in  whiohy  in  extension  of  the  same 
principle,  it  has  been  held  that  a  bill  of  lading  so  signed  is  not 
oondusiTe  against  the  owner  as  to  the  quantity  of  goods  or  cargo 
shipped.  Among  the  recent  cases  on  the  subject  is  that  of  Jesari 
T.  Ba&9  L.  B.,  2  Exch.  267,  from  which  we  learn  that  Parliament, 
in  legislating  in  the  matter,  has  gone  no  farther  than  to  enact 
'^  that  eveiy  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee 
for  valaable  consideration,  representing  goods  to  haye  been  shipped 
on  board  a  yessel,  shall  be  condusiye  eyidence  of  such  shipment, 
against  the  magter  or  other  person  signing  the  eame^  notwithstand- 
ing that  such  goods  or  some  part  thereof  may  not  haye  been  so 
shipped."  This  act  leayes  antonched  the  principle  and  role  of  law 
before  stated,  which  has  been  thus  firmly  settled  by  the  courts,  and 
the  yast  maritime  commerce  of  England  has  been,  and  is  to  this 
day,  conducted  subject  to,  and  in  recognition  of,  that  rule.  Brown 
y.  The  Powett  Daffryn  Steam  Goal  Co.,  L.  B,  10  0.  P.  562. 

In  this  countiy  the  Supreme  Court  of  the  United  States  in 
Sehooner  Freeman  y.  Buckingham,  18  How.  182,  adopting  the  case 
of  Orant  y.  Norway,  haye  decided  that  neither  the  owner  nor  the 
yessel  is  responsible  to  an  innocent  purchaser  or  holder  of  a  bill  of 
lading,  signed  by  the  master  for  goods  not  actually  shipped  and 
intended  as  an  instrument  of  fraud.  They  place  their  decision,  as 
respects  the  non-liability  of  the  owner,  upon  the  ground  of  want 
of  authority  in  the  master,  who,  they  say,  **  has  no  more  an  appa- 
rent authority  to  sign  bills  of  lading  than  he  has  to  sign  bills  of 
sale  of  the  ship.  He  has  an  apparent  authority,  if  the  ship  be  a 
general  one,  to  sign  bills  of  lading  for  cargo  actually  shipped  ;  and 
he  has  also  authority  to  sign  a  bill  of  sale  of  the  ship,  when,  in 
ease  of  disaster,  his  power  of  sale  arises  ;  but  the  authority  in  each 
case  arises  out  of,  and  depends  on  a  particular  state  of  facts  ;  it  is 
not  an  unlimited  authority  in  the  one  case  more  than  in  the  other, 
and  his  act  in  either  case  does  not  bind  the  owner,  even  in  favor  oj 
an  innocent  puTchcaer,  if  the  facts  upon  which  his  power  depended 
did  not  exist ;  and  it  is  incumbent  upon  those  who  are  aibout  to  change 
their  condition^  upon  the  faith  of  his  authority,  to  ascertain  the  ex- 
istence of  all  the  facts  upon  which  his  authority  depends*^  So  in 
other  courts,  where  the  question  was  directly  presented,  the  same 
rulings  haye  been  made.      Such  were  the  decisions  in  Sears  y. 
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WingaU,  8  Allen,  103,  in  the  oaae  of  The  Loon,  7  Blatohf.  0.  0« 
M4»  in  FsUowM  t.  Stoamer  PoufsU  and  Owners,  16  La.  Ann.  816,  in 
Dean  r.  King,  22  Ohio  St  118,  md  m  Loumana  National  Bank  of 
New  Orkane  t.  Laueitte,  68  Ma880*  We  haye  in  fact  been  referred 
to  no  oase  either  in  this  oonntry  or  in  England  (nor  haye  we  fonnd 
any)  in  which  a  oontraiy  deoidon  hae  been  made  where  the  question 
was  neeeesarilff  and  direetty  raised  for  adjudication.  We  take  it, 
therefore,  that  this  doctrine  is  too  well  grounded  in  the  commercial 
jurisprudence  of  both  countries,  to  be  longer  open  to  question  or 
doubt. 

Nor  haye  we  any  difficulty  in  applying  that  doctrine  to  the  in* 
stmments  before  us  in  this  case.  A  bill  of  lading  is  a  yeiy  ancient 
but  not  ezclusiyely  a  eea  document.  It  has  been  long  used  in  both 
countries  by  carrying  companies  in  transportation  on  lakes  and 
riyers  by  steamboats,  as  well  as  sailing  yessels,  and  on  canals,  and 
in  all  such  cases  it  has  been  denominated  and  treated  as  a  com- 
mercial instrument  In  later  times  similar  documents  haye  been 
commonly  if  not  uniyersally  used  by  railway  companies  in  land 
carriage.  What  good  reason  exists  why  this  principle  should  not 
apply  to  them,  as  well  as  to  bills  of  lading  used  in  shipping  P  We 
see  none.  On  the  contrary,  are  there  not  much  stronger  reasons 
for  iis  application  to  this  class  of  documents  P  The  master  of  a 
ship  is  necessarily  dothed  with  a  real  as  well  as  an  apparent  au- 
thority, much  more  eztensiye  than  belongs  to  the  station  agents  of 
a  railroad  company.  His  control  oyer  the  yessel,  his  power  to  make 
contracts  respecting  it,  his  discretion  in  the  use  and  management 
of  it  for  the  benefit  of  his  owners,  on  the  high  seas  and  in  distant 
ports,  reach  far  beyond  those  of  the  latter.  A  bill  of  lading  signed 
by  him  and  forwarded  by  mail  oftentimes  arriyes  at  the  port  of 
destination  months  before  the  yessel  and  cargo,  and  the  necessities 
as  well  as  the  conyenience  of  commercial  transactions,  requiring  its 
transfer,  and  adyances  on  the  faith  of  it,  are  much  stronger  than 
can  possibly  exist  in  dealing  with  similar  instruments  in  railway 
transportation.  In  the  latter  but  a  few  days  usually  interyene  b^ 
tween  the  arriyal  of  the  bill  of  lading  by  mail,  and  the  goods  by 
the  cars,  and  besides  this,  the  telegraph  is  at  hand  affording  to  any 
one,  asked  to  make  adyances  on  the  faith  of  such  documents,  easy 
and  speedy  means  of  ascertaining  whether  the  goods  haye  been  in 
fact  laden  in  the  cars  or  receiyed  at  the  depot  of  shipment  or  not 
If,  therefore,  there  be  any  good  reason  for  exempting  the  owner  of 
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a  ^eflsel  from  responsibility  for  a  bill  of  lading,  false  in  this  respect, 
rigned  by  the  master  who  is  his  agent,  it  must  apply  a  fortiori  to  a 
railway  company,  with  respect  to  similar  acts  of  its  station  agents 
along  its  line  of  road.    The  rale  has  been  applied  to  a  rtceipt  given 
by  the  agent  of  a  wharfinger  purporting  to  be  for  goods  receiyed  at 
the  whart^  when  in  fact  they  were  not  {Coleman  y.  RicheSy  16  0.  & 
104  [29  Bug.  Law  &  Bq.  323]  ),  and  to  receipts  by  a  warehooseman 
for  goods  receiyed  at  his  warehouse.     Second  Nationdl  Bank  of 
Toledo  y.  Walbridge,  19  Ohio  St.  419.    The  law  in  fact  regards  none 
of  these  instraments  as  negotiable,  in  the  same  sense  in  which  a  bill 
of  exchange  or  a  promissory  note  is  so.    They  stand  in  the  place  of 
the  goods  they  represent,  and  deliyery  or  indorsement  of  them 
transfers  the  right  of  property  in  the  goods,  bnt  not  in  the  con- 
bract  itself,  so  as  to  enable  the  indorsee  to  maintain  at  the  common 
law  an  action  on  it  in  his  own  name.    Thus  in  Thompson  y.  Dominy, 
14  Mees.  ft  Wels.  403,  Pabkb,  B.,  said  :  **  I  have  never  heard  it 
ai^ed  that  a  contract  was  transferable  except  by  the  law  merchant, 
and  there  is  nothing  to  show  that  a  bill  of  lading  is  transferable 
under  any  custom  of  merchants;"  and  Aldbbsok,  B.,  added: 
*'  This  is  another  instance  of  the  confusion,  as  Lord  Elleis'bobouoh 
in  Waring  y.  Oox  expresses  it,  which  *  has  arisen  from  similitudi- 
nous  reasoning  upon  this  subject.'  Because,  in  Liekbarrow  y.  Mason 
%  bill  of  lading  was  held  to  be  negotiable,  it  has  been  contended  that 
that  instrument  possesses  all  the  properties  of  a  bill  of  exchange ; 
but  it  would  lead  to  absurdity  to  carry  the  doctrine  to  that  length. 
The  word  *  negotiable '  was  not  used  in  the  sense  in  which  it  is 
used  as  applicable  to  a  bill  of  exchange,  but  as  passing  the  property 
in  the  goods  only."    Neither  a  railroad  company  nor  a  shipowner 
can  be  made  liable  in  a  case  like  this,  upon  any  theory  that  these 
instraments  are  negotiable  like  bills  of  exchange.     The  liability  in 
either  case  must  depend  on  the  question  of  the  authority  of  the 
master  or  agents  to  bind  his  principal  by  such  acts.     And  as  we 
have  seen,  it  has  been  conclusiyely  settled  that  no  such  author- 
ity exists,  and  that  every  one  taking  such  instruments,  or  mak- 
ing advances  on  the  faith  of  them,  must  be  regarded  as  having 
notice  of  this  want  of  authority,  and  acts  at  his  own  risk  and  on 
the  responsibility  of  the  master  or  agent  alone  for  damages,  as  to 
the  truthfulness  of  the  statements  appearing  on  the  face  of  such 
documents,  that  the  specified  goods  have  been  shipped  or  received 
«t  the  depot  for  transportation. 
Vol.  XXIL  — 6 
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This  well-settled  principle  we  did  not  intend  to  disturb  by  our  decis- 
ion in  the  Parkersburg  Stock  Omss,  39  Md.  36;  S.  0.,  17  Am.  Bepw 
640.  These  cases  were  carefnlly  considered,  and  we  there  determined 
that  the  corporation  was  responsible  for  the  acts  of  its  treaaorer  and 
transfer  agent,  who  surreptitiously  and  fraudulently  issued,  for  hia 
own  benefit,  false  and  forged  certificaies  of  stock  of  the  company,  and 
passed  them  off  upon  the  commercial  public  who  adyanoed  money  on 
pledges  of  them,  and  received,  treated  and  acted  upon  them  as  gen- 
uine. This  treasurer  and  transfer  agent  was  made,  by  the  company^ 
the  custodian  of  the  ledger  and  other  books  relating  exclusiTely  to 
the  ownership  and  transfer  of  its  capital  stock;  he  was  authorised  to 
prepare  and  countersign  all  certificates  of  stock  to  be  issued,  and  to 
affix  the  company's  seal  (which  was  intmated  to  his  keeping  and 
placed  in  his  office)  to  all  such  certificates  when  signed  by  the  presi- 
dent; he  was,  in  fact,  constituted  the  ezecutiye  officer  of  the  corpo- 
ration with  large  discretionary  powers,  and  was  held  out  by  the  com- 
pany to  the  public  as  the  proper  party  from  whom  information  as  to 
the  ownership  of  its  stock  was  to  be  ascertained,  and,  in  fact,  m  the 
nmrce  of  information  on  that  subject  In  this  way  the  public  were, 
by  the  acts  of  the  corporation,  **  exposed  to  the  risks  of  fraudulent 
devices  most  dangerous  because  most  difficult  to  detect.''  The  au- 
thority of  such  an  officer,  both  real  and  apparent,  differs  widely  in 
its  extent  and  scope  from  that  of  a  mere  station  agent  The  instru- 
ments issued  in  those  cases  are  also  of  an  entirely  different  character 
from  those  issued  in  this  case.  The  distinction  between  them  has 
been  well  stated  in  the  brief  of  the  appellant's  counsel.  Stock  in 
corporations  is  intangible  property.  Stock  certificates  are  not  prom- 
ises to  do  any  thing  with  particular  articles  of  property,  but  simply 
statiements  of  ownership  of  shares  or  interests  in  property.  It  is 
the  peculiar  province  of  the  treasurer  and  transfer  agent,  whom  the 
company  authorises  to  give  and  make  such  statements,  to  make 
known  to  the  commercial  public  dealing  with  the  stock,  the  facts 
of  such  ownership  and  to  whom  the  shares  belong.  But  a  bill  of 
lading  performs  a  very  different  function.  It  evidences  and  is  a 
contract  for  the  transportation  of  goods,  and  not  an  instrument  in- 
tended to  give  information  as  to  the  ownership  of  intangible  prop- 
erty. The  agent  who  signs  it  is  not  held'  out  to  the  public  as  au- 
thorized to  make  statements  like  those  in  a  certificate  of  stock,  but 
only  to  make  contracts  to  cany  visible  and  tangible  property.  The 
property  which  is  thus  stipulated  to  be  carried  being  vidMe  and 
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tengible,  the  fact  whether  it  has  been  shipped  or  reoeiyed  at  the 
depot  for  shipment  or  not  can  be  determined  and  easily  determined 
in  a  mnltitnde  of  ways  without  applying  to  the  agent  To  the  gen- 
eral doctrines  on  which  onr  decision  in  these  siock  cases  was  based, 
there  is  and  must  be  the  exceptioD  of  the  recognized  and  well-set- 
tled principle  of  commercial  law  in  reference  to  bills  of  lading  which 
we  have  stated  and  which  govems  the  present  case. 

But  even  under  the  doctrine  upon  which  the  appellee's  counsel 
rely  that  "  if  one  of  two  innocent  persons  must  Batter  by  a  deceit, 
it  is  more  consonant  to  reason  that  he  who  puts  confidence  in  the 
deceiyer  should  be  the  loser  rather  than  a  stranger/'  we  do  not 
dearly  see  how  the  appellees  are  strangers  to  this  transaction,  or 
how  it  can  be  said  the  company,  more  than  they,  put  confidence  in 
the  deoeiTery  for  whilst  the  deceiver  was  the  company's  agents  he 
was  also  their  consignor  with  whom  they  had  been  doing  business. 
If  as  agent  he  deceived  the  company,  as  their  consignor  with  whom 
they  were  dealing,  he  equally  deceived  the  appellees,  and  if  they 
relied  on  him  as  an  honest  and  trustworthy  consignor  and  business 
tforreepondent  and  dealer,  and  were  deceived,  as  they  undoubtedly 
were  by  him,  how  can  it  be  consonant  with  reason  and  justice  for 
them  to  shift  their  loss  arising  from  such  confidence  and  trust  upon 
those  who  weie  equally  deceived  by  the  same  party  P  But,  however 
this  may  be,  we  rest  our  decision  upon  the  principle  of  commercial 
law  as  fully  set  forth  in  this  opinion*  Being  satisfied  the  appellees 
are  not  entitled  to  recover  upon  the  facts  stated  in  the  agreement 
upon  which  the  case  was  submitted  to  the  Superior  Court,  we  shall 
reverse  the  judgment  appealed  from  and  give  judgment  for  the 

appeUant. 

Judgmeni  rmfsrssd^  and  jindgmmU  far  the  appMamt. 


Thibd  Katioval  Bakk  of  Balthcobs,  appellant,  v.  Botd. 

(4A  MA.  47.^ 

WeUmui  hamk^^paieer  of,  to  take  ooUateral  $eourUif^depa$U$  for  §ttfb4Beep' 

ing  —  meaetireqf  damagoi  on  loomf  bonds, 

A  national  bank  leeeiTod  from  a  eostomer  bonds  as  oallateral  Mcurity  for  a 
debt  then  eziating,  and  for  f atare  obligations.  Afterward,  and  after  the 
enatomer  bad  xMdd  bis  indebtedneia,  tbe  bonds  were  stolen  from  the  bank. 


36  MARYLAND, 


Third  National  Bank  of  Baltimore  v.  Bojrd. 


BM,  (1)  that  the  bank  was  not  a  gratoitooa  bailee  of  euoh  bonds  ;  (9)  that 
It  had  power  to  take  the  bonds  as  security  for  existing  or  fntaie  loans ; 
(8)  that  it  was  liable  if  it  ftdled  to  exerdse  ordinary  care  and  diligence  Im 
keeping  the  bonds;  and  (4)  that  the  measure  of  damage  was  the  Talne  of  the 
bonds  when  stolen  and  not  when  demand  of  them  was  made. 

ACTION  by  Boyd  to  recoyer  the  yalne  of  certain  Btocks  and 
bonds.    The  opinion  saffldently  states  the  casa     The  yeidiot 
and  judgment  were  for  the  plaintiff,  and  the  defendant  appealed. 

Henry  Stodebridge  dt  Thomas  DotuMmm,  for  appellant 
John  H.  Thomas  dt  &  Tsaekie  WaOii,  for  appellee. 

Babtol,  0.  J.  This  suit  was  bronght  by  the  appellee^  to  reooyer 
theyalne  of  certain  coupon  bonds  and  stocks,  that  passed  like  bank 
notes,  by  deliyery,  which  had  been  deposited  by  the  plaintiff  with 
the  defendant,  and  which  had  been  stolen  from  the  defendant,  in 
consequence  of  its  alleged  failure  to  eicercise  ordinary  care  in  the 
custody  of  them. 

The  case  is  one  that,  from  its  nature,  depended  at  the  trial  be- 
low mainly  on  the  questions  of  fact  arising  upon  the  eyidenee, 
with  regard  to  the  manner  in  which  the  bonds  were  lost,  and  the 
yigilance  and  care  exercised  by  the  bank  in  their  custody.  These 
were  questions  exclusiyely  for  the  jury,  whose  proyince  it  was  to 
decide  whether  there  was  any  want  or  omission  of  ordinary  care 
and  diligence  on  tne  part  of  the  bank,  from  which  the  loss  of  the 
plaintiffs  property  resulted.  These  questions  were  submitted  to 
the  jury  by  the  Circuit  Court,  were  decided  by  them  against  the 
bank,  and  we  haye  no  authority  or  power  to  reyiew  their  yerdict 

All  the  prayers  asked  by  the  defendant,  being  either  conceded  by 
the  plaintifTs  counsel  or  granted  by  the  Circuit  Court  except  the 
tonth,  the  only  matters  presented  for  our  consideration  on  this  ap- 
peal arise  upon  the  defendant's  tenth  prayer,  which  was  refused  ; 
and  the^r^^,  fourth,  fifth,  sixth  and  ssvonth  prayers  of  the  plaintiff, 
which  were  granted. 

It  appears  by  the  eyidence  that  the  appellant  was  a  bank  organ- 
ised under  ''  the  National  Owrrency  Act  of  1864."  The  firm  of 
William  A.  Boyd  ft  Co.,  of  which  the  appeUee  was  senior  member, 
was  a  laige  customer  of  the  bank,  through  which  all  tte  banking 
business  of  the  firm  was  transacted,  and  from  which  it  receiyed  ao- 
oomnnodations  as  needed.    On  the  5th  day  of  February,  1866,  the 
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flnn  was  indebted  to  the  bank  about  16,000,  when  the  appellee  vol- 
untarily  proposed  to  the  president  of  the  bank  to  deposit  with  the 
bank  a  large  amount  of  bonds,  about  $37,000,  as  collateral  security 
for  his  present  and  future  indebtedness.  The  terms  of  the  deposit 
as  agreed  on  between  Mr.  Bovd  and  the  president  were  dictated  by 
the  latter  to  the  discount  clerk  —  and  were  as  foUows: 

''  Thibd  National  Bank,  Ftibruary  5,  1866. 

^  William  A.  Boyd  has  deposited  with  the  Third  National  Bank 
of  Baltimore  120,000  in  United  States  5-20  bonds,  and  11,500 
5-20  July,  1865 ;  15,000  Hudson  County,  New  Jersey ;  15,000 
Town  of  Saratoga,  New  York,  7  per  eeni  bonds  ;  $5,000  stock  of 
Third  National  Bank  of  Baltimore,  as  collateral  security  for  the 
payment  of  all  obligations  of  Wm.  A.  Boyd  and  Wm.  A.  Boyd  ft 
Oa,  to  the  Third  National  Bank  of  Baltimore,  at  present  existing, 
or  that  may  be  incurred  hereafter,  with  the  understanding  that  the 
right  to  sell  the  aboTc  collaterals  in  satisfaction  of  such  obligations 
is  hereby  vested  in  the  officers  of  the  Third  National  Bank. 
(Signed)  ''A.  H.  Babnitz, 

DisoaufU  OhrkJ* 


This  paper  was  kept  by  the  cashier  of  the  bank  in  the  same  en* 
▼elope  with  the  bonds  —  afterward  memoranda  were  inclosed 
therein,  signed  by  the  appellee's  attorney  and  by  the  cashier,  show- 
ing  that  certain  of  the  bonds  originally  deposited  had  beeu  with- 
drawn, and  others  deposited  to  replace  them. 

It  appears  from  the  CTidence  ''  that  while  these  collaterals  re- 
mained in  the  bank,  the  firm  kept  a  deposit  account  with  the  bank, 
having  an  ayerage  amount  of  about  $4,000  on  depomt,  and  from 
time  to  time  as  it  needed,  obtained  discounts  ranging  from  $2,000 
to  $15,000  on  the  security  of  the  collaterals,  but  frequently,  and 
for  considerable  times,  as  much  as  fiye  months  at  a  time,  it  some- 
timei  owed  the  bank  nothing,  but  left  the  bonds  in  its  Tault ;  that 
at  times  when  the  firm  wanted  money  for  a  yeiy  short  time,  it  had 
obtained  it  from  the  bank,  on  the  security  of  these  coUaterals  on 
what  were  called  '  call  loans '  by  checks  such  as  the  following : 

'*  Baltiicobb,  July  18, 1871. 
''  Third  National  Bank  of  Baltimore  pay  to  order  of  call  loan  on 
general  collaterals,  f<mr  fhaueand  dottare. 

"  WiLLIAlf  A.  BOTD  ft  Oa.** 


J 
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<«  The  firm  was  not  indebted  to  the  bank  sabsequent  to  July, 
1872,  when  it  paid  its  last  indebtedness ;  the  bonds  were  not  with- 
drawn, bat  left  with  the  defendant,  under  the  original  agreement" 
The  bank  was  robbed  and  the  bonds  stolen  in  the  manner  described 
in  the  testimony,  between  Saturday  eyening,  the  17th,  and  Monday 
morning,  the  19th  of  August,  1872.  It  appears  from  the  proof  that 
the  giving  of  the  bonds  as  collateral  security  was  the  voluntary 
act  of  the  plaintiff,  not  done  at  the  instance  or  request  of  the  de- 
fendant ;  that  the  bank  officers  considered  the  accoant  of  the 
plaintiff's  firm  a  very  desirable  one,  and  considered  the  arrange- 
ment by  which  every  liability  of  theirs  was  secured  by  the  coUater- 
alSy  Tery  adyantageous  to  the  bank  ;  ^'  which  was  under  no  obliga- 
tion to  lend  them  any  thing  ;  but  the  bonds  and  stocks  were  to  be 
held  as  collateral  security  for  all  loans  that  might  be  made  to  them, 
and  for  their  liability  on  any  paper  signed  or  indorsed  by  themt 
which  might  at  any  time  be  held  by  the  bank." 

The  defendant,  by  its  tenth  prayer,  asked  the  court  to  instruct 
the  jury  ^^  That  the  defendant  had  no  power,  by  the  act  of  Oon- 
gress  under  which  it  was  incorporated,  to  assume  and  undertake 
the  keeping  of  the  plaintiff's  bonds,  while  they  were  not  held  as 
collateral  security  for  debts  owing  to  it,  and  if  the  jury  shaU  find 
that  when  the  bonds  were  stolen  *  *  *  there  was  not,  and  had 
not  been  for  nearly  three  weeks,  any  indebtedness  for  which  they 
were  held  as  security,  that  the  plaintiff  cannot  recover  in  this 
action.'' 

This  prayer  raises  the  question  of  the  power  of  the  bank  to  accept 
and  retun  the  deposit  of  the  plaintiff's  bonds,  in  the  manner  and 
for  the  purpose  disclosed  in  the  evidence.  Having  been  organized 
under  the  act  of  Congress  of  1864^  ch.  106,  the  powers  of  the  bank 
are  limited  and  defined  by  the  provisions  of  that  act. 

By  section  8  it  is  authorised  **  to  exercise  all  such  incidental  pow- 
ers  as  shall  be  necessary  to  cany  on  the  business  of  banking  by  dis- 
counting promissory  notes,  drafts,  bills  of  exchange  and  other  evi- 
dences of  debt;  by  receiving  deposits;  by  buying  and  selling 
exchange,  coin  and  bullion  ;  by  loaning  money  on  personal  security, 
and  by  obtaining,  issuing  and  circulating  notes  according  to  the 
provisions  of  this  act." 

The  construction  of  this  section  was  considered  by  this  court  in 
W$ckhr  V.  First  National  Bank  of  ffagorstown,  42  Md.  581 ;  8.  C, 
90  Am.  Bep.  95.     The  precise  question,  however,  now  presented,  did 
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not  ttriae  in  that  case.  There  the  attempt  was  made  to  hold  the 
bank  responsible  for  alleged  fraudulent  representations  made  by 
its  teller  in  the  sale  of  bonds  of  the  Northern  Paoific  Railroad 
Company,  which  the  narr.  alleged  the  bank  was  engaged  in  selling 
on  commission  It  was  decided,  that  "  the  business  of  selling  bonds 
on  commission  was  not  within  the  scope  of  the  powers  of  the  corpo- 
ration,'' under  the  act  of  Congress  to  which  we  have  referred.  It 
was  further  held  that  the  defense  of  uUra  vires  was  open  to  the 
bank  under  the  deoision  in  ''  The  Steam  Navigation  Ch.  y.  Dand- 
ridge,  8  G.  &  J.  318,  319 ;  and  consequently  that  the  bauk  was  not 
responsible  for  any  false  representations  made  by  its  teller  to  the 
plaintiff,  whereby  she  was  induced  to  purchase  the  bonds  in  ques- 
tion." It  is  contended  that  the  case  now  under  consideration  oomes 
within  that  decision.  In  the  argument  of  the  cause,  the  counsel 
for  the  appellant  has  treated  the  transaction  as  a  mere  gratuitous 
deposit,  simply  for  the  oonvenience  or  accommodation  of  the  ap- 
peUee,  and  for  the  purpose  of  affording  a  place  of  safe-keeping  for 
his  bonds,  and  has  argued  that  the  bank  had  no  power  to  accept  a 
bailment  of  that  kind,  or  in  other  words,  to  become  a  mere  safe  de« 
posit  company,  and  was  not,  therefore,  responsible  for  the  loss. 
There  is  Very  strong  ground,  both  upon  reason  and  authority,  in 
support  of  the  proposition  that  a  national  bank,  deriTing  its  ex- 
istence and  exercising  its  powers  under  the  act  of  Congress  referred 
to,  is  not  authorised  to  enter  into  a  contract  as  a  mere  gratuitous 
bailee,  by  receiying  on  special  deposit  for  safe-keeping  merely,  coin, 
jewelry,  plate,  bonds  or  other  yaluables.  Such  a  contract  does  not 
appear  to  be  authorised  by  the  terms  of  the  8th  section,  as  a  trans- 
action ^*  within  the  ordinary  course  and  business  of  banking  or 
incident  to  it ; ''  and  has  been  decided  by  the  Supreme  Court  of 
Vermont  to  be  unauthorised  by  the  law,  and  beyond  the  scope  of 
the  corporate  powers.  Wil&y  t.  First  National  Bank  of  BraUU- 
borough,  47  Yt  546 ;  8.  C,  19  Am.  Bep.  122.  The  very-well-con- 
sidered opinion  by  Judge  Whbblbb  in  this  case  will  be  found  in 
The  American  Law  Register,  N.  S.,  Vol.  14,  page  342,  accompanied 
by  an  able  note  from  the  pen  of  Judge  Bbdfibld,  in  which  the 
cases  are  collected  and  rcTiewed. 

In  the  case  of  The  First  National  Bank  of  Lyons  v.  The  Ocean 
Nntionai  Banky  60  N.  T.  278  ;  S.  0.,  19  Am.  Bep.  181,  the  Court 
of  Appeals  of  New  York  have  recently  made  a  similar  decision. 

Assuming  these  deoiaioiis  to  be  oorreot^  and  we  are  not  disposed 
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to  question  their  BoandnesSy  it  is  clear  that  the  contraot  entered 
into  by  the  bank  in  this  oase  was  not  a  mere  gratnitoos  bailment. 
As  shown  by  the  paper  of  Febmary  Sth,  1866,  the  bonds  were  not 
received  on  special  deposit,  fw  safe-keeping  merely,  but  were  reoeived 
as  collateral  security  for  a  debt  then  existing,  and  for  all  obligations 
^ihat  might  thereafter  be  incurred  by  the  depositor. 

We  entertain  no  doabt  of  the  power  of  the  bank  to  enter  into  a 
contract  of  that  kind.  To  accept  such  collateral  security  for  ex- 
isting debts  and  for  future  loans  and  discounts  is  a  transaction 
within  the  usual  course  of  the  business  of  banking,  and  incident 
thereto,  and,  therefore,  within  the  terms  of  the  act  of  Congress. 

The  power  of  national  banks  to  receire  such  deposits  was  dis- 
tinctly recognised  by  the  Supreme  Oourt  of  Vermont  and  the 
Oourt  of  Appeals  of  New  York,  in  the  cases  before  cited,  and  we 
are  not  aware  that  it  has  ever  been  questioned.  On  this  point  we 
refer  to  the  able  opinion  of  Judge  Shabswood,  in  Brie  Bank  t. 
Smith,  Bandolph  d  Co.,  3  Brewst  9. 

In  MaUland  t.  The  OiHgens'  Natumal  Bank,  40  Md.  640 ;  9.  0., 
17  Am.  Bep.  680,  this  court  aflSrmed  the  right  of  a  national  bank 
to  receire  on  deposit  the  note  of  a  third  person  as  collateral  secu- 
rity for  future  loans  or  advances  to  the  depositor. 

The  original  contract  of  bailment  being  valid  and  binding,  the 
obligation  of  the  bank  for  the  safe  custody  of  the  deposit  did  not 
•ease  when  the  appellee's  debt  had  been  paid.  There  is  no  evidenoe 
that  the  contract  was  changed;  on  the  contrary,  the  evidence  shows 
'^  the  bonds  remained  with  the  bank  under  the  original  agreement," 
as  collateral  security  for  any  indebtedness  of  the  appellee  that 
might  thereafter  accrue,  and  for  any  liability  of  himself,  or  of  the 
firm  of  which  he  was  a  member,  or  any  paper  signed  or  indorsed 
by  them,  which  might  at  any  time  be  held  by  the  bank.  For  these 
reasons  the  Circuit  Court  committed  no  error  in  refusing  the  ap- 
pellant's tenth  prayer. 

The  appellant's  counsel  have  argued  that  the  memorandum  of 
February  5th,  1866,  cannot  be  construed  as  a  contract  made  by  the 
appellant,  because  it  does  not  appear  that  the  officers  by  whom  it 
was  made  were  authorised  to  bind  the  bank. 

This  point  is  not  properly  before  us,  was  not  made  in  the  Circuit 
Court,  and  is  not  presented  by  the  bill  of  exceptions.  All  the 
prayers  of  the  appellant  go  upon  the  theory  that  the  bonds  were 
held  ji)y  the  bank  as  collateral  security. 
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Baty  eTen  if  the  qnestion  of  the  authority  of  the  offioen  to  bind 
the  appellant  were  open  on  this  appeal,  it  may  be  obserred  that 
the  contract  of  bailment  being  one  which  it  was  competent  foi  the 
corporation  to  make,  and  having  been  made  by  its  officers,  acting 
within  the  scope  of  their  general  powers  and  apparent  authority, 
and  in  the  exercise  of  powers  usually  delegated  to  like  officers,  the 
bank  would  be  estopped  to  deny  their  authority.  It  may  be  added 
further,  that  there  was  evidence  from  which  the  jury  might  properly 
have  inferred  that  the  authority  had  been  conferred  upon  the 
president  and  cashier,  and  that  their  acts  were  known  to  and  sanc- 
tioned by  the  directors.  Union  Bank  ▼.  Bidgely,  1  H.  &  G.  325, 
418, 480. 

But,  as  we  hare  before  said,  the  question  of  the  authority  of  the 
officers  to  act  for  the  bank  in  the  transaction  is  not  before  us.  29 
Md.  2,  Bule  4. 

With  respect  to  the  several  prayers  of  the  appellee  which  were 
granted  by  the  Oircuit  Oourt,  and  referred  to  in  the  bill  of  excep- 
tions, we  do  not  understand  that  any  objection  is  made  to  them  by 
the  appellant,  so  far  as  they  instructed  the  jury  upon  the  question 
of  the  degree  of  care  which  the  appellant's  officers  were  bound  by 
law  to  exercise  in  the  custody  of  the  appellee's  bonds.  In  this  re- 
spect they  do  not  differ  from  the  prayers  granted  at  the  instance  of 
the  appellant. 

By  the  appellee's  Jfr«<  prayer,  the  jury  were  instructed  that  the 
defendant  would  be  responsible  if  the  jury  found  from  the  evidence 
that  the  bonds  had  been  stolen,  '^in  consequence  of  the  failure  on 
the  part  of  the  defendant  to  exercise  such  care  and  diligence  in 
ibe  custody  or  keeping  of  them  as,  at  the  time,  banks  of  common  pru- 
dence, in  like  situation  and  business,  usually  bestowed  in  the  cus- 
tody and  keeping  of  similar  property  belonging  to  themselves  ;  that 
the  care  and  diligence  ought  to  have  been  such  as  was  properly 
adapted  to  the  preservation  and  protection  of  said  property,  and  to 
have  been  proportioned  to  the  consequence  likely  to  arise  from  any 
improvidence  on  the  part  of  the  defendant."  No  objection  has 
been  made,  nor  could  any  be  justly  urged  against  this  proposition. 
The  prayer  further  instructed  the  jury,  that  in  determining  whether 
or  not  such  care  and  diligence  were  used,  ^^  the  jury  may  take  into 
consideration  whether  it  was  a  proper  precaution  for  the  defendant 
to  have  had  an  inside  watchman  at  night,  and  on  Sundays,  whether 
such  watchman  ought  to  have  kept  awake  at  night,  and  whether 
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the  bank  onght  ever  to  hare  been  without  an  inside  watchman  at 
any  part  of  the  day  on  Sunday,  and  that  they  may  take  into  con- 
sideration the  nature  and  yalue  of  said  bonds,  their  liability  to 
loss,  the  temptation  they  offered  to  theft,  the  difficulty  of  reoorer- 
ing  them  if  stolen,  the  situation  of  the  building  and  Tault,  and  the 
sufficiency  of  the  safe  in  which  the  defendant  kept  them  at  the 
time  they  were  stolen.'' 

Exception  has  been  taken  to  the  last  part  of  the  prayer,  because 
of  the  enumeration  of  certain  questions,  as  proper  to  be  considered 
by  the  jury,  in  determining  whether  such  care  and  diligence  had 
been  used  by  the  bank,  as  was  defined  in  the  prayer.  But  we  find 
no  error  in  this  part  of  the  instruction  ;  the  particular  subjects  of 
inquiry  mentioned  were  proper  for  the  consideration  of  the  jury ; 
their  proTince  was  not  inraded,  nor  was  there  any  thing  to  mislead 
them;  they  were  not  told  that  in  any  of  the  particulars  mentioned, 
the  eyidence  showed  a  want  of  due  and  ordinary  care  on  the  part  of 
the  bank ;  and  by  the  appellee's  seventh  prayer,  they  were  instruct- 
ed, '^  that  it  was  a  question  to  be  determined  by  them  from  all  the 
facts  and  circumstances  in  the  case,  whether  there  was  or  was  not 
that  degree  of  care  and  diligence  used  by  the  defendant,  in  the 
protection  and  preservation  of  the  plaintiff's  property,  which  is 
defined  in  the  plaintiff 's  first  prayer." 

The  degree  of  care  and  diligence  required  by  the  law  was  prop- 
erly defined  by  the  Circuit  Court ;  the  question,  whether  it  had 
been  exercised  by  the  defendant,  was  fairly  submitted  to  the  jury 
upon  all  the  facts  and  circumstances  of  the  case.  This  was  a  ques- 
tion of  fact,  ezdusiyely  within  the  province  of  the  jury  to  dedde. 
We  have  no  power  to  disturb  their  verdict,  and  we  have  refrained 
from  stating  the  facts  and  circumstances  showing  the  manner  in 
which  the  most  extraordinary  and  unforeseen  robbery  was  commit- 
ted upon  the  bank. 

The  only  question  left  for  us  to  consider  is,  as  to  the  proper 
measure  of  damages.  This  was  decided  by  the  Circuit  Court  to  be, 
'<  the  value  of  the  bonds  at  the  time  they  were  stolen."  The  ap- 
pellant contends  that  this  was  error,  and  insists  that  the  true  meas- 
ure is  their  value  on  the  9th  day  of  September,  1872,  when  they 
were  demanded  by  the  appellee.  It  appears  by  the  agreement  of 
counsel  that  the  bonds  had  slightly  diminished  in  value  between 
the  time  of  the  robbery  and  the  time  they  were  demanded.    At 
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the  former  date  they  were  worth  $25,911.25,  and  at  the  latter  their 
talne  was  125,400.63. 

In  oor  opinion  the  mle  Uud  down  by  the  Oircoit  Oourt  is  cor- 
rect. In  a  case  of  this  kind  the  measure  of  damages  is  the  value 
of  the  property  lost;  the  only  question  is,  at  what  time  is  this  yalne 
to  be  computed  ?  Its  yalue  not  being  fixed  and  peimanent,  but 
liable  to  fluctuate,  the  time  fixed  for  ascertaining  it  may  become  of 
much  importancei  and  has  been  the  subject  of  considerable  discus- 
sion in  the  courts,  and  the  decisions  are  by  no  means  uniform.  In 
Maryland  the  measure  of  damages  in  tratm'  is  ordinarily  the  value 
of  the  property  at  the  time  of  the  conversion  (Hepburn  v.  S&wM, 
6  H.  ft  J.  811 ;  SHrling  v.  OarrUee,  18  Md.  468)  and  we  think  the 
same  rule  may,  by  analogy,  be  applied  to  the  present  case.  Here 
the  ground  of  the  action  is  the  alleged  breach  of  the  contract  of 
bailment,  by  reason  of  the  failure  on  the  part  of  the  bank  to  exer- 
cise due  care  in  the  custody  of  the  bonds,  whereby  they  were  lost ; 
the  true  measure  of  damages  would  seem  to  be  their  market  value, 
computed  at  that  time.  This  question  arose  in  Maryland  Marine  Ins. 
Oo.  V.  DcArt/mpUy  25  Md.  244.  In  that  case  there  was  a  pledge  or 
hypothecation  of  stock  as  collateral ;  the  contract  of  bailment  hav- 
ing  been  broken  by  the  illegal  sale  of  the  stock  by  the  bailee,  the 
other  party,  being  cognizant  of  the  breach,  waited  for  two  years, 
and  the  stock  having  risen  in  the  market,  demanded  the  same,  ofFer- 
ing  to  redeem,  and  claimed  that  the  value  of  the  stock  should  be 
computed  at  the  time  of  his  demand.  But  it  was  held  that  the 
measure  of  damage  was  its  value  at  the  time  of  the  breach. 

Without  repeating  the  reasons  and  authorities  upon  which  that 
decision  was  placed,  we  tefer  to  the  opinion  of  the  court  at  pages 
305,  806,  807,  308. 

In  Maury  and  OAoum  v.  Cbyfe,  34  Md.  235,  cited  by  the  appel- 
lant, it  was  ruled  that  the  plaintiff  was  entitled  to  recover  the  value 
of  the  bonds  deposited,  ascertained  at  the  date  they  were  demanded. 
But  that  case  is  not  applicable  here ;  there  was  no  evidence  of  the 
time  when  they  had  been  lost,  or  that  they  had  changed  in  value  ; 
and  the  contract  there  sued  on  was  not  the  same  as  this.  In  that 
case,  by  the  contract  of  bailment,  the  bailee  had  the  option  to  re- 
turn the  securities  deposited,  or  their  value  in  money  on  demand, 
in  this  case,  the  legal  obligation  of  the  bailee  was  to  keep  thebon<U 
of  the  appellee  safely,  and  to  return  ihem  to  him  when  the  contraot 
ended.     Strictly,  this  obligation  could  not  be  discharged  by  the 
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payment  to  the  appellee  of  their  value  in  money ;  after  the  bonda 
had  been  lost,  and  it  had  become  impossible  to  return  them^  there 
was  no  neoesaity  for  a  demand,  and  when  made,  it  could  have  no 
significance  or  effect  in  determining  the  rights  of  the  parties, 
these  had  become  fixed  when  the  breach  occurred,  by  the  loss  of  the 
Oonds,  and  in  our  judgment^  the  proper  measure  of  damages  ui 
the  value  computed  at  that  time.  Finding  no  error  in  the  rulings 
of  the  Oirouit  Oourt,  the  judgment  must  be  affirmed. 

JudgmmU  itffimidL 


WixiHAUB  T.  BnAinr. 

(44  Md;  1084 

The  men  nle  of  a  tiade-mark,  apart  from  the  artiole  to  which  it  is  alBzod. 
Un  no  right  of  ownership ;  bat  where  a  trade-mark  is  oied  to  designate  tlia 
place  and  person  hj  whom  certain  goods  are  mannfkotnred,  tlie  risrht  to  audi 
trade-mark  paasea  to  the  parehaeer  upon  the  sale  and  traufer  of  the  hoal- 
nesB  and  manaftMtorj  at  wldch  tlie  goods  are  made. 

Thanuu  J.  MarrU  A  E.  Otis  EinUej/f  tor  i^peUaat. 
Arthur  W.  Maehen^  for  appellees. 

BoBiKSOK,  J.  The  oomphunant  seeks  to  restnun  the  appelleea, 
who  are  manufacturers  of  smoking  tobacco,  from  making  use  of  a 
brand  which  he  alleges  to  hare  been  the  trade-mark  of  one  Moses 
Falk  of  the  city  of  New  York,  and  to  the  exclusive  use  of  which  he 
claims  to  be  entitled  as  the  assignee  of  Falk. 

The  brand  or  trade-mark  in  question  may  be  described  as  foUows: 
A  label,  in  the  center  of  which  is  a  picture  of  an  Irish  harp  with  a 
shamrock  on  each  side  of  the  harp,  and  below  it  the  words  **  Brin, 
go  Bragh/*  on  the  left  of  the  harp  the  word  *^  trade,''  and  on  the  right 
the  word  '^  mark ;  **  above  the  harp  the  words  **  Oenuine  Dublin  Cut 
Cavendish,*'  and  at  the  bottom  the  words  *^  Smoking  Tobacoa'' 
The  label  is  printed  in  gold  letters,  on  dark  green  paper. 
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The  right  of  the  complainant  to  the  trade-mark  thna  described 
Iff  founded  apon  the  following  assignment : 

*'  Nbw  Yo&k,  November  5th,  1878. 
**  In  consideiation  of  one  cent  paid  to  me^  I  hare  this  day  sold 
all  my  smoking  tobacco  brands  to  Mr.  E.  L.  Witthans,  of  the  firm 
of  H.  Wilkens  &  Go.,  of  the  city  of  Baltimore. 

''  MoBBB  Falk." 

The  appellees  contend  that  a  trade*mark  being  a  mere  deyioe  or 
symbol,  to  designate  the  manufacture  of  an  article  by  a  particular 
pereanf  or  at  a  particular  place,  there  is  no  such  thing  as  a  right  of 
property  in  sooh  trade-mark,  tgMrt  from  the  article  to  which  it  is 
affixed,  and  which  it  has  been  used  to  designate,  and  thata  porohaser, 
therefore,  can  acquire  no  right  of  property  by  the  bare  BtAe  at  the 
trade-mark  itsell 

Oonoeding  this  to  be  so,  it  is  equally  well  settled  that  where  a 
trade-mark  is  used  to  designate  the  place  and  the  person  by  whom 
the  goods  are  made,  the  right  to  such  trade-mark  passes  to  the  pur- 
chaser upon  the  sale  and  transfer  of  the  business  and  manu^tory 
at  which  the  goods  are  made. 

Since  the  cases  of  Banks  t.  Gibson,  84  Bear.  666;  HaU  y.  Bar^ 
TOWS,  10  Jur.  (N.  8.)  56;  Bury  t.  Bedford,  88  Law  Jour.  Oh.  465; 
and  The  Leather  Cloth  Co.  ▼.  The  American  Leather  Cloth  Co^ 
11  H.  of  L.  Gas.  528,  this  can  no  longer  be  considered  an  open  ques- 
tion. In  the  latter  case.  Lord  Obakwobth  said  :  '^  But  I  further 
think  that  the  right  to  a  trade-mark  may,  in  general,  treating  it  as 
property,  be  sold  and  transferred  upon  a  sale  and  transfer  of  the 
manufactory  of  the  goods  on  which  the  trade-mark  has  been  used 
to  be  affixed,  and  may  be  lawfully  used  by  the  purchaser.'' 

''  In  such  a  case  the  use  of  the  trade-mark  would  indicate  only 
that  the  goods  so  marked  were  made  at  the  manufactory  which  he 
had  purchased.'' 

Now,  in  this  case  the  tobacco  was  nuinufaotured  by  H.  Wilkens 
&  Go.  for  Moses  Falk,  and  according  to  his  directions,  or,  as  termed 
in  the  trade,  ^*  by  hie  secret,*^  and  the  assignment  of  the  trade-mark, 
under  such  circumstances,  to  the  manufacturer  would,  in  our  opin- 
ion, bring  this  case  within  the  principle  of  the  decisions  referred  to. 

The  mere  sails  of  a  trade-mark,  apart  from  the  article  to  which  it 
i»  affixed,  confers  no  right  of  ownership,  because  no  one  can  claim 
the  right  to  sell  his  goods  as  goods  manufactured  by  another.    To 
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permit  this  to  be  done  would  be  a  fraud  upon  the  public  But 
where,  as  in  this  case,  the  trade-mark  is  assigned  io  the  person  who 
manufactured  the  tobacco,  to  which  the  trade-mark  was  aflbEed,  there 
is  no  false  representation  to  the  public,  because  the  tobacco  is  still 
manufactured  at  the  same  place  and  by  the  same  person.  It  is»  in 
fact,  the  same  article. 

But  the  difficulty  in  the  case  is  in  z^^gard  to  the  proof  upon  which 
the  right  of  Falk  himself  to  the  trade-mark  depends.  In  order  to 
justify  the  interposition  of  a  oout  of  equity  by  writ  of  injunction, 
this  right  ought  to  be  established  by  the  most  satis&otory  procRL 
If  the  testimony  is  conflicting  and  the  right  doubtful  a  court  of 
equity  will  not  interfere,  but  leave  the  parties  to  their  remedies  at 
law. 

Falk  says  the  label  was  designed  by  him  in  the  latter  part  of  1867, 
and  that  the  tobacco  was  manufactured  for  him  by  H.  Wilkens  & 
Co.  in  the  latter  part  of  1868,  and  that  at  that  time  there  was  no 
such  thing  as  smoking  tobacco  called  **  Dublin  Out  Oavendiah " 
sold  in  small  packages. 

The  testimony  of  Trowe,  Neurath,  Schwanebeok,  Schneydler  and 
Feigner  tends  very  strongly  to  prove  that  Falk  was  the  original 
proprietor  of  the  label  in  question. 

On  the  other  hand,  it  is,  we  think,  satisfactorily  established,  that 
at  the  time  when  Falk  claims  to  have  designed  the  brand,  and  for 
some  time  prior  thereto,  a  smoking  tobacco,  known  as  '^  The  Dub- 
lin Gut  Cavendish,"  was  sold  in  small  packages,  and  that  upon  the 
labels  affixed  to  the  packages  was  the  picture  of  an  Irish  harp,  with 
the  shamrock  on  each  side,  and  the  words  '^  Erin  go  Bragh  "  below, 
all  printed  in  gold  letters,  on  dark  green  paper,  and  strongly  resem- 
bling the  brand  now  claimed  by  the  appellant 

In  addition  to  this,  Seeman,  who  was  engaged  during  the  late 
war  in  supplying  sutlers  in  the  army  with  smoking  tobacco,  says 
**  that  the  label  which  Falk  claimed  to  have  designed  was  at  that 
time  used  on  smoking  tobacco  —  that  he  purchased,  in  1864,  tobacco 
put  up  in  small  packages,  to  which  these  labels  were  affixed; 
and  that  in  the  spring  of  1868,  and  also  in  1869,  he  purchased  the 
same  tobacco  with  the  same  labels  of  John  B.  Braun,  one  of  the 
appellees." 

Seitz,  who  was  a  manufacturer  of  smoking  tobacco,  testifies  that 
the  label  now  used  by  the  appellees,  and  which  the  complainant 
•lieges  to  be  an  imitation  of  F^dk's  trade-mark,  was  used  in  1864 
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by  witness,  and  that  he  sold  a  number  of  these  labels  with  his 
stock  of  tobacco  to  Braun,  one  of  the  appellees^  in  1864. 

Brann)  who  is  produced  as  a  witness  on  the  part  of  the  oomplain- 
ant,  says :  *'  the  label  now  used  by  him  is  the  same  which  he  found 
together  with  other  labels  among  the  stock  purchased  by  him  of 
Seita." 

It  must  be  admitted,  then,  that  the  testimony  in  regard  to  the 
right  of  Falk  to  the  ownership  of  this  label  is  conflicting  and  con- 
tradictory, and  in  fact  it  is  no  easy  matter  to  determine  on  which 
side  the  weight  of  evidence  preponderates. 

Under  such  droumstancesy  we  do  not  think  a  court  of  equity 

ought  to  interfere  by  a  writ  of  injunction,  and  the  decree  below 

be  aflbmed. 

D$ore$  affirmed. 


MAeBUDlB  T.  OOLBIOV. 

(Mlld.8IBJ 

JPMeMMtf  ton* — UoNU^  ofpMlg^  tf  iMk, 

9Mk  hk  a  aatioiisl  bank  wm  pledged  to  Becare  a  debt,  wttk  pofwer  to  Um 
pledgee  to  sell  it  on  default  of  pajment  EM,  that  a  aale  bj  him  punnani 
to  the  power  was  not  Toidable  aa  a  fraud  on  eredltora  of  the  bank,  though 
be  sold  beeauae  be  beUeyed  the  bank  Insolyent,  and  In  order  to  escape  per- 
sonal UaUUt  J  as  a  stoekbolder. 

Persons  who  hold  stock  of  a  national  bank  in  pledge,  the  certificates  of  whloh 
stand  on  the  books  of  the  bank  in  the  name  of  the  pledgee,  are,  in  contem- 
plation of  the  national  banking  act,  stockholders,  and  so  long  as  they  thus 
hold  the  stock  in  pledge  are  responsible  to  the  creditors  of  the  bank  in 
proportion  to  the  amount  so  held. 

ACTION  by  Magruder,  as  receiver  of  the  Merchants'  National 
Bank,  of  Washington,  against  Colston  and  others,  to  recover, 
from  the  defendants,  as  stockholders  of  the  said  bank,  the  par  value 
of  stock  in  said  bank.     The  opinion  states  the  case. 

The  jury  rendered  a  verdict  for  the  defendants,  and  from  the 
judgment  entered  thereon  plaintiff  appealed. 

WHUam  M.  Merrick,  tor  appellant    The    holder    of    stock, 
knowing  a  bank  to  bo  iaflolv«iit»  for  the  purpose  of  esoaping 


48  MARYLAI^D, 


Magnider  y.  Colston. 


his  respoasibility  to  the  creditors  of  the  bank,  cannot  lawfully 
transfer  his  stock  for  nominal  consideration  to  a  man  of  straw, 
and  thereby  rid  himself  effectually  of  his  obligation  to  con- 
tribute an  amount  equal  to  the  yalue  of  his  stock  to  satisfy  the 
debts  of  the  bank  under  the  12th  section  of  the  banking  law. 

Fraud  yitiates  every  thing,  as  well  an  assignment  of  stock  as 
any  other  act  intended  to  prejudice  the  rights  of  innocent  partieB. 
Marcy  y.  Clarke  17  Mass.  834 ;  Holyolce  Bank  y.  Bumham  ei  aL, 
11  Gush.  183  to  186  ;  Roman  y.  Fry^  5  J.  J.  Marsh.  684 ;  Mo9$ 
y.  OaJdw/y  2  Hill,  270  ;  Adderiy  y.  Siorm,  6  id.  624  to 628;  HaieT. 
Walker,  81  Iowa,  844,  854 ;  Matter  of  the  Bmpire  Oity  Bank,  18 
N.  Y.  223  ;  Roeevett  y.  Brown,  1  Eem.  148 ;  OneUm  y.  Oorrie,  % 
Madd.  340 ;  Ex  parte  De  Pom,  5  Jurist  (N.  S.)»  ^^^»  ^^^y  Angell 
ft  Ames  on  Oorporations,  g  623 ;  Oreaee  et  oL  r.  Babeock  et  oL, 
10  Mete.  547. 

Cfharlee  Marshall,  for  appellees. 

Gbabok,  J.  The  question  presented  by  some  of  the  prayers,  em 
to  the  organisation  of  the  Mechanics'  National  Bank  of  Washing- 
ton, haying  been  abandoned  by  the  counsel  of  the  appellant,  the 
questions  before  the  court  upon  this  appeal  arise  upon  his  third  and 
fourth  prayers,  which  were  rejected  by  the  court  below,  and  the 
appellee's  second  prayer,  which  was  granted.  The  record  shows 
that,  some  time  before  the  failure  of  the  bank,  the  appellees,  who 
were  bankers  and  brokers  in  Baltimore  city,  lent  to  Bayne  ft  Com- 
pany eight  thousand  dollars,  payable  on  call,  and  took  from  them, 
as  collateral  security  for  repayment  of  the  loan,  one  hundred  shares 
of  the  stock  of  the  Merchants'  National  Bank  of  Washington,  fifty 
shares  of  which  were  in  a  certificate  standing  in  the  name  of  Oscar 
A.  King,  aud  indorsed  in  blank  by  him,  and  the  remaining  fifty 
shares  in  a  certificate  standing  in  the  name  of  Bayne  ft  Company, 
and  indorsed  in  blank  by  them.  The  appellees  held  these  two  cer- 
tificates until  the  26th  day  of  April,  1866,  when,  haying  preyiously 
called  upon  Bayne  ft  Co.  for  repayment  of  the  loan,  and  they  hay- 
ing made  default  and  instructed  the  appellees  to  sell,  the  latter  re- 
quested the  bank  to  transfer  the  stock  to  them  and  to  issue  certifi- 
cates to  them  in  their  own  name  for  it.  The  bank  transferred  the 
fifty  shares  standing  in  Song's  name  and  issued  the  certificates 
therefor  to  the  appellees,  but  refused  to  transfer  the  fifty  shares 
standing  in  the  name  of  Bayne  ft  Co.,  bscause  Bayne  ft  Co.  were 
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indebted  to  the  bank.  The  appellees  sold  the  whole  of  the  stock  to 
Colston  on  the  2d  day  of  May,  1866,  for  one  dollar^  and  de- 
liyered  to  him  the  certificate  for  the  fifty  shares  originally  standing 
in  the  name  of  King,  as  well  as  the  certificate  standing  in  the  name 
of  Bayne  ft  Co.,  and  the  bank  thereupon  issued  a  new  certificate  to 
Colston  in  his  own  name  for  the  fifty  shares  originally  standing  in 
King's  name,  and  delivered  it  to  him  on  the  2d  day  of  May, 
the  day  before  the  bank  failed,  and  while  it  was  still  open  and  doing 
business.  The  appellees  proved  that  at  the  time  of  the  sale  they  did 
not  consider  the  stock  worth  any  thing,  and  that  they  intended, 
when  they  made  the  sale  to  Colston,  to  avoid  complication  and  difil- 
culties,  fearing  that  the  bank,  which  they  had  heard  was  in  diffi- 
culties, might  prove  insolvent.  They  farther  proved  that  Colston 
was  not  pecuniarily  responsible  for  the  amount  of  the  par  value  of 
the  stock  so  sold  and  transferred  to  him.  The  bank  closed  its 
doors  on  the  3d  day  of  May,  at  3  o'clock,  p.  m.,  and  turned  out  to 
be  insolvent,  and  this  suit  was  brought  by  the  receiver  to  recover 
from  the  appellees,  as  stockholders  of  the  bank,  the  par  value  of 
the  fifty  shares  of  stock,  the  certificate  of  which  had  been  issued 
to  them,  and  by  them  transferred  to  Colston.  Upon  these  facts  the 
appellant's  third  and  fourth  prayers  asked  instructions  that  if  the 
jury  should  find  that  the  transfer  of  the  fifty  shares  of  stock  was 
made  by  the  appellees  to  Colston,  with  a  view  and  for  the  purpose 
of  evading  or  escaping  their  responsibility  under  the  twelfth  sec- 
tion of  the  national  banking  act,  such  transfer  constituted  no  de- 
fense to  this  action,  and  did  not  relieve  the  appellees  from  the  re- 
sponsibility which  would  have  attached  to  them  in  case  the  trans- 
fer had  not  been  made,  and  that,  if  they  had  so  sold  the  stock 
under  their  agreement  with  Bayne  ft  Co.,  as  a  pledge  to  secure  a 
loan  of  money,  they  were  still  responsible  in  law  to  the  same  extent 
as  if  they  had  been  the  absolute  owners  and  had  sold  the  legal  title 
to  the  stock.  The  appellees'  second  prayer  contained  the  converse 
of  these  propositions. 

The  12th  section  of  the  national  banking  act  provides  for  the 
personal  liability  of  stockholders  of  national  banks  for  the  debts 
of  the  corporation,  in  proportion  to  the  amount  of  stock  held  by 
them,  and  enacts  that  every  person,  becoming  a  shareholder  bv 
t:«nBfer,  shall  succeed  to  all  the  rights  and  liabilities  of  the  pnor 
holder  of  such  shares.  After  a  careful  examination  of  the  authori- 
ties,  cited  in  the  argument,  we  are  of  opinion  that  persons  who 
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hold  stock  in  pledge,  the  certificates  of  which  stand  on  the  books 
of  the  bank  in  the  name  of  the  pledgee,  are,  in  contemplation  of 
the  banking  act,  stockholders,  and,  so  long  as  they  thns  hold  the 
stock  in  pledge,  are  responsible  to  the  creditors  of  the  bank  in  pro> 
portion  to  the  amount  so  held.   The  reason  for  this  is  obvious.  The 
stock  stands  on  the  books  of  the  bank  in  his  name  and  he  is  thos 
held  out  to  the  public  as  shareholder,  and  persons  dealing  with  the 
bank  have  no  means  of  knowing  the  nature  of  the  contract  under 
which  he  holds  the  stock,  and  hare  a  right  to  presume,  and  are  led 
to  belieye  that  he  is  the  absolute  owner  of  it,  and  it  is  but  fair  to 
presume  that  they  deal  with  the  bank  upon  the  faith  and  credit  of 
parties  thus  appearing  as  stockholders.    Stockholders  are  those  who 
appear  on  the  books  of  the  bank  as  owners  of  shares,  and  who  are 
entitled  to  manage  its  affairs,  and  they  can  only  throw  off  the 
liabilities  incident  to  that  relation  by  transferring  the  stock.    Until 
this  is  done  they  continue  to  be  stockholders  within  the  meaning 
of  the  banking  act     If  we  depart  from  the  terms  of  the  law  and 
inquire  into  the  equities  which  may  exist  between  the  stockholders 
and  third  persons,  it  cannot  fail  to  embarrass  creditors  in  seeking 
a  remedy  for  the  wrongs  which  may  have  been  done  by  the  corpora* 
tion.    If  creditors  must  look  beyond  the  legal  title,  as  exhibited  by 
the  books  of  the  bank,  they  can  never  know  against  whom  to  pro- 
ceed.    RoseveU  v.  Brown,  1  Kern.  158 ;  Adderly  v.  Stormy  6  Hill, 
824 ;  Worrall  v.  Judson,  5  Barb.  210  ;  Crease  ei  oL  v.  Babcock  et  a/., 
10  Mete.  545 ;  United  States  Trust  Co.,  of  New  York,  Jteceiver, 
V.  The  United  States  Fire  Ins.  Co.,  18  N.  Y.  224 ;  Holyohe  Bank 
V.  BurnAam  et  al.,  11  Gush.  187.    These  cases  arose  under  State 
laws  making  stockholders  in  corporations  personally  liable  for  the 
debt  of  the  corporation,  but  the  principles  announced  in  them  are 
applicable  to  cases  arising  under  the  act  of  Oongress  of  1864,  ch. 
106.    That  act  makes  stockholders  only  personally  liable,  and  the 
appellees  had  parted  with  their  stock  when  the  bank  failed,  and  had, 
therefore,  ceased  to  be  stockholders. 

But  it  was  contended  by  the  counsel  of  the  appellant  that  inas- 
much as  the  assignment  and  transfer  of  the  stock  was  made  to  Col- 
ston, under  the  circumstances  detailed  in  the  proof  and  for  a  nom- 
inal consideration,  and  with  the  view  and  purpose  of  avoiding  any 
complications  and  difficulties  in  which  a  fidlure  of  the  bank  might 
involve  them,  the  transfer  was  a  fraud  upon  the  creditors  of  the 
bank,  and  the  appellees  ought,  therefore,  to  be  held  to  the  tame 
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lisbility  to  which  they  would  haye  been  subjected  had  they  neyer 
made  the  tranBfer.  It  must  be  recollected,  however,  that  they  had 
DO  rights  under  their  contract  with  Bayne  ft  Co.,  to  hold  the  stock 
as  their  own  property,  but  had  to  sell  it  after  the  default  of  the 
latter  in  repaying  the  loan.  The  onlji  case  that  bears  directly  upon 
ibis  question  to  which  we  have  been  referred,  or  which  we  have  been 
able  to  find,  is  that  of  Holyohe  Batik  y.  Burnham^  reported  in  11 
Gush.  187.  In  that  case  Joseph  Bumham  transferred  certain  shares 
of  stock  of  a  manufacturing  company  to  Charles  Bumham,  who 
gaye  his  note  to  Joseph  for  eight  hundred  dollars,  and  the  agree- 
ment between  the  parties,  provided  that  any  time  within  two  years 
either  party  should  have  the  right  to  rescind  the  sale  by  a  re-transfer 
of  the  shares  and  a  surrender  of  the  note.  Within  the  two  years 
the  sale  was  rescinded  by  Joseph  surrendering  the  note,  and  Charles 
re-tranaferring  the  shares.  Suit  was  brought  against  Charles  as 
shareholder  of  the  corporation,  by  one  of  its  creditors  under  the  per- 
sonal liability  act  of  the  legislature  of  Massachusetts,  and  it  was 
held  that  as  the  shares  of  stock  had  been  re-transferred  under  a 
stipulation  which  formed  part  of  the  original  contract  between  the 
parties,  Charles  Bumham  was  not  liable,  notwithstanding  the  trans- 
fer had  been  made  for  the  purpose  of  avoiding  liability  under  the 
aet.  The  case  was  heard  by  five  of  the  six  judges  of  the  Supreme 
Court  of  Massachusetts,  and  Judge  Dbwt,  in  delivering  the  opinion 
of  the  court,  says :  '^  As  to  the  second  question,  the  right  of  the  de- 
fendant to  re-transfer  to  Joseph  Bumham  the  eleven  shares  and 
thus  divest  himself  of  subsequent  liability  arising  from  his  holding 
stock,  the  contract  between  the  parties  made  at  the  time  of  the 
transfer,  authorising  such  re-transfer  at  the  election  of  the  parties 
at  any  time  within  two  years,  becomes  material,  and  we  are  of  opin- 
ion that  under  the  agreement  made  at  the  time  of  the  transfer,  and 
the  re-transfer  being  only  an  act  in  execution  of  it,  it  is  not  obnox- 
ious to  the  charge  of  having  been  done  in  fraud  of  creditors,  althougH 
its  leading  object  and  purpose  might  have  been,  on  the  part  of  the 
defendant,  to  avoid  liability  as  a  member  of  said  corporation.     * 

*  ^  It  is  unnecessary  to  consider,  therefore,  the  general  question 
how  far  persons  owning  shares  in  a  manufacturing  company  may, 
by  transferring  them  to  some  third  person  with  a  view  to  avcid  lia- 
bility as  such  owner  to  the  creditor,  effectually  do  so  in  the  absenoe 
if  suoh  original  contract  for  a  re-transfer.'' 

In  this  case  it  was  part  of  the  original  contract  between  Bayne  A 
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Go.  and  the  appellees,  that  the  latter  shoald  sell  the  stock  upon  the 
failure  of  the  former  to  repay  the  loan  upon  call,  and  the  sale  to 
Colston  was  only  in  execution  of  it.  These  facts  are  very  similar 
to  those  in  the  case  of  the  Holyoke  Bank  t.  Burnham,  and  the  jus- 
tice and  reason  of  the  principle  applied  in  that  case  commend  them* 
selyes  to  our  approval,  and  we  think  it  ought  to  be  applied  to  thia, 
and  so  applying  it  we  find  no  error  in  the  rulings  of  the  ooort 

below. 

JudgfMfU  affirmmL 


MABYLAurD  Mutual  Bbkbyolbht  Sooibtt  t.  OiJiKBurur. 

(44  Md.  4».) 

Power — Merdteof^b^foiU.    AmsU — fiind  due  flram  eharUabU  toeitiif. 

By  the  rales  of  a  beneyolent  sodetj,  a  sam  was  payable  upon  the  deaUi  of  a 
member,  to  his  widow,  children,  or  such  persons  to  whom  he  might  have 
disposed  of  the  same  by  will  or  assignment ;  and  if  there  should  be  no 
widow  or  children,  and  no  disposition  by  will  or  assignment,  the  fund  shoald 
go  to  the  permanent  fund  of  the  society.  A  member  died  unmarried  and 
without  issue,  and  by  his  will  gaye  the  "  entire  residue"  of  his  "  estate," 
after  payment  of  debts  and  funeral  expenses,  to  his  three  sisters.  Hdd,  (1) 
that  the  fund  due  from  the  society  was  not  assets  recoverable  by  his  ad- 
ministrator or  executor,  but  only  the  subject  of  a  i>ower ;  and  (9)  that  the 
will  was  not  an  exercise  of  the  power,  and,  therefore,  the  fund  went  to  ibm 
society. 

ACTION  by  Clendinen,  as  administrator  of  Ferdinand  Stansbury, 
deceased,  against  The  Maryland  Mutual  Beneyolent  Sodetj 
of  the  Improved  Order  of  Bed  Men,  to  recover  money.  The  opin- 
ion states  the  case. 


Luiher  M.  Reynolds,  for  appellant 
Thomas  R,  Clendinen,  for  appellee. 

Bowie,  J.  The  appellants  are  an  incorporated  benevolent  so- 
dety,  organized  ^'  with  a  view  to  aid  the  ^milies  of  deceased  mem- 
bers/' and  '^  to  secure  to  the  widow,  child,  or  children  of  deceased 
members  the  sum  of  one  dollar  from  each  member  of  the  aaaod** 
tioiL"    Charter,  art  L     The  appellee  if  the  administrator,  with 
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the  will  annexed,  of  Ferdinand  Stansbary,  a  deceased  member  of 
the  society,  who  sued  the  appellants  in  Baltimore  City  Court,  at 
May  term,  1875,  and  claimed  that  his  testator  was  a  member  in 
good  standing  of  the  appellants'  society,  and  died  about  February, 
1875  ;  that  upon  his  death,  the  sum  of  1280  became  payable  to  such 
persons  to  whom  he  may  have  disposed  of  the  same,  by  will  or  as- 
signment, under  article  7  of  its  by-laws  ;  that  said  Stansbury  left 
a  will  dcYising  his  entire  estate  to  four  persons  named,  his  three 
sisters  and  his  friend  Lowenbach,  and  that  plaintifF  was  duly  ap- 
pointed administrator  c,  t  a.,  and  thereby  became  entitled  to  re- 
ceive eyery  thing  which  belonged  to  F.  Stansbury's  estate,  or  could 
|tass  by  his  will,  including  the  sum  of  $280,  so  as  above  devised  ; 
that  the  plaintiff  had  demanded  payment  of  the  appellants,  and 
complied  with  all  its  regulations  upon  the  subject,  but  the  appel- 
lants had  refused.  The  defendants  pleaded  non  assumpsit.  The 
case  was  submitted  to  the  court  upon  an  agreed  statement  of  facts. 

The  plaintiff  contended  upon  these  facts,  that  by  a  proper  legal 
construction  of  the  charter  of  the  appellants  (a  copy  of  which  was 
in  evidence),  the  verdict  should  be  for  the  plaintiff ;  while  the  de- 
fendants maintained  that  the  money  did  not  pass  by  the  will.  The 
court  decided  that  the  fund  or  money  did  pass  by  the  will,  to  which 
the  defendants  excepted,  and  the  judgment  being  for  the  plaintiff, 
the  defendants  appealed. 

At  the  trial  of  the  cause,  it  was  admitted  '^  that  the  plaintiff  had 
the  right  to  bring  the  suit  as  it  was  brought  (meaning,  as  was  con- 
ceded in  argument,  he  was  administrator  of  said  Stansbury)  ;  that 
the  defendants  were  duly  incorporated  ;  that  Stansbury  died  leav- 
ing neither  widow  nor  children,  and  was  at  the  time  of  his  death  a 
member  of  the  corporation  in  good  standing,  and  that  there  were 
then  276  other  members  of  the  corporation.  It  was  further  ad- 
mitted that  the  following  is  a  true  extract  from  the  will  of  Ferdi- 
nand Stansbury,  dated  the  8th  February,  1875,  viz.  :  "  After  the 
payment  of  all  just  debts  and  funeral  expenses,  by  my  executor, 
out  of  my  estate,  I  devise  as  follows  :  I  give  and  bequeath  the  en- 
tire residue  of  my  estate  to  my  three  sisters,  Emma  C.  Arnold, 
Mary  Florence  Skinner  and  Grace  Rose,  and  my  esteemed  friend 
Mary  E.  Y.  Lowenbach,  each  of  them  to  have  and  receive  a  fourth 
part  thereof  absolutely  f  and  that  the  annexed  constitution  and 
by-laws  are  the  rules  and  articles  by  which  the  defendants  are 
{{ovemecL 
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The  plaintifF  read  the  first  and  second  sections  of  article  7, 
follows : 

Sea  1.  Upon  the  death  of  a  member  of  the  association,  the 
president  shall  draw  his  order  upon  the  treasurer  (countersigned 
by  the  secretary),  within  sixiy  days  after  receiving  proper  notice  of 
the  same,  for  the  sum  of  one  dollar  for  every  member  of  fche  asso- 
ciation whose  name  may  be  on  the  books  at  the  time  of  the  death 
of  the  member,  and  the  treasurer  shfdl  forthwith  pay  the  sum  so 
called  for,  to  the  widow,  child,  children,  or  such  person  or  persona 
to  whom  the  deceased  may  have  disposed  of  the  same  by  will  or 
•asignment. 

Sec  2.  If  there  be  no  widow,  child,  or  chfldren,  or  the  deceased 
•hall  have  made  no  disposition  by  will  or  assignment  of  the  sum 
accruing  upon  his  death,  then  the  board  shall  appropriate  such 
sum  as  may  be  necessary  for  funeral  expenses,  and  all  excess  of 
money  accruing  from  the  death  of  such  member  shall  go  to  tiie 
permanent  fund  of  the  association. 

Articles  10  and  11  define  what  constitutes  the  permanent  fund, 
and  its  final  disposition.  By  the  former,  the  permanent  fund  shall 
conrist  of  entrance  fees,  reinstatements,  amount  left  over  according 
to  second  section,  article  7,  and  interest. 

By  the  latter,  if  the  association  should  be  reduced  to  260  mem- 
bers, two-thirds  of  the  board  of  managers  may  settle  up  its  affairs, 
pay  its  debts  (if  any),  and  the  balance  of  the  principal  and  inUrest 
of  iheJMrmanentfundheAindei  among  the  members  whose  names 
are  recorded  on  the  books  of  the  association.  The  question  is, 
whether  the  fund  assigned  by  this  charter  to  the  widow  and  chil- 
dren of  the  deceased,  or  to  his  legatee  or  assignee,  becomes,  upon 
his  death,  assets,  which  will  pass  to  his  administrator  or  executor, 
under  a  general  residuary  clause  of  a  will,  not  referring  to  the 
power,  or  the  fund. 

This  charter  is  a  contract  or  covenant  between  its  several  mem- 
bers, with  each  other,  and  the  corporation  created  by  it,  to  recip- 
rocally perform  its  several  stipulations  and  obligations. 

Each  member  binds  himself  to  pay  a  stipulated  entrance  fee,  and 
a  certain  sum  upon  the  death  of  any  of  his  associates,  within  a 
given  time,  upon  notice ;  and  on  the  other  hand,  upon  the  death 
of  any  member,  the  corporation,  by  its  president,  is  required  to  pay 
a  sum  of  one  dollar  for  each  surviving  member,  to  the  widow,  child, 
children  or  legatee  or  assignee  of  the  deceased.   Whether  this  char- 
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tor  invests  the  member  with  an  interest  or  property,  in  the  snm  to 
be  paid  over  to  his  widow,  legatee  or  derisee,  or  only  with  a  power 
of  disposing  of  the  same,  is  first  to  be  determined. 

2d,  U  the  charter  only  entitles  the  member  to  a  power,  has 
that  power  been  exercised  or  not  ? 

''  A  power  is  defined  to  be  a  liberty  or  aiUharity  reserved  by,  or 
limited  to,  a  party  to  dispose  of  real  or  personfd  property  for  his 
own  benefit,  or  for  the  benefit  of  others,  and  operating  npon  an 
estate  or  interest,  vested  either  in  himself  or  in  some  other  person ; 
the  liberty  or  authority,  however,  not  being  derived  ont  of  such 
estate  or  interest,  but  overreaching  or  superseding  it,  either  wholly 
or  partially."  Butler,  note  1  to  Oo.  Litt,  842,  h;  Y  Ohance  on 
Powers,  §  1.  Again,  "  That  a  person  having  a  power  over  property 
has  not,  in  strictness,  any  interest  in,  or  right  or  title  to,  the  prop- 
erty to  which  the  i)ower  relates,  appears  in  early  authorities " 
{Albanif$  Cass,  1  Bep.  110,  ft;  LampePs  Case,  10  Bep.  48,  b;  Oo. 
Litt  265,  b) ;  'Hhough  where  the  power  is  for  his  own  benefit,  he 
has  the  means  of  acquiring  such  interest,  right  or  title ;  and  in  all 
oases,  by  the  execution  of  the  power,  the  possession,  right,  title  or 
interest  is  altered  or  divested."  Id.,  §  2. 

The  interest  acquired  by  a  member  of  this  association  is  not  one 
payable  to  himself,  or  for  his  own  benefit,  further  than  his  funeral 
expenses. 

It  is  not  a  '*  debitum  in  pressrUi,  solvsndum  in  futuro : "  if  the 
deceased  had  only  a  power,  and  not  an  interest  or  property  in  the 
sum  or  fund,  it  was  not  assets. 

In  2  Ohance  on  Powers,  §  1820,  it  is  said  :  **  That  an  ord?uary 
power  is  not  in  itself  assets,  is  clear,  from  all  the  cases." 

This  cannot  be  classed  among  the  assets  to  be  returned  by  an 
administrator  in  his  inventory;  it  is  not  **  a  ehose  in  aeiion,*^  or 
any  species  of  personal  property. 

We  know  of  no  case  in  which  the  **ju$  disponendi*^  authorised 
by  charters,  under  provisions  like  the  present,  has  been  declared  a 
mere  power ;  but  powers  arise  at  common  law,  under  bonds  to  con- 
vey estates  as  another  shall  appoint,  or  to  pay  sums  of  money,  as 
another  shall  appoint  either  generally,  or  among  children,  or  undei 
eovenants  for  like  purposes.  3  Atk.  656  ;  1  Ves.,  Sr.,  86  ;  Ora 
Oar.  219,  376..  and  other  cases  cited  in  1  Ohanoeon  Powers. 

We  eannot  lee  why  an  authority  or  privilege  acquired  under  a 


i 


56  MARYLAND, 


Biaryland  Mutual  Benevolent  Societj  t.  dendinen. 

charter,  to  be  exercised  for  the  benefit  of  another,  should  not  be 
goYcrned  by  the  same  rules. 

To  make  such  funds  subject  to  administration,  under  our  testa- 
mentary system,  would  be  a  total  subversion  of  the  objects  of  the 
corporation,  and  a  violation  of  the  contract  between  the  corpo- 
rators. 

The  second  question  arising  on  the  bill  of  exceptions  is,  whether 
the  will,  under  which  the  appellee  claims,  operates  as  a  valid  exe- 
cution of  the  power  ? 

This  question  was  very  fully  examined  and  discussed  in  the  case 
of  Mory,  Ih^x  of  Michael,  y.  Michaa,  18  Md.  241.  There  the 
power  was  created  by  a  marriage  contract,  giving  the  wife  authority 
to  devise  and  bequeath  the  sum  of  money,  ^'  as  if  she  were  a  f$me 
sole  ;  "  we  cannot  better  express  the  law  on  this  point,  than  in  the 
language  of  the  court  in  that  case,  viz. :  ''  The  question  submitted 
is,  therefore,  limited  to  the  operation  of  the  will,  as  an  appoint- 
ment within  the  terms  of  the  contract,  upon  the  principal  sum 
assigned  by  it  to  the  appellee.  The  execution  of  a  power  of 
appointment  by  will  must  be  intended,  and  the  intention  must  be 
clearly  manifested.  The  rule  of  construction  by  which  such  an 
intention  may  be  ascertained  is  explicit  and  exhaustiYC,  and  may 
be  thus  concisely  stated :  The  intention  to  execute  a  power  of  ap- 
pointment by  will  must  appear  by  a  reference  in  the  will  to  the 
power,  or  to  the  subject  of  it,  or  from  the  fact  that  the  will  would 
be  inoperative  without  the  aid  of  the  power.  Sugd.  on  Powers,  301, 
303  ;  4  Kent's  Com.  385 ;  1  Story's  C.  0.  427.  In  this  case 
the  will  affords  no  evidence  of  a  design  to  execute  the  power  by 
either  of  the  modes  designated  in  this  rule.  It  neither  refers  to  the 
power  nor  to  the  sum  of  money  which  was  the  subject  of  it,  nor  is 
it  inoperative  for  want  of  property  to  give  it  effect  as  a  testament- 
ary act." 

In  the  case  now  under  consideration  there  is  no  evidence  to 
show  that  the  testator  had  or  had  not  other  estate,  on  which  his 
will  might  operate  ;  so  that  no  inference  can  arise,  from  the  want 
of  other  property,  in  favor  of  the  supposed  appointment  The 
other  indicia  of  the  absence  of  intention  to  exercise  the  power 
exist  in  fuU  force ;  there  is  no  reference  to  the  power  or  the  subject- 
matter  on  which  it  was  to  act. 

Our  conclusion,  from  these  premises,  is,  that  the  fund  sued  tor  was 
Aot  assets,  recoverable  by  an  administrator,  cum  teita$nmuo  annean. 
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or  executor,  and  that  the  will  of  the  deceased  was  not  a  valid  exe* 
cation  of  the  power ;  in  the  absence  of  which,  and  of  an  assign- 
ment, there  being  no  widow,  child  or  children,  after  paying  the 
funeral  expenses  the  excess  shall  go  to  the  permanent  fond  of  the 
asaooiation. 

Judgmmt  rtvmtkL 
Stswabi^  J.,  dissented. 


Habdesty  v.  Biohabdsov. 

(MMa.817.) 

PofrU  ffift  cf  land — when  irr&ooeabU  in  equi^ 

L  father  made  a  parol  gift  of  land  to  Ms  son,  and  the  latter  entered  Into  pes 
seesion  and  made  valuable  improvements  in  reliance  upon  sach  gift.  HM^ 
that  the  gift  was  irrevocable  in  eqaitj,  and  a  conveyance  of  the  land  to  the 
son  woold  be  decreed. 

BILL  in  equity  for  an  injunction  upon  the  following  facts: 
Li   December,  1869,   the  appeUant,  Richard    S.   Hardesty, 
brought  an  action  of  ejectment  against  his  son,  Bichard  0.  Hardesty, 
to  recoTor  a  &rm  in  Harford  county  called  ^^Wilna,"  and  recovered 
judgment  in  May  following. 

In  August,  1870,  Bichard  0.  Hardesty  filed  this  bill  on  the  equity 
side  of  said  court  against  the  appellant,  a  resident  of  Baltimore 
city,  praying  an  injunction  against  the  execution  of  said  judgment 
and  for  the  specific  performance  of  an  alleged  contract  by  his  father 
for  the  conveyance  of  said  land.  The  injunction  was  issued  as 
prayed.  After  answer  filed  the  complainant  died,  and  the  appellee, 
his  executor  and  trustee,  as  also  the  cestuis  qvs  trusty  were  made 
parties;,  testimony  was  taken,  and  after  argument  the  case  was  sub- 
mitted. 

The  court  decreed  a  perpetual  injunction  and  a  conveyance  in 
fee  simple  of  said  land  to  the  trustee  by  Bichard  8.  Hardesty,  the 
defendant. 

From  this  deoree  the  present  appeal  was  taken.    The  facts  of  the 
are  snffloiently  stated  in  the  opinion  of  the  eourt 

Vol.  XXn.  — 8 


58  MARYLAND, 


Hardefitj  t.  Eichardaon. 


Hmry  W.  Archer  and  Henry  D.  Famandie,  for  appellant.  An 
agreement  to  merit  the  interposition  of  a  court  of  eqniiy  mnst 
be  fair,  reasonable,  bona  fide^  certain  in  all  its  parts,  mntnal  and 
for  a  good  and  sufficient  consideration.  If  any  of  these  be  wanting 
equity  will  not  relicTe.  Oeiger  y.  Oreenf  4  Gill,  472,  476;  WaterM 
y.  Hewardy  8  id.  262,  277,  282;  Mundorff  t.  KUboum,  4  Md. 
459,  464;  Ridmr,  etc.,  t.  Gray,  10  id.  282;  SUoddert  v.  Bowie,  • 
id.  18,  28,  84. 

The  complainant  must  make  ont  by  dear  and  satisfactory  proof 
the  very  contract  laid  in  the  bill,  and  part  performance  must  be  of 
the  identical  contract  set  up.  1  Story's  Eq.  Jur.,  §  762;  Beard  ▼. 
Linthieum,  1  Md.  Oh.  Dec  845,  848*9;  DutfoU  v.  Myere,  2  Md. 
Oh.  Dec.  401,  406;  Mundorff  t.  Kilboum,  4  Md.  459,  462. 

Acts  of  fdleged  part  performance  must  be  referable  ezdusiTely 
to  the  fdleged  contract.  They  cannot  proye  the  contract  which 
must  be  first  clearly  established.    Borne  y.  Stoneetreei,  6  Md.  418. 

Alleged  acts  of  part  performance  have  different  import  when  be- 
tween strangers  and  between  father  and  child;  such  as  would,  in 
the  first  case,  imply  a  contract  might,  in  the  second,  be  referred  to 
something  else.  Waiere  y.  Howard,  8  Gill,  262;  Bekert  y.  Seheri, 
8  Penn.  382-^5. 

Equity  will  not  enforce  a  yoluntary  contract  to  giye  or  oonyej 
though  in  part  performed.  Black  y«  Chrdy  2  H.  ft  G.  100;  Pen^ 
nington  y.  Oitting$y  2  G.  ft  J.  208;  Lhyd  y.  Brooke,  84  Md.  28;  1 
Story's  Eq.  Jur.,  §§  706,  793,  h.  As  to  yoluntary  contracts  inter 
vivos,  the  general  principle  is  that  equity  will  not  interfere,  but 
leayes  them  where  the  law  finds  them.  1  Story's  Eq.  Jui .  g  706 ; 
LJoyd  y.  Brooke,  34  Md.  28. 

Equity  will  not  generaUy  enforce  a  yoluntary  settlement  against 
the  settler,  though  it  will  against  his  heir.  Hainee  y.  Hainee,  6 
Md.  435,  444.  Natural  loye  and  affection  will  support  a  deed,  bnt 
not  sufficient  to  enforce  a  yoluntary  agreement  Penningion  ▼. 
OUHnge,  2  G.  ft  J.  208,  217-18. 

The  consideration  must  be  embodied  in  and  be  part  of  tiie  oon* 
tract  The  two  cases  most  relied  upon  by  the  appellee  in  his  argn* 
ment  below  are  clearly  distinguishable  from  this.  In  Kinfe  Heire 
y.  Thompeon  and  Wife,  9  Pet  218,  it  was  clearly  preyed  that  Bang 
agreed  to  conyey  the  land  if  Thompson  would  make  tiie  improye* 
ments.  They  were  made  subsequently,  but»  being  according  to  the 
agreement  and  part  of  it»  were  a  saJBoient  oonsideration.    do*  in 
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Haines  t.  Haines,  6  Md.  435,  the  court  found  it  aneqniyocallj 
proved  that  a  like  contract  had  been  made,  viz.,  that  if  Mordecai 
iid  certain  improyements  the  father  would  convey.  But  in  the 
case  at  bar  there  is  no  room  for  a  contract  bj  implication.  An 
express  contract  is  set  up,  a  definite  consideration  stated  as  part  of 
that  contract,  on  which  fdone  the  complainant  can  have  relief. 
The  subeequent  improvements  are  not  alleged  to  have  been  in  pur- 
suance of  tiie  agreement  set  up,  or  to  have  been  any  part  of  the 
consideration  or  any  part  of  the  contract,  and  cannot  be  relied  on 
to  rive  it  validity. 

The  decree  must  be  according  to  the  aUegata  st  probata,  nothing 
is  in  issue  but  what  is  alleged  in  &e  bilL  1  Daniel's  Ch.  Pr.  377,  and 
note  2.  Even  if  the  contract  be  proved,  a  decree  for  specific  perform* 
anoe  is  not  ex  debito  justitim,  but  the  court  will  exercise  a  sound  di§* 
cretion  in  view  of  sSL  the  cironmstancee  in  determining  whether  to 
decree  specific  perf  ormanoe  or  not  Oeigsr  v.  Oreen,  4  Gill,  478, 
475 ;  Waters  v.  Howard,  8  id.  262;  Manninff  v.  Wadsworfh,  4  Md. 

59;  Orane  v.  Oo%tgh,  id.  816,  831. 

• 

Bimim  H.  Webster  and  John  H.  Price,  for  appeUees. 

Altxt,  J,  In  fdl  applications  like  the  present,  the  rule  is  oor- 
tainly  strict  in  requiring  the  most  satisfactory  evidence  of  the  con* 
tract  sought  to  be  enforced.  The  proof  must  be  clear,  definite  and 
conclusive  as  to  the  fact  of  the  gist,  and  those  acts  done  on  the 
fiuth  of  it  which  render  inequitable  any  attempt  by  the  donor  to 
avoid  the  gift.  But  where  the  proof  is  thus  clear,  and  all  other 
conditions  are  shown  to  exist  to  entitle  the  party  to  the  assistance 
of  a  oourt  of  equity,  that  court  wiU  not  hesitate  to  lend  its  aid, 
simply  because  the  proof  may  rest  entirely  in  paroL 

Here  the  proof  is  definite  and  conclusive  that  the  farm  ^*  Wilna  ** 
was  purchased  by  Richard  S.  Hardesty,  the  father,  for  Richard  0. 
Hardesty,  the  son,  upon  the  latter's  selection.  The  farm  was  pur- 
chased with  the  distinct  understanding  that  the  son  should  at  once 
take  possession,  hold  and  use  it  as  his  own ;  the  father  repeatedly 
admitting  and  stating  to  divers  persons,  and  as  if  he  desired  it  to 
be  so  understood  by  every  one,  that  he  had  purchased  the  farm  f 01 
his  son  and  had  given  it  to  him,  and  placed  him  in  possession  of  it 
ts  exclusive  owner.  And  in  aocordanoe  with  these  admissions  and 
stetementa  by  tiie  father  were  the  continuous  pretensions  and  oeii> 
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duct  of  the  son,  from  the  time  of  his  taking  possession,  in  the  fall 
of  1864,  to  the  time  of  his  death,  in  1871.  He  was  all  the  while  in 
the  exclusive  possession  and  enjoyment  of  the  farm  as  his  own. 
It  was  assessed  to  him,  and  he  paid  all  the  taxes  on  it»  from  tho 
time  it  was  purchased  down  to  the  time  when  the  father  sought  to 
lecoYor  it  by  virtue  of  the  legal  title  held  by  him.  The  buildings 
on  the  farm  were  insured  by  and  in  the  name  of  the  son  ;  and  in 
obtaining  the  insurance  the  father  made  representations  in  refer- 
ence to  the  ownership  of  the  farm,  which,  when  taken  in  connec- 
tion with  the  other  facts  of  the  case,  would  seem  to  be  quite  con- 
clusive against  him.  He  introduced  his  son  to  the  officers  of  the 
insurance  company  as  an  applicant  for  insurance,  and  in  answer  to 
a  specific  inquiry  as  to  the  ownership  of  the  farm,  he  stated  that 
he  had  purchased  the  farm  for  his  son,  and  that  as  soon  as  some 
preliminary  arrangements  were  made,  he  intended  to  make  him  a 
deed  for  it ;  that  he  had  given  him  the  farm.  The  preliminary 
arrangements  referred  to  were,  doubtless,  the  procuring  the  convey- 
ance of  the  legal  title  from  the  Messrs.  Tyson,  from  whom  the  farm 
was  purchased,  and  with  whom  there  was  some  misunderstanding 
or  controversy  as  to  the  quantity  of  land  to  be  conveyed.  Addi- 
tional insurance  was  subsequently  obtained,  also  upon  the  represen- 
tations of  the  father,  that  his  son  had  made  extensive  alterations 
and  improvements  in  the  dwelling-house,  costing  between  $2,500 
and  $3,000  ;  and  it  was  upon  these  representations  that  the  insur- 
ance officers  acted,  in  receiving  the  applications  signed  by  the  son 
as  owner,  and  issuing  the  policy  to  him  in  his  name.  What  reason 
or  motive  could  have  prompted  the  father  to  make  these  represen- 
tations, if  they  were  not  true?  Indeed,  the  same  question  may  be 
asked  with  reference  to  the  many  other  statements  of  the  same  im- 
port, made  to  other  persons  who  have  testified  distinctly  and 
circumstantially  to  conversations  with  the  father  upon  the  subject. 
It  is  hardly  fair  to  suppose  that  he  intended  at  the  time  to  deceive 
either  the  son  or  the  public  in  regard  to  the  matter.  And  not  only 
was  the  son  placed  in  the  possession  by  the  father,  accompanied  by 
the  declarations  that  the  farm  had  been  purchased  for,  and  was  given 
to  him,  but  the  proof  is  quite  conclusive,  indeed,  not  at  all  contro- 
verted, that  the  son  expended  considerable  sums  of  money  in  build- 
ing and  repairing  buildings  on  the  farm,  and  in  improving  the 
farm  generally.  This  was  all  done  with  the  knowledge  and  appa- 
rent foil  approbation  of  the  father     From  the  oiicamBtances  under 
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which  the  farm  was  purchased,  the  manner  in  which  it  was  held 
and  need  hy  the  son,  and  the  amonnt  of  money  expended  in  im- 
proving it,  in  connection  with  the  representations  of  the  father,  the 
eonclnsion  is  irresistible  that  it  was  the  understanding  from  the  be- 
ginning that  the  farm  was  to  be  conveyed  to  the  son,  so  soon  as  the 
legal  title  was  acquired  by  the  father.  Nor  was  this  unreasonable 
or  at  all  unnatural  The  farm  cost  only  about  $11,500,  and  the 
father  had  but  four  children,  and  was  a  man  of  large  means.  He 
appears  to  have  had  a  special  motive  in  inducing  the  son  to  become 
a  farmer>  and  to  settle  in  the  country,  away  from  misleading  asso- 
ciations of  the  city.  The  latter,  moreover,  was  about  to  be  mar- 
ried, and  it  appears  to  have  been  the  purpose  of  the  father  to  give 
the  son  a  good  start  in  the  world. 

But  it  is  insisted  by  the  appellant  that  the  contract  as  alleged  in 
the  bill  was  purely  a  voluntary  one,  without  consideration,  and 
that  the  subsequent  improvements  placed  on  the  farm  are  not  al- 
leged to  have  been  made  in  pursuance  of  the  agreement,  or  to  have 
been  any  part  of  the  consideration  therefor,  and  that,  consequently, 
the  contract  is  not  shown  to  be  of  a  character  to  be  enforced,  con- 
ceding it  to  be  fully  proved  as  alleged.  In  this,  however,  we  do 
not  agree.  We  think  the  contract  sufficiently  alleged,  and  that  the 
proof  fully  supports  it  as  alleged. 

It  is  true,  it  is  neither  alleged  nor  proved  that  it  was  any  part  of 
the  agreement  or  understanding  that  the  farm  was  to  be  improved 
by  the  son,  as  a  condition  upon  which  he  was  to  receive  a  convey- 
ance of  the  title  from  his  father ;  but  it  is  alleged  and  abundantly 
proved  that  large  expenditures  were  made  in  permanent  improve- 
ments upon  the  land,  with  the  knowledge  of  the  father,  and  which 
were  induced  by  and  made  upon  the  faith  and  in  consideration  of 
the  father's  promise  to  convey  the  land.  This  constitutes  a  good 
equitable  consideration,  which  courts  of  equity  will  protect  and 
enforce.  In  such  cases  the  court  relies  not  so  much  on  the  con- 
tract, which  falls  within  the  Statute  of  Frauds,  as  on  the  acts  done 
under  it  subsequently,  on  the  faith  that  the  promise  will  be  per- 
formed by  the  other  party.  When,  therefore,  a  gift  has  led  to  the 
expenditure  of  money  or  labor  on  the  land  given,  in  making  pe» 
manent  improvements  of  considerable  extent,  the  gift  becomes  irre- 
vocable in  equity,  as  it  would  operate  a  fraud  on  the  donee  to  allow 
the  donor  to  avoid  the  performance  of  his  undertaking.  '^  The 
Statute  of  Frauds  requires  a  contraot  oonoeming  real  estate  to  be 
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in  writing,  bnt  courts  of  equity,  whether  wisely  or  not  it  is  too 
late  now  to  inquire,  haye  stepped  in  and  relaxed  the  rigidily  of  this 
rule,  and  hold  that  a  part  performance  removes  the  bar  of  the 
statute,  on  the  ground  that  it  is  a  fraud  for  the  vendor  to  insist  on 
the  absence  of  a  written  instrument,  when  he  had  permitted  the 
contract  to  be  partly  executed.  And  equity  protecte  a  parol  gift 
of  land,  equally  with  a  parol  agreement  to  sell  it,  if  accompanied 
by  possession,  and  the  donee,  induced  by  the  promise  to  give  it,  has 
made  valuable  improvements  on  the  property/'  Neale  v.  IfeaJss,  9 
WfdL  1 ;  Amer.  note  to  iMter  v.  Ibxcroft,  1  Lead.  Oas..  Eq.  625, 
784.  This  principle  is  fully  and  clearly  maintained  by  this  court, 
as  it  is  in  many  of  the  other  courts  of  the  country.  The  cases 
of  Shepherd  v.  Bevin^  9  GiU,  32,  and  Haines  v.  ffainee,  6  Md. 
435,  fully  illustrate  the  doctrine ;  and  the  cases  of  King  v.  Thomp- 
son and  wifey  9  Pet  204;  Kurtz  v.  Hibner,  55  111.  514;  8.  0.,  8  Am. 
Bep.  665;  and  Freeman  v.  Freeman,  43  N.  Y.  84;  S.  O.9  3  Am.  Bep. 
657,  relied  on  by  the  appellee,  aie  equally  explicit  in  support  of  the 
principle  upon  which  we  decide  this  case.  The  facts  of  the  case 
of  Freeman  v.  Freeman  were  very  analogous  to  those  involved 
here.  In  that  case,  it  was  held  that  the  expenditures  made  upon 
the  land,  on  the  faith  of  the  promise  to  give  the  land,  in  perma- 
nent improvements,  constituted  in  equiiy  a  consideration  for  the 
promise  of  the  plaintiff,  and  that  the  performance  of  the  promise, 
although  by  parol,  could  be  enforced  in  equity,  and  that  an  action 
of  ejectment  would  not  lie,  in  that  State,  against  the  defendants  in 
possession. 
Upon  the  whole,  we  think  the  deoree  of  the  oonrt  below  was 

ri^^t,  and,  therefore,  affirm  it  with  ooafei. 

iMeeree  a^^/rwsesU 
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Hoiuiml,  appellaat^  t.  Hnrai 

4  %mb  ilBlat*  nqnifBd  roidon  of  patent  rights  to  inoeim  %  MrHfloMo  froa 
Iko  ooQBtj  dork,  and  prorldod  that  ererj  written  obligntUnip  the  eonridetn- 
tioa  of  whieh  wm  a  patent  right,  should  contain  the  words  "  given  lor  a 
patent  right,**  and  that  snoh  obligation  shonld  be  sntjeet  to  all  defenses  as  if 
owned  by  the  promisee.  Hdd,  oneonstitational  and  rold  as  an  attempt  to 
ragnlate  and  eontrd  bj  State  legislation  a  matter  of  whIeh  Oongiess  has 
sole  jarisdietlon.    {See  naU,  p.  (17.) 


AOTIOM  of  aasnmpgit  by  Hunt  against  HollidA  and  Ball  upon  a 
promissory  note  given  by  the  latter  to  one  Davison  and 
Miigned  by  him  to  pUuntilL  The  plaintiff  had  judgment  in  the 
eooii  below  and  the  defendants  appealed. 

P0pf&r  dt  Wikon,  for  appellants. 

Basmit  J  Gannett,  for  appeUee. 

BaHOcnsLD^  J.     The  qneetion  is  pneented,  by  the  first  error 
iwgniH!^  whettier  the  act  entitled  '^  An  aot  to  regnlato  the  aale  of 
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patent  rights,  and  to  prevent  frauds  connected  therewith/'  approved 
March  25,  1869,  can  be  sustained  as  a  valid  and  constitutional  en- 
actment 
The  substance  of  its  several  provisions  is  as  follows  : 

The  first  section  makes  it  unlawful  for  any  person  to  sell,  barter, 
or  ofFer  to  sell  or  barter,  in  any  county  in  the  State,  any  patent 
right,  without  first  making  the  affidavit  and  proof  required  by  the 
second  section. 

The  second  section  requires  any  person  desiring  or  intending  to 
barter  or  sell  any  patent  right,  before  offering  to  barter  or  sell  the 
same,  to  submit  to  the  clerk  of  the  Gounty  Oourt  of  the  county  in 
which  he  desires  to  pursue  such  business,  for  his  examination,  the 
letters  patent,  or  a  certified,  copy  thereof,  and  his  authority  to  sell 
or  barter  the  right  so  patented,  and,  at  the  same  time,  make  a  pre- 
scribed affidavit ;  and  if  such  clerk  be  satisfied  that  the  right  so 
intended  to  be  sold  or  bartered  has  not  been  revoked  or  annulled, 
and  that  the  applicant  is  duly  empowered  to  sell  the  same  within 
such  county,  etc.,  the  clerk  shall  record  the  affidavit  and  letters 
patent,  and  give  a  certificate  thereof. 

The  third  section  requires  any  person  to  whom  such  certificate 
may  be  issued  to  exhibit  the  same  on  demand. 

The  fourth  section  provides  that  there  shall  be  written  or 
printed  in  every  promise  or  obligation  in  writing,  the  consideration 
of  which,  in  whole  or  in  part,  shall  be  a  patent  right,  the  words, 
*^  given  for  a  patent  right ;  "  and  all  such  obligations  or  prom- 
ises, if  transferred,  shall  be  subject  to  all  defenses,  as  if  owned  by 
the  original  promisee. 

The  fifth  section  imposes  penalties  for  a  failure  to  comply  with 
the  preceding  sections. 

The  sixth  section  requires  the  payment  of  a  fee  of  13  to  the 
county  clerk,  for  his  services  in  taking  proof. 

The  eighth  clause  of  section  8,  article  1  of  the  Oonstitution  of 
the  United  States,  confers  authority  upon  Congress  **  to  promote 
the  progress  of  science  and  nseful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  to  their  respect- 
ive writings  and  discoveries." 

The  power  thus  conferred  has  been  exercised  by  Congress  since 
the  organization  of  the  government ;  and,  without  undertaking  to 
notice  the  various  provisions  of  the  statutes  of  the  United  States 
relating  to  the  subject,  it  is  sufficient  to  say  these  provisions  fully 
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prescribe  under  what  oiroumstances  and  in  what  manner  patents 
shall  be  issned ;  how  they  may  be  transferred,  and  the  character 
and  extent  of  the  rights  inyested  in  the  patentee  or  his  assignees. 
When  the  patent  is  granted,  the  rights  of  the  patentee  are  com- 
plete. He  has  then  a  property  right  in  it,  which  cannot  eyen  be 
impaiivd  by  a  subsequent  repeal  of  the  law  under  which  it  wiuv 
grai^ted.     MeClurg  v.  Kingshtndy  1  How.  206. 

^*  The  monopoly  granted  to  the  patentee/'  says  Tanbt,  0.  J.,  in 
Oayler  t.  WiUhr,  10  How.  494,  '*  is  for  one  entire  thing;  it  is  the 
exdusiye  right  of  making,  using,  and  Tending  to  others  to  be 
used,  the  improTement  he  has  inyented,  and  for  which  the  patent 
is  granted.  The  monopoly  did  not  exist  at  common  law,  and  the 
right,  therefore,  which  may  be  exercised  under  it  cannot  be  rctgu- 
lated  by  the  rules  of  the  common  law.  It  is  created  by  the  act  of 
Congress,  and  no  rights  can  be  acquired  under  it  unless  authorized 
by  statute,  and  in  the  manner  the  statute  prescribes. '^ 

The  right  to  vend  necessarily  implies  the  power  to  do  so  wherever 
the  jurisdiction  of  the  authority  conferring  the  right  extends.  To 
say  that  a  right  exists,  yet  it  can  only  be  exercised  on  such  tenns 
and  conditions  as  may  be  imposed  by  an  authority  other  than  that 
conferring  the  right,  necessarily  concedes  the  supremacy  of  the 
latter. 

It  was  said  by  Mabshall,  0.  J.,  in  MeCMloeh  v.  Th$  Staie  of 
Maryland,  4  Wheat  426:  **  The  great  principle  is,  the  Constitu- 
tion, and  the  laws  made  in  pursuance  thereof,  are  supreme ;  that 
they  control  the  constitutions  and  laws  of  the  respectiye  States, 
and  cannot  be  controlled  by  them.  From  this,  which  may  be 
almost  termed  an  axiom,  other  propositions  are  deduced  as  corol- 
laries. *  *  *  1st  That  a  power  to  create  implies  a  power  to 
preserve.  2d.  That  a  power  to  destroy,  if  wielded  by  a  different 
hand,  is  hostile  to,  and  incompatible  with,  these  powers  to  create 
and  preserve.  8d.  That  where  this  ^pugnance  exists,  that 
authority  which  is  supreme  muft  control,  not  yield,  to  that  over 
which  it  is  supreme." 

If  this  legislation  can  be  sustained,  upon  the  same  principle 
nothing  can  be  found  to  prevent  the  State  from  entirely  prohibit- 
ing the  sale  of  patent  rights;  and  if  this  may  be  done  here,  it 
may  also  be  done  in  every  other  State  in  the  TTnion,  and  thus  we 
would  have  the  spectacle  of  a  right  granted  under  the  laws  of  iba 
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United  States,  pnrsaantto  an  express  provision  of  the  Oonstitation, 
annihilated  by  the  laws  of  the  several  States. 

It  is  conceded  in  the  argument  that  the  first,  second  and  third 
sections  of  the  act  cannot  be  sustained;  but  it  is  insisted  that  the 
same  objections  do  not  exist  against  the  fourth  section,  for,  it  is 
claimed,  it  is  competent  for  the  legislature  to  require  that  nego- 
tiable instruments  shall  express  upon  their  face  for  what  they  are 
given,  and  to  declare  what  shall  be  the  l^gal  effeot  of  their  assign- 
ment 

A  majoriiy  of  the  court  are  of  opinion  that,  while  it  is  undoubt- 
edly within  the  power  of  the  legislature  to  prescribe  the  form  and 
deolare  the  effeot  of  negotiable  instruments,  this  section  cannot  be 
regarded  as  limited  to  this  object.  It  has  nothing  to  do  with  nego- 
tiable  instruments  in  general,  but  is  exclusively  restricted  to  such 
as  are  given  in  whole  or  in  part,  for  a  patent  right,  and  deprives 
them  of  one  of  the  most  important  attributes  of  negotiability.  It 
is  a  marked  discrimination  against  the  traffic  in  patent  righte, 
which  cannot  fail  to  seriously  prejudice  and  impair  the  rights  of 
patentees  and  their  assignees. 

The  right  to  vend,  guaranteed  by  the  general  government  to  pat- 
entees, is  to  traffic  and  sell  with  the  same  freedom  that  may  be  ex- 
ercised in  regard  to  any  and  all  other  property,  according  to  the 
common  and  usual  course  of  trade  and  business,  and  whatever  tends 
to  prevent  this,  necessarily  tends,  to  that  extent,  to  destroy  the 
right  granted. 

Such  legislation  is  repugnant  to,  and  inconsistent  with,  the 
powers  exercised  by  Ck>ngress  with  regard  to  patent  rights,  and  can* 
not  be  upheld.  MeOuUoeh  v.  Maryland^  9upra  ;  Gibbons  v.  Ogdmt^ 
9  Wheat  1 ;  Brawn  v.  Maryland,  12  id.  419  ;  Sinnot  v.  Davenpari, 
%2  How.  2S7 ;  Ward  v.  Maryland,  12  Wall.  418  ;  Woodruff  v.  Par- 
ham,  8  id.  180. 

A  similar  enactment  of  the  legislature  of  the  State  of  Indiana 
was  held,  by  the  Oirouit  Gourt  of  the  United  States  for  that  dia- 
tricty  unconstitutional.  The  case  was  that  of  Major  J.  Bobinson, 
ox  parte,  and  the  opinion  was  delivered  by  Mr.  Justioe  Davis,  of 
the  Supreme  Court  of  the  United  States.  We  quote  from  the 
opinion  as  published  in  2  Bissell's  Reports,  309.  fie  said  :  ''  The 
property  in  inventions  exists  by  virtue  of  the  law  of  Oongreas,  and 
no  State  has  a  right  to  interfere  with  its  enjoyment^  or  to  annex 
eonditionB  to  the  grant    If  the  patentee  complies  with  the  law  of 
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C*ongre88  on  the  sabjeot,  he  has  a  right  to  go  into  the  open  market^ 
anywhere  within  the  United  States,  and  ^11  his  property.  If  this 
were  not  so,  it  is  easy  to  see  that  a  State  conld  impose  terms  which 
would  resnlt  in  a  prohibition  of  the  sales  of  this  species  of  prop- 
erty within  its  borders,  and  in  this  way  nullify  the  laws  of  GongresSv 
which  regulate  its  transfer,  and  destroy  the  power  conferred  upon 
Congress  by  the  Oonstitution." 

From  the  views  expressed,  it  is  impossible  to  sustain  the  Talidity 
of  either  section  of  this  statute.  There  was  no  error  in  sustaining 
the  demurrer  to  the  pleas. 

The  only  other  error  assigned  relates  f!>  the  exclusion  of  eyidenoe 
offered  by  appellant  The  contract  between  fhe  parties  was  reduced 
to  writing.  The  evidence  offered  was  for  the  purpose  of  proving, 
by  parol,  a  different  contract  from  that  shown  by  the  writing. 
This  was  inadmissible,  and  the  court  properly  excluded  the  evi- 
dence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


KOTB.— See  Helm  ▼.  Virti  NaUanal  Bank  (48  lud.  IdT)*  13  Am.  B«p.  805; 
OroMT  A  Baker  Sewing  MaeMne  Co.  v.  BuOfr  (68  Ind.  454),  21  Am.  Rep.  300; 
FatUnon  v.  ComimomdeaUh  (11  Bash.  811),  21  Am.  B«p.  220. 

In  Htim  Y.  Fint  NcMofuU  Bank,  the  Sapreme  Goart  of  Indiana  held  that  a 
■latate  of  that  State  requiring  written  obligatlonf  fj^ren  for  a  patent  right,  to 
eontain  the  words,  **giTen  for  a  patent  right  "  was  Toid  for  the  same  reasons 
set  forth  tn  the  foregoing  opinion. 

In  Qrover  A  Baker  Sewing  JfooMne  Oa,  v.  Butler  the  same  ooort  held  that  a 
statote,  requiring  foreign  corporations  to  oomplj  with  certain  oondltions,  suoh 
as  appointing  an  attorney,  on  whom  process  ooold  be  served,  etc..  before  trans- 
acting bnslness  in  the  State,  did  not  applj  to  corporations  engaged  In  the  man* 
nftetnre  and  sale  of  articles  covered  by  letters  patent.  This  Is  an  nnwarrant- 
able  extension  of  the  principle  nnderlylng  the  other  cases. 

In  LMeigtion  v.  Van  higem,  9  Johns.  582,  Chancellor  Kent  said :  "  The  power 
granted  to  Congress  goes  no  further  than  to  secure  to  the  author  or  luTentor  a 
right  of  property,  which,  like  erery  other  species  of  property,  must  be  used 
and  enjoyed  within  each  State  according  to  the  laws  of  such  State.  The  power 
of  Congress  is  only  to  ascertain  and  define  the  right  of  property ;  it  does  not 
extend  to  regulating  the  use  of  it.  That  must  be  exduslTely  of  local  cogni- 
mnce.  If  the  author's  book  or  print  contains  matter  Injurious  to  public 
morals  or  peace,  or  if  the  inTentor*s  machine  or  other  production  wiU  hare  a 
pemloloiis  effect  upon  the  public  health  or  safety,  no  doubt  a  comi>etent  au> 
thority  remains  within  the  State  to  restrain  the  use  of  the  patent  right." 

In  the  QroTor  ft  Baker  case  the  law  condemned  was  a  general  law.  and 
aniform  in  its  opemtions;  bealdee  this,  it  did  not  in  any  degree  interfere  with 
the  sale  or  asaignment  of  rii^ts  nnder  letters  patent,  as  did  the  other  eases 
sited,  but  the  interference  if  any*  was  limited  to  the  sale  of  artidee  wanltlni 
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from  the  pateDted  iiiventioo.  ThlsdlsUnotion  Ib  clearly  pointed  out  In  Paftat' 
mm  T.  CommofMMott^  Judge  Pbtob  aaid:  **  There  is  manifest  distinction 
between  the  right  of  property  iu  the  patent,  which  carries  with  it  the  power  on 
the  part  of  the  patentee  to  assign  it,  and  the  right  to  sell  the  property  resoltiug 
from  the  inrention  or  patent.  A  State  has  no  power  to  say,  throng  Its  legis- 
lature, that  the  patentee  shall  not  sell  his  patent,  or  that  its  use  shall  be  com- 
mon to  all  its  dtisens,  for  this  would  be  in  direct  conflict  with  the  law  of 
Congress.  *  *  *  The  discovery  or  Inyentiou  is  made  property  by  reason  of 
the  patent,  and  his  right  of  property  the  patentee  can  dispose  of  under  the  law 
of  Congress,  and  no  State  legislation  can  deprlTe  him  of  this  rlg^t;  but  whea 
the  fruit  of  the  inrention  or  the  artftele  made  by  reason  of  the  application  oC 
the  principle  discoTered  Is  attempted  to  be  sold  or  used  within  the  Jurisdiotioa 
of  the  State,  It  Is  subject  to  its  laws  like  other  property.*' 

In  that  case  the  court  held  that  a  State  statute  prorldlng  for  the  Inspeetioii 
of  illuminating  oils  and  forbidding  the  sale  of  any  that  would  not  stand  apr^ 
scribed  test  applied  as  well  to  patented  oils  as  to  others. 

In  Oranmm  v,  SmUh,  10  Alb.  L.  J.  880,  the  Supreme  Court  of  Michigan  decided 
that  a  statute  of  that  State,  requiring  obligations  giTen  for  patent  rli^ts  to  con- 
tain the  words,  **  given  for  a  patent  right,'*  and  malring  them  sub|oet  to  defenses 
In  the  hands  of  Innocent  hi^en,  the  same  as  in  the  hands  of  the  original 
payee,  was  an  unconstitutional  interference  with  the  prerogative  of  Congress 
and  void.  The  gist  of  the  Judgment  Is  contained  in  the  following  extract  from 
the  opinion :  **  The  subject  of  granting  patents  and  regulating  the  rlghta  of 
patentees  has  been  placed  hj  the  Constitution  of  the  United  States  In  the  con- 
trol of  Congress.  It  is  for  that  body  slone  to  determine  to  whom  and  on  what 
conditions  they  shall  be  granted,  and  how  the  patented  privileges  are  to  bo 
transferred  or  disposed  of.  Where  any  rl|^t  or  privilege  Is  subject  to  the  reg- 
ulation  of  Congress,  It  is  not  competent  for  State  laws  to  Impose  condition* 
which  sliall  interfere  with  the  rights  or  diminish  tlieir  value.  In  those  oases 
iHiere  the  congressional  power  Is  lawfully  exercised  It  Is  supreme.  In  the 
absence  of  any  policy  to  the  contrary,  the  transfer  of  such  rights  may  follow,  as 
It  usually  does,  the  State  rule  applicable  to  similar  property  as  to  sales  or  Inher- 
itances. But  any  attempt  to  discriminate  against  It  is  a  direct  invasion  of  tha 
■nthority  of  the  United  States,  and  is  invalid." 

In  E»  parte  Bodinsofi,  2  BIss.  800,  astatute  of  Indiana  similar  to  the  first pio* 
Tislon  of  that  of  Illinois  was  held  void  hj  the  Qroult  Court  of  the  United 
States,  on  substantially  the  same  ground.  The  opinion  was  delivered  1^  Mr. 
Justice  Dayib,  of  the  Supreme  Court,  and  was  a  mere  summaiy  of  the  **  con- 
clusions '*  which  he  had  reached.  He  said  :  **The  property  In  Inventions  exists 
by  virtue  of  the  law  of  Congress,  and  no  State  has  a  right  to  Interfere  with  Its 
enjoyment,  or  to  annex  conditions  to  the  grant.  If  the  patentee  compiles  with 
the  law  of  Congress  on  the  subject,  he  has  a  right  to  go  Into  the  open  market, 
anywhere  within  the  United  States,  and  sell  his  property.  If  this  were  not  so. 
It  Is  easy  to  see  that  a  State  could  Impose  terms  which  would  result  in  a  prohi- 
bition of  the  sales  of  this  species  of  property  within  its  boarders,  and  In  this 
way  nullify  the  laws  of  Congress,  which  regulate  Its  transfer,  and  destroy  the 
power  conferred  upon  Congress  by  the  Constitution.** 

A  statute  of  Ohio,  similar  to  that  of  Michigan,  was  held  void  hj  the  United 
States  Circuit  Court  for  the  Southern  District  of  Ohio,  Mr.  Justice  SwAvm,  ol 
the  Supreme  Court,  presiding,  in  WooUn  v.  BonJIcer,  6  Am.  Law  Bee.  ML 
Upon  the  trial  of  the  action  before  a  Jury,  Judge  Swing  held  the  law  unconsti- 
tutional. A  verdict  was  rendered  in  ftivor  of  the  plalntllf,  and  a  motion  for  m 
trial  was  heaid  by  Mr.  Juitloe  Swatmb.   The  opinion  is  as  follows  i 
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8wATra»  J.  **  The  pUintlff  bron^t  bis  aotlon  upon  a  promlMory  note  of  $600, 
•ontelnlng  the  wotd^  *  Riven  for  a  patent  righl'  The  defendant  set  up  fail- 
Qie  of  oonaideration,  for  that  the  patent  right  was  Toid  for  want  of  norelty, 
sud  of  no  Talne,  relying  apon  the  tiatate  of  Ohio,  passed  May  4, 1800,  S  00,  C> 
L.  06,  which  provides  that  *  any  note  the  oonslderation  for  whioh  shall  consist 
In  whole  or  in  part  of  the  right  to  make,  ase  or  Tend,  any  patent  inrentlon  or 
inreutlons  claimed  to  be  patented,  shall  have  the  words  '  given  for  a  patent 
right '  prominently  and  legibly  written  or  printed  on  the  face  of  such  note 
above  the  signatnre,  and  such  note  or  inatmment  In  the  hands  of  any  purchaser 
or  holder  shall  be  sabjeot  to  the  same  defenses  as  in  the  hands  of  the  original 
owner  or  holder.' 

**  Tha  reply  seu  up  that  the  plaintllTs  intestate  purchased  said  note  for  value, 
without  notice,  before  maturi^. 

**  Upon  a  trial  to  a  Jury,  the  defendant  oflbred  evidence  to  show  that  when 
the  note  fell  due,  and  demand  was  made,  he  oflbred  to  return  the  patent  rii^t 
and  cancel  the  obligation.  The  court  refused  to  admit  the  evidence,  and  de- 
fendant's counsel  excepted.  An  exception  was  also  taken  to  the  refusal  of  the 
court  to  admit  evidence  that  the  patent  was  void  for  want  of  novelty,  and  of 
no  value,  and  also  to  the  charge  of  the  court,  because  the  Juxy  were  not  in- 
structed that  the  defendant  was  entitled  to  the  same  defenses  against  th$ 
plidntifl;  althou^  an  innocent  purchaser  for  value  before  maturity,  as  he 
would  have  against  the  original  payee. 

**  These  exeeptlons  ralae  the  qneation  of  the  constitutionality  of  the  statute  of 
Ohio  above  quoted,  and  how  much  soever  it  may  be  disagreeable  to  this  court 
to  pronounce  upon  the  unconstitutionality  of  a  State  statute  before  the 
Supreme  Court  of  that  State  has  done  so,  the  merits  of  this  case  require  such 
duty  of  us,  and  we  cannot  shrink  from  it. 

*^A  conatmetion  has  been  given  to  the  statute  in  one  of  Its  l>earings  by  tha 
Supreme  Court  of  Ohio  in  the  State  v.  Pedle,  25  Ohio  St.  20,  in  whioh  the  court 
i^y:  *Tooonatmethe  phrases  ^  patent  right,  patented  invention,  and  inven- 
tions olidmed  to  be  patented '  as  used  in  the  act  to  mean  machines  manufac- 
tured under  letters  patent  by  the  patentee  or  his  assigns,  would  give  to  them 
not  only  an  unusual,  forced  and  unnatural  import,  but  would  seriously  inter- 
fere with  and  injure  the  manufacturing  interests  and  commercial  prosperity  of 
the  State,  which  cannot  be  presumed  to  have  l>een  intended  by  the  General 
Assembly  in  the  passage  of  the  Act.* 

'*  That  the  Constitution  of  the  United  States  has  conferred  upon  the  Congress 
the  power  *To  promote  the  progrsss  of  science  and  the  useful  arts,  by  secur* 
faig,  for  limited  time,  to  authors  and  Inventors  the  exelualve  right  to  their  re- 
speotlve  writings  and  disco veriea  *  by  I  0,  art.  1,  is  no  more  certain  than  that 
such  power  has  been  exercised  by  the  enactment  of  patent  laws,  and  that  no 
State  can  limit,  control,  or  even  exercise  the  power.  Congress  has  not  only 
rsgolated  the  manner  in  which  a  patent  may  be  obtained,  but  it  has  prescribed 
the  manner  in  which  such  right  may  be  sold  and  conv^ed,  and  has  imposed 
tlie  penalties  for  the  infringement  thereof.  The  national  government  has, 
therefore,  made  a  patent  right  proper^.  The  patentee  has  paid  the  govern- 
ment for  the  monopoly,  and  it  is  bound  to  protect  him  and  his  assignee  In  the 
ase  and  enjoyment  of  it.  Any  Interference  whatever  by  any  State,  that  will 
mipair  the  right  to  make,  use,  or  vend  any  patented  article,  or  the  right  to 
assign  the  patent  or  any  part  of  It,  Is  forbidden  by  the  highest  oiganic  law. 
The  statute  in  queetion  is  su^  an  interference*  and  is  unconstitutional. 

**  We  are  san^orted  In  this  opinion  by  evecy  court  that  has  had  occasion  to 
pasa  directly  upon  the  question. 
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**  DAVia,  J.,  In  re  Robkh9on^  reported  In  2  Bill.  809,  pronoanoed  the  Indlmoa 
law,  •imllar  in  terms  to  the  Ohio  law,  olearlj  nnoonstitutional. 

*'  The  Supreme  Coart  of  Indiana,  in  Heim  r.Fiml  National  Baink^  48  Ind.  UB^ 
held  that  as  the  Federal  goyerumeiit  has  ooutiuaoosly,  from  the  adoption  of 
the  Constitution  down  to  the  present  time,  legislated  on  the  subject  of  i>atents, 
and  as,  from  the  nature  and  subject  of  the  power,  it  cannot  oonrenlentlir  be 
exercised  by  the  State,  It  must  necessarily  be  exercised  by  the  national  Korem- 
meut  exclusively,  and  adds :  *■  We  are  of  the  opinion  that  the  legislature  of 
Indiana  possessed  no  power  to  pass  the  statute  under  consideration,  and  It 
must,  therefore,  be  bdd  unconstitutional  and  Told.' 

*'And  so  In  Senih  ▼.  Jferefconte*  National  Bonfc,  84Ind.880,  It  wm  held  that  a 
maker  of  a  promissory  note  in  the  hands  of  an  innocent  purchaser  for  value 
before  due,  could  not  be  heard  to  plead  fraud,  or  failure  of  consideration, 
although  'given  for  a  patent  right  *  was  in  the  body  of  the  note,  and  that  these 
words  did  not  put  the  purchaser  on  his  guard,  or  convey  any  notice  whatever, 
being  equivalent  to  *  value  received.*  And  jio  In  HatcaU  v.  WhUmore^  10  Mo. 
1€8;  Smlih  v.  Hiaooek,  U  Me. 

**  There  Is  no  error  In  rejecting  the  evidence  otlbred,  nor  in  refoslng  to  ohafge 
tlia  Jury  as  requested.  The  decision  of  the  court  below  is  snstalned,  and 
lodgment  may  be  entered  on  the  verdict.  Leave  to  Imve  the  eanae  estttflad  to 
the  Sopteme  Ooort  refused."—  Bap. 


Happbl,  appellant,  t.  Brbthaitbb. 

mm.w.) 

8UUwte^  impeachment  of,  fty  e&neeni  of  pwrttu. 

The  eoart  will  not  act  upon  the  admission  of  parties  that  a  statute  haa  aol 
been  passed  in  the  manner  required  by  the  Constitution.  Soflh  faet  mnst 
be  shown  either  by  the  printed  Journals  or  the  oartlflcate  of  the  seeretaiy  of 
Stata 

ACTION  by  Brethaaer  against  Happel,  before  a  jostioe  of  the 
peace.  The  demand  indorsed  on  the  justioe's  snmmons  was 
$200.  It  was  contended  that  the  jnstioe  had  not  jnrisdiotion  to 
that  amount,  and  that  the  act  attempting  to  oonfer  it  upon  him 
▼oid. 


Adolph  Mosest  for  appellant. 

if.  W.  Bobinmm,  for  appellee. 

Trobhtojt,  J.    The  partiee  in  this  oaae  itipnlatad  that  the  ''  not 
to  inoreaee  the  jnriadiction  of  jnstioee  of  the  peace  and  poHoe 
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magistrates  "  (Sess.  Laws  1871-2,  p.  548),  and  in  force  July  1,1871, 
had  not  been  passed  in  conformity  with  the  requirements  of  the 
Oonstitation.  No  other  proof  was  submitted,  as  to  the  admitted 
(set 

The  court  cannot  act  upon  such  evidence,  in  determining  tb*i 
oonstitationality  of  a  law.  If  snoh  a  rule  was  adopted,  the  entf  a 
statute  might  be  abrogated  by  agreement. 

We  must  take  the  law  as  we  find  it  written  in  the  statute.  If 
the  Oonstitution  has  not  been  complied  with  in  its  passage,  this 
fact  must  be  shown  either  by  the  printed  journals,  or  the  certifi- 
cate of  the  secretary  of  State,  the  custodian  of  legislatiTe  proceed- 
ings. In  no  other  mode  can  we  be  properly  advised.  The  mode 
adopted  in  this  case  would  be  unsafe  and  ruinous  to  the  stability 
of  the  statutes. 

The  judgment  is  aflSrmed. 

JudgmeitU  affirmed. 


TowK  ov  Lajlb  Vixw  t.  Boss  Hill  Obmrbbt  Ooxpavt. 

nODLliU 
(kmaUMUmtU  Um-^potim  penatr^  UmiiaUan  of^huHal  ptae$» 

Vh%  eharter  of  a  eemetory  oompanj  anthoriied  it  to  aoqoire  aad  use  land  not 
eseeeding  five  hundred  aoreB  for  burial  pnrpoMii.  After  it  had  aoqnired  the 
land  and  spent  money  in  preparing  and  adorning  the  fame,  a  statute  was 
{Mflsed  forbidding  the  company  to  nse  any  of  its  lands  for  burial  pnrposes  out- 
side of  its  then  indosore,  which  was  less  than  fire  hundred  aeres.  BM,  that 
m  it  did  not  appear  that  any  nnisanee  existed  or  was  liable  to  arise,  the  stat- 
ute was  not  a  valid  exercise  of  the  '*  police  power/'  and  was  unconstitutionaL 
C.  J.,  Bhbldon  and  Graio,  iJ.,  dissenting. 


B 


ILL  for  an  injunction.    The  opinion  states  the  case. 


b,  Dupee  J  Bvairts,  B^obmUh^  Afi§r  (md  KdlMy  and  Ami* 
imI  W.  FuU^Tf  for  appellant. 


TrwmbMt  Anihonfy  Ohu/rth  and  IVwrnbrnn^  Barber  A  Lmihmmr^ 
tad  Vam  H.  HigginHy  for  appellee. 

Scott,  J.  Thia  bill  was  filed  by  the  town  of  Lake  View  to  restrain 
the  cemetery  company  from  using  certain  lands  owned  by  it  since 
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I860,  for  the  burial  of  the  dead,  in  violation  of  the  act  of  Maroh  39, 
1869.  Appellee  was  created  a  corporation  by  the  act  of  the  11th  of 
Febniary,  1859,  with  power  to  acquire,  hold  and  use  lands^  not  ex- 
ceeding five  hundred  acres,  in  the  town  of  Lake  View,  for  cemeteiy 
purpose  6.  The  company  was  authorised  by  its  charter  to  lay  off 
and  plat  its  grounds,  to  erect  all  necessary  buildings,  and  to  do  all 
other  acts  that  might  be  necessary  to  prepare  them  for  the  purposes 
intended.  Its  organization  was  completed  and  a  part  of  tiie  lands 
purchased  were  inclosed  and  platted,  and  large  sums  of  money  have 
been  expended  in  beautifying  and  preparing  the  grounds.  The 
lands  are  situated  near  the  lake  shore,  about  seTen  miles  north  of 
the  court-house  in  the  dty  of  Ohicago,  and  three  or  four 
north  of  the  northern  limits  of  the  city.  The  town  of  Lake 
contains  about  8,400  acres  of  land  and  1,600  inhabitants,  but  there 
are  few  dwellings  near  the  cemetery. 

In  1867  the  corporate  authorities  of  the  town  of  Lake  View 
passed  an  ordinance  fixing  the  boundaries  of  the  Rose  Hill  Oeme- 
tery^  and  its  provisions  were  re-enacted  by  the  act  of  the  legislature, 
approved  the  29th  of  March,  1869.  The  lands,  which  are  the  sub^ 
ject  of  this  litigation,  are  situated  outride  of  the  limits,  as  fixed  by 
the  ordinance  of  the  town  and  the  act  of  the  general  assembly,  and 
it  is  made  unlawful  for  the  company  to  use  them  for  cemetery  pur- 
poses, as  by  its  charter  previously  granted  it  was  authoriied  to  do. 

The  validity  of  the  legislation  restricting  the  cemetery  company 
from  enlarging  its  grounds  is  the  principal  question  in  the  case. 
While  appellee  claims  its  charter  is  in  the  nature  of  a  contract  that 
the  State  cannot  rescind  or  impair,  it  is  conceded  the  State  has  the 
power  to  control  the  use  of  its  lands  for  burial  purposes,  so  that 
its  use  may  not  injuriously  affect  the  health  of  the  community, 
but  the  right  to  prohibit  the  company  altogether  from  its  use  for 
the  objects  derignated  in  the  charter  is  denied. 

Oh  the  part  of  appellant,  it  is  not  denied  the  charter  of  appellee 
is  a  contract  on  the  part  of  the  State  that  the  company  may  exer- 
oise  the  poweris  and  privileges  enumerated  in  the  act  of  the  general 
assembly,  but  it  is  insisted  it  must  be  understood  to  have  been  made 
with  reference  to  the  posrible  exercise  of  the  rightful  authority  of 
the  government,  and  that  the  i>rohibition  contained  in  the  act  is  a 
proper  exercise  of  the  police  power  of  the  State,  tiie  legislature 
being  the  sole  judge  of  the  exigency  when  this  ppwer  shall  be  em- 
(doyed. 


.  < 
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The  deoisioii  tams  upon  the  single  qnestioni  whether  the  restrio- 
tion  imposed  upon  the  company,  as  to  the  use  of  its  land,  as  aa- 
tfaorixed  by  its  charter,  is  a  proper  exercise  of  the  police  powei  of 
the  State. 

Without  reference  to  the  definitions  giren  by  law-writers  and 
conrts,  of  what  is  termed  the  police  power  of  the  State,  in  its  more 
oomprehensiye  sense,  in  its  applications  to  the  Tarious  relations  ol 
oommnnities,  when  applied  to  matters  like  the  subject  of  this  liti- 
gation, it  may  be  assumed  that  it  is  a  power  co-extensiTe  with  self- 
protection,  and  is  not  inaptly  termed  the  ''  law  of  oyerruling  neces- 
sity.'' It  may  be  said  to  be  that  inherent  and  plenary  power  in 
the  State  which  enables  it  to  prohibit  all  things  hurtful  to  the  com- 
fort, nlbtj  and  welfare  of  society.  It  may  be  exercised  to  control 
the  use  of  property  of  corporations  as  well  as  of  priyate  persons. 
In  thifl  regard  there  can  be  no  distinction  that  can  be  justly  taken. 
So  far  as  franchises  of  a  corporation  tkve  publici  juris^  it  has  always 
been  held  that  the  State  may  properly  legislate  touching  them.  Such 
legislation  is  not  prohibited  by  that  clause  of  the  OouBtitution  of 
the  United  States  which  forbids  the  passage  of  laws  impairing  the 
obligation  of  contracts,  nor  does  it  depriye  such  corporations  of  any 
of  the  substantial  benefits  intended  to  be  conferred  by  the  acts  of 
mcorporation.  The  O.  d  0.  U.  R.  B.  Go.  y.  LacmU,  13  III.  648  ; 
Tkarpe  y.  Butland  d  Burlington  B.  B.,  27  Vt  140. 

Mr.  Oooley,  in  his  work  on  Constitutional  Limitations,  states  the 
doctrine  thus  broadly:  '*  All  contracts  and  all  rights,  it  is  held,  are 
•abject  to  this  power,  and  regulations  which  a£Fect  them  may  not 
only  be  established  by  the  State^  but  must  also  be  subject  to  changes, 
frotai  time  to  time,  with  reference  to  the  well-being  of  the  com- 
munity, as  circumstances  change,  or  as  experience  demonstrates 
the  necessity.''    Oooley  on  Limitations,  67. 

As  a  general  proposition,  it  may  be  stated,  it  is  the  proyinoe  of 
the  law-making  power  to  determine  when  the  exigency  exists,  call* 
ing  into  exercise  this  power.  What  are  the  subjects  of  its  exercise 
is  olearly  a  judicial  question.  There  must  necessarily  be  oonstitu^ 
tioDAl  limitations  upon  this  power.  It  is  essential  that  such  regu- 
lations must  haye  reference  to  the  comfort,  safety  or  welfare  of 
society,  and,  when  applied  to  corporations,  they  must  not  be  in 
oonflict  with  any  of  the  proyisions  of  the  charter.  It  is  not  law* 
tnl,  under  the  pretense  of  police  regulations,  to  take  from  a  cor« 
poration  any  of  the  essential  rights  and  priyileges  conferred  by  itn 
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oharter.  Potter's  Dwarris  on  Statutes,  458;  Cooley  on  Oonsi. 
Lim.  677.  The  right  to  control  is  essentially  different,  and  rests 
on  a  different  principle  from  the  power  to  repeal,  alter  or  amend 
charters  of  private  corporations. 

Burial  places  are  indispensable.  OonTenient  to  the  city  of  the 
living,  a  depository  of  the  dead  mnst  be  established  and  maintained. 
It  concerns  the  public  health,  and  if  such  places  were  not  pre- 
pared by  private  enterprise,  it  would  be  the  duty  of  the  State  to 
act  in  the  premises.  Among  the  most  beneficent  acts  of  govern- 
ment is  that  legislation  which  fosters  such  enterprises,  and  clothes 
an  aggregate  number  of  citissens  with  power  to  adorn  and  beautify 
grounds  that  shall  receive  the  remains  of  our  dead.  The  senti- 
ments  of  our  better  natures,  and  the  civilization  of  the  age,  demand 
that  these  sacred  places  shall  be  made  attractive  and  beautiful  by 
the  employment  of  the  highest  skill  in  landscape  culture,  the  ereo- 
tion  of  costly  monumental  structures  and  architectural  adomings 
of  elaborate  design  and  workmanshi]j(.  It  is  a  part  of  the  common 
history  of  the  country,  that,  in  the  vicinity  of  large  citiee,  where 
wealth  and  refinement  abound,  they  are  so  arranged.  They 
attract  hither,  as  to  pleasant  places,  lovers  of  the  beautiful  in 
nature,  as  to  groves  and  parks  that  have  been  adorned  by  the 
lavish  expenditure  of  money,  and  the  works  of  those  most  skilled 
in  that  department  of  labor.  Such  a  place  is  very  far  from  being 
a  nuisance  per  m,  and  the  subject  of  absolute  prohibition  by  legis- 
lative action.     The  Town  of  Lake  View  v.  Letg  eiaL,UJliL  81. 

There  is  nothing  in  nature  but  may  be  the  instrument  of  mis- 
chief, and  the  burial  of  the  dead  may  be  so  done  as  to  be  most 
injurious  in  its  consequences  to  the  people  in  the  vicinage.  But 
that  is  not  the  question  in  the  case  at  bar.  By  this  act  of  the 
general  assembly,  it  was  intended  to  prohibit,  absolutely,  the  use 
of  the  grounds  by  the  company  for  burial  purposes.  The  sot  of 
granting  the  charter  was  itself  a  legislative  construction  that  a 
cemetery  is  not  necessarily  a  nuisance,  if  the  grounds  are  well 
selected,  and  interments  made  with  proper  care.  That  it  might 
become  so,  through  misconduct,  no  one  doubts.  The  general 
assembly  has  the  right  to  pass  laws  to  regulate  interments  to  pre- 
vent injury  to  the  health  of  the  community,  and  notwithstand- 
ing the  company,  in  this  instance,  is  exercising  franchises  conferred 
by  the  Stated  it  is  within  legislative  control  in  this  regard. 

There  are  now  eight  cemeteries  within  the  limits  of  the  town  ol 
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Lftke  View.  The  establishing  of  new  ones  may  be  the  subjeot  of 
prohibition,  as  is  sought  to  be  done  by  this  act  of  the  legislatoie. 
That  qnestion  is  not  inTolred  directly  in  the  decision  of  this 


The  eyidenoe  does  not  show  there  were  any  cemeteries  within 
the  limits  of  the  town  at  tiie  date  of  the  company's  charter,  and 
when  it  was  organiaed.  The  power  to  establish  and  maintain  a 
limited  number  of  cemeteries  in  a  giyen  territory  is  a  vety  diiler^ 
ent  qnestion  from  the  right  to  establish  an  unprecedented  number, 
that  would  coTer  the  whole  face  of  the  countrjr  with  burial  places. 
The  prohibition  of  the  latter  may  be  within  the  rightful  exercise 
of  the  police  power,  and  the  other  not.  The  one  is  an  absolute 
necessity,  and  the  other  might  impose  unreasonable  burdens  on  a 
single  community. 

In  the  case  at  bar,  by  the  provisions  of  its  charter,  the  company 
was  authorised  to  buy  and  hold  land  not  exceeding  a  certain  quantity 
and  to  use  it  for  cemetery  purposes.  This  it  can  rightfully  do,  and 
while  the  State  has  the  unquestionable  power  to  regulate  the  man- 
ner of  its  use,  so  far  as  it  may  injuriously  affect  others,  it  cannot, 
under  the  pretense  of  making  police  regulations,  repeal  its  charter 
and  rcToke  its  franchises,  or  depriye  the  company  of  any  of  the 
essential  rights  conferred  by  its  charter. 

The  act  of  the  legislature  does  not  profess  to  correct  any  abuses 
in  the  uae  of  the  property,  but  is  an  arbitrary  prohibition  of  its  use 
in  accordance  with  the  prOTisions  of  a  charter  preyiously  granted. 
Upon  what  principle  can  such  a  law  be  maintained,  or  what  '^  over- 
nding  necessity '^  was  there  for  its  enactment  ?  There  is  no  pre- 
tense tiie  cemetery,  as  constructed,  is  a  nuisance,  nor  is  there  any 
charge  that  the  health  or  comfort  of  the  people  in  the  vicinity  has 
been  or  will  be  affected  in  the  near  or  even  in  the  distant  future. 
If  it  can  be  maintained  at  all,  it  must  be  by  some  absolute  powei 
by  which  the  general  assembly,  it  being  the  sole  judge  of  the  ex- 
tent of  its  powers,  may  declare  what  shall  and  what  shall  not  be, 
independently  of  all  constitutional  restrictions.  Reference  is  made 
(o  the  reserved  power  of  the  State  denominated  ''police  power,''  as 
affording  the  requisite  authority.  It  has  been  said  the  source  of 
this  extraordinary  power  may  be  readily  recognized  as  flowing  from 
the  people  in  their  organized  capacity,  inalienable  in  its  character, 
but  that  it  is  difficult  to  define  its  boundaries  or  limit  its  opera- 
tions.    We  are  unwilling,  however,  to  concede  the  existence  of  an 
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indefinable  power,  snperior  to  the  Oonstitntion,  that  may  be  invoked 
whenever  the  legislature  may  deem  the  public  exigency  may  require 
it,  by  which  a  party  may  be  capriciously  deprived  of  his  property 
or  its  use  without  compensation,  whether  such  property  consists  of 
franchises  or  tangible  forms  of  property.  The  Constitution  ex- 
pressly provides  the  right  of  property  shall  remain  inviolate,  and, 
upon  all  enumerated  subjects,  it  must  constitute  a  limitation  on  the 
exercise  of  all  power,  no  matter  what  its  nature  may  be,  nor  whence 
its  origin.  If  such  was  not  the  case,  there  could  be  no  constitu- 
tional security  for  private  rights,  and  the  citizen  would  hold  his 
property,  corporeal  and  incorporeal,  by  a  most  uncertain  tenure. 

In  this  instance,  if  the  general  assembly  can  rightf  uUy  prohibit 
the  company  from  using  its  lands  previously  purchased  which  lie 
outside  of  the  present  inclosure,  for  cemetery  purposes,  as  author- 
ised  by  its  charter,  upon  the  same  principle  it  could  prohibit  the 
use  of  the  now  unoccupied  portion  of  the  inclosure,  and  as  the 
property  is  valueless  to  it  for  any  other  purpose,  and  as  the  company 
could  not  lawfully  use  it,  in  any  event,  for  other  than  burial  pur- 
poses, it  would  amount  to  a  deprivation  of  its  use,  and  almost  a 
total  destruction  of  its  value.  The  franchises  conferred  by  the  act 
of  incorporation  would  be  rendered  valueless,  unless  they  could  be 
employed  in  the  use  of  the  lands  previously  purchased,  and  the  cap- 
ital invested  in  them  would  be  imperiled,  if  not  wholly  lost 

It  is  not  denied  that  the  lands  of  this  company  are  well  selected, 
and  are  situated  at  a  proper  distance  from  the  populous  part  of  the 
city,  in  a  sparsely-settled  community,  there  being  but  few  dwellings 
in  the  immediate  vicinity.  If  these  lands  cannot  be  used,  a  very 
grave  question  would  arise  —  where  could  the  city  find  a  burial 
place  for  its  dead  ?  The  same  power  that  prohibits  the  use  of  these 
grounds  would  extend  to  all  places  within  the  jurisdiction  of  the 
State.  We  cannot  assent  to  the  proposition  that  the  general  assem- 
bly possesses  any  such  power. 

Under  the  power  to  regulate,  the  State  cannot  deprive  the  citizen 
of  the  lawful  use  of  his  property,  if  it  does  not  injuriously  a£Feut  or 
endanger  others.  Among  the  beneficent  provisions  of  Magna 
Gharta  is  the  protection  guaranteed  the  subject  in  the  free  enjoy- 
ment of  his  life,  liberty  and  property,  except  as  the  same  might  be  de- 
clared forfeited  by  the  judgment  of  his  peers  or  the  law  of  the  land. 
This  cardinal  principle  has  been  embodied  in  the  Constitutions  of 
all  the  American  States,  and  by  a  recent  amendment,  it  is  now 
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incorporated  in  the  Federal  Constitatioii.  In  view  of  this  conati- 
tational  gaaranty,  it  cannot  be  said  that  every  legislative  enact* 
ment  that  afFects  the  interest  of  the  citizen  is  necessarily  the 
''law  of  the  land.''  Such  a  oonstraction  would  render  nugatory 
eveiy  constitational  provision  intended  for  the  protection  of  private 
property. 

If  a  person  is  to  be  deprived  of  his  private  property,  it  must  be 
by  the  exercise  of  the  right  of  eminent  domain,  and  in  all  such 
oases  just  compensation  must  be  made. 

We  are  of  opinion  this  act,  so  far  as  it  limits  the  boundaries  of 
fiote  Hill  Oemetery  in  the  use  of  lands  previously  owned,  not 
exceeding  500  acres,  for  the  purposes  named  in  the  charter,  is 
a&  unconstitutional  exercise  of  power,  and  cannot  be  maintained. 

The  bill  was  properly  dismissed,  and  the  decree  must  be  affirmed. 

DMr$e  affirmed. 

BBMLDOVp  J.,  delivered  a  dissenting  opinion,  with  which  Bbbbbi, 
(L  J.9  and  Obaio,  J.,  concurred. 


BOCMW  V.  WlLLAEIK 

(iora.suk> 

WImtb  a  dseiee  of  the  tilsl  eonrt  Is  reversed  on  sfypeel  and  the  oanse  ve- 
i—aded  with  dixeetkni  to  dismiss  the  bill,  the  oftose  Is  flnallj  disposed  ol, 
sad  it  esnnoi,  thereafter,  be  removed  into  the  Glreiilt  Ooart  of  the  United 
States.    (Bm  naU,p.  79.) 

APPEAL  from  a  decree  refusing  a  motion  to  transfer  a  cause  to 
the  Oirouit  Oonrt  of  the  XTnited  States. 
Writ  of  error  to  the  Superior  Oonrt  of  Oook  county. 

Isham  d  Lincoln,  for  plaintiff  in  error. 

Ooudjf  A  Ohandhr,  for  defendants  in  error. 


Waxkbb,  J.  This  case  was  before  this  court  at  the  September 
term,  1870,  and  is  reported  in  56  HL  168.  The  facts  relating  to 
the  dlainis  of  the  parties  are  contained  in  the  opinion  there  re* 
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ported,  to  which  reference  is  made.  The  decree  of  the  court  below 
was  then  reyersed,  and  the  cauae  remanded  with  directions  to 
dismiss  complainant's  bill. 

When  the  case  was  re-docketed  in  the  Superior  Ooort,  where  it 
had  been  tried,  and  from  which  the  appeal  had  been  proeecnted, 
complainant  filed  a  petition,  under  the  acts  of  OongreBB,  to  hare  the 
cause  tranaferred  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  but  the  eourt  refused  the  motion  and 
dismissed  the  biH  To  reverse  that  deoree,  complainant  prosecutes 
error.  The  grounds  of  reversal  uiged  are,  that  the  court  below 
should  have  granted  the  petition,  and  transferred  the  cause,  and 
that  the  bill  should  not  have  been  dismissed. 

XTnder  the  first  assignment  of  errors,  it  is  contended  that  the 
case  comes  within  the  law  of  Congress,  as  the  order  of  dismissal 
had  not  been  entered.  The  proceeding  seems  to  be  based  on  the 
act  of  the  2d  of  March,  1867.  (Sess.  Laws,  p.  196.)  It  jirovides 
that,  where  a  suit  is  pending  in  a  State  court,  in  which  there  is  a 
controTersy  between  a  citizen  of  the  State  in  which  the  suit  is 
brought,  and  a  citizen  of  another  State,  and  the  matter  in  dispute 
exceeds  $500,  ezclusire  of  costs,  the  non-resident  citizen  may  file 
the  required  petition,  with  the  proper  affidavit,  and  offer  good  and 
sufficient  security  for  the  prosecution  of  the  suit,  etc.,  at  any  time 
before  the  final  hearing  or  trial  of  the  suit,  and  have  it  transferred 
to  the  next  term  of  the  Circuit  Court  of  the  United  States,  and  the 
State  court  is  prohibited  from  proceeding  further  with  the  case. 
Was  this  suit  pending,  and  had  there  been  no  final  hearing  or 
trial  when  the  application  was  made,  within  the  meaning  of  the 
law? 

In  numerous  cases,  it  has  been  held,  in  this  State,  that,  where  a 
case  has  been  tried  in  this  court,  and  remanded  with  specific  direc- 
tions to  dismiss  the  bill,  or  to  do  some  other  act,  the  court  below 
has  no  power  to  do  any  thing  but  carry  out  the  specific  directions. 
Chichering  v.  Failes,  29  Dl.  294 ;  Winchester  v.  Orosvenor/  48  id. 
515  ;  ffottowbush  v.  McConnel,  12  id.  208.  The  statute  (B.  S.  1846, 
p.  420)  empowers  this  court  to  give  final  judgment  and  issue  exe- 
cution, or  remand  the  cause  that  execution  may  issue,  or  that  other 
proceedings  may  be  had  thereon.  Had  we,  in  the  case,  when  it 
was  before  us,  rendered  a  final  deoree  dismissing  the  bill,  no  one 
would  have  claimed  that  the  suit  was  pending  thereafter,  or  that 
then  had  not  been  a  final  hearing  or  trial.    And  why  f   Because 
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thU  court  had  considered  the  evidence  as  applied  to  the  pleadings, 
and  had  f nllj  determined  the  rights  of  the  parties  as  presented  by 
the  case.  And  in  what  does  the  decree  rendered  in  this  court 
differ  from  a  decree  of  dismissal  ?  We,  after  fully  considering  the 
pleadings  and  eyidence,  decided  that  the  complainant  had  not 
shown  a  right  to  the  relief  sought,  and  that  the  court  below  erred 
in  not  dismissing  the  bill,  and  then  reversed  the  decree,  and  re- 
manded the  cause  for  further  proceedings  in  conformity  with  the 
opinion.  Under  such  specific  directions,  the  court  below  could 
only  act  in  conformity  with  the  opinion,  and  dismiss  the  bill.  All 
the  questions  had  been  finally  heard,  tried  and  decided  on  the 
appeal  in  this  court  If  the  decree  of  this  court  did  not  finally 
determine  the  case  and  all  of  its  parts,  it  is  impossible  for  us  to 
comprehend  how  a  case  can  be  finally  heard  and  tried.  To  main- 
tain this  writ^  or  to  permit  other  and  further  proceedings  than 
those  directed  by  this  court,  would  be  to  hold  that  controversies 
could  never  be  ended  by  judicial  sentence  or  decree.  The  cause, 
then,  having  been  finally  heard  and  tried,  and  only  remanded  that 
the  court  below  might  dismiss  the  bill,  and  issue  execution  for 
costs,  from  tiiat  court,  instead  of  this,  we  have  no  hesitation  in 
saying  that  the  court  below  could  not  have  done  otherwise  than 
deny  the  petition  and  dismiss  the  bill. 

As  to  the  second  assignment  of  error,  it  is  only  necessary  to  say, 
that  the  court  below  conformed  its  action  strictly  to  tiie  man- 
date of  this  court,  and  if  its  action  was  erroneous,  it  was 
because  we  had  erred  in  deciding  the  case  and  finally  determining 
the  rights  of  the  parties.  It  is,  in  effect,  assigning  an  error  on  the 
dedsion  of  this  court.  This  cannot  be  done,  so  as  to  reach  a  recon- 
sideration of  th6  case  as  formerly  presented  to  this  court.  Thai 
can  only  be  done  on  a  rehearing  granted  on  petition  on  the  spon- 
taneous action  of  the  court.  But  the  grounds  upon  which  the 
case  was  decided  by  us  we  regard  as  the  settled  law  of  this  court. 
It  was  announced  in  Mixer  v.  Sibley^  53  Dl.  77,  which  was  finall} 
decided  on  a  rehearing,  and  has  been  followed  in  other  cases. 

The  decree  of  the  court  below,  dismissing  the  bill,  is  affirmed. 

Decree  affirmed. 

NoTB.— The  Mme  role  was  held  lu  the  Mine  ease  bj  the  United  States  Oli^ 
eoit  Goart.    Bogoa  v.  WiOard,  8  Biw.  266.    Bat  where  the  State  oonrt  haa 
erdared  a  new  trial,  the  plalntur  may  dlsmlM  and  oommenoe  in  the  Federal 
oort.    MamHTd  t.  Chicago,  ete.,  R.  R.  Oo.,  i  Blaa.  tft. 
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'Although/*  gayg  Jadge  Dxu/>n,  Id  his  ''  RemoTal  of  Oshim  "  (p.  64),  **  there  It 
■ome  oonfliot  between  the  State  and  Federal  ooarta  on  the  point,  yet  the  weight  of 
the  oaaes  and  the  aothorltatlre  view  is,  that  if  the  trial  ooort  has  wholly  set 
aside  a  rerdlot  and  granted  a  new  trial,  or  if  the  State  Appellate  Coort  has 
wholly  reTeraed  the  Jadgment  and  remanded  the  ease  to  the  ooort  of  original 
Jnrisdiotion  for  a  trial  deno9o,  then.  In  either  event.  It  Is  not  too  late,  under 
the  act  of  1866  or  1867,  to  apply  to  remove  the  eanse,  as  It  Is  In  the  same  poe- 
ture  as  before  the  first  trial  or  hearing  was  had."  The  following  oases  are 
cited:  Fofineoar  t.  Bryant,  21  WalL  41, 48,  per  Waits,  O.  J. ;  S.  a,  106  liasa. 
180;  SUmnmm  t.  WUUaimt,  18  Wall.  672;  Waogmtr  t.  ciUeft»  2  Dillon,  600;  JKel- 
logg  T.  HugheM,  8  Id.  867;  Dori  t.  MeKinney^  0  Blatohf .  860;  JoAnaon  ▼.  Ifo- 
ntll  (ohange  of  lesldenoe  pending  sdI^  1  Woolw.  860;  Mimmti  t.  MiiisaiiJlMe  A 
SL  Paul Raikoay  Oo.,8  OiUon,  400,  denying  Gfolpiii  t.  CMMlois,  18  Am.  Law 
Beg.  CN.S.)187;  S.  a,  112  Maaa.  880,  and  IFMHierT.  Bairtfordlm.  Co.,  20  Am. 
Rep.  186;  8.  O.,  66K.  H.  141;  see  Int.  Co.  v.  Dwrn,  10  Wall.  214, 226;  AkeHiy 
T.  FOos,  1  Abb.  U.  S.  Rep.  284;  S.C.,S  Bias.  110;  Murray  ▼.  JusMoee,  0  WalL 
274;  Famaeht  t.  FrmUt,  28  id.  418;  DaH  ▼.  Waiktr,  4  Daly  (N.  Y.),  188  {Vm}. 
also  holding  that  under  act  of  1866  or  1867  remoyal  mi^  be  had  after  a  revevaul 
and  order  for  a  new  trIaL 

The  following  State  oourts  hold  a  diflbrent  doctrine ;  HoUy.  /McMts,  0  Baifeb 
866;  .AJiKrI«yv.FiIas(24Wla.l86),lAm.Bep.l88;flo«Ml4fsifW.  GO.T.  Dmm 
(20  Ohio  St.  176),  6  id.  812;  Orana  ▼•  AsMbr  (28  Miob.  887K  U  U.  288|  awlyimw. 
CHMlow,  112  Haas.  888.- Bo. 


HaDBBV  T.  KnOKBBBOOniL 
(I01IL0IT4 

Om  who  pnrohaaca  of  a  tenant  property,  oUiar  than  crape,  aad  rwrayaa  Aa 
came  fiom  the  leaaed  piemlaca,  takei  It  freed  troia  the  Uen  of  Hm  landloid 
lor  rent,  OTen  if  he  knew,  at  the  time  of  the  porahage,  that  Hm 
rent  and  that  the  landlord  waa  about  to  dlatnfai  tharafor. 

A  OTION  of  repleTin.    The  opinion  oteteo  the  ftotai 


A 


S.  W.  Brawn^  for  appeUanti. 
Wheaion  A  Smiih,  for  appeU 


SooTT,  J.    The  f  act8  of  thi8  oaae  may  be  briefly  gtatod : 
Dudley  Randall  was  a  tenant  of  appdlant  Hadden,  and  wag  in 
arrear  for  rent  of  premieee  oocapied  by  him.    The  landlord  ieaned 
bis  warranty  and  plaoed  it  in  the  hande  of  OraTee,  to  be  ezoonted. 
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After  fhe  WBrnmt  was  iaaaed,  but  before  it  was  levied,  appellees 
daim  to  have  purchased  the  property  in  oontroyersy  of  Bandall  for 
apre-exiating  indebtedness,  and  to  have  taken  the  same  into  their 
posseerion.  It  is  conceded  the  property  was  in  possession  of  appel- 
lees when  the  levy  was  made  under  the  distress  warrant.  It  was 
taken  out  of  their  possession,  and  this  suit  was  commenced  in  re- 
plevin to  recover  it. 

While  there  is  some  conflict  in  the  evidence,  the  jury  were  justi- 
fled  in  finding  that  appellees  were  bona  fide  purchasers  of  the  prop- 
erty involved  in  this  litigation.  The  jury  also  found,  by  special 
verdict^  that  neither  of  the  appellees,  at  the  time  of  the  alleged 
tiBDsfer  of  the  property,  had  notice  that  Bandall  owed  Hadden  for 
lent,  or  that  he  was  about  to  distrain  for  the  same. 

The  record  presents  the  direct  question,  whether  the  landlord 
had  a  lien  upon  the  property  after  it  had  been  removed  from  the 
demiaed  premises,  which  he  could  enforce  against  bona  fide  pur- 
ehasers. 

At  oommon  law,  a  distress  for  rent  had  to  be  made  upon  the  de- 
ndsed  premises,  and  the  right  of  the  landlord  to  distrain  terminated 
with  the  removal  of  the  goods.  If  any  remedy  remained,  it  was 
by  action.  Even  the  goods  of  a  stranger,  if  found  upon  the  de- 
mised premises,  might  be  seised.  In  this  respect  the  common  law 
has  been  enlarged  and  modified  by  the  provisions  of  our  statute. 
By  our  laws  the  landlord  may  distrain  the  goods  of  the  tenant  any- 
where the  same  may  be  found  in  the  county  where  the  demised 
premises  are  situated,  but  not  the  goods  of  the  stranger,  although 
foond  on  the  premises.  This  provision  of  the  statute,  however, 
has  exolnsive  reference  to  the  property  of  tiie  tenant.  Laws  en- 
iaiging  the  common-law  remedy  by  distress  have  always  been  con- 
itmed  strictly.  Hence,  this  statute  cannot  be  so  construed  as  to 
autboriae  the  landlord  to  distrain  property  in  the  hands  of  a  stran- 
ger, although  he  may  have  purchased  it  of  the  tenant 

The  lien  of  the  landlord  was  superior  to  all  junior  liens,  so  long 
as  the  property  remained  upon  the  premises  occupied  by  the  tenant, 
but  could  not  prevail  against  prior  liens  or  over  the  rights  of  bona 
fide  purchasers  after  the  property  had  been  removed.  We  do  not 
understand  our  statute  has  changed  the  common  law  in  this 
respect^  or  given  the  landlord  any  greater  or  different  lien,  except 
m  the  case  of  crops  growing  on  the  premises.  A  lien  is  expressly 
given  the  landlord,  by  statute,  upon  crops  growing  or  grown  upon 
Vol.  XXII.  — 11 
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the  demised  premiseB,  in  any  year,  for  the  rent  that  shall  aoorae 
daring  the  current  year.  (B.  S.  1845,  p.  335,  §  8.)  But  no  spe- 
cific lien  is  created  or  giren  as  ho  other  property  of  the  teuant. 

In  the  case  at  bar,  the  property  purchased  had  been  remoTfid 
from  the  demised  premises  prior  to  the  leyy  of  the  distress  war- 
rant Appellees  were  bona  fide  purchasers,  for  a  valuable  considera- 
tion. Their  right  to  hold  the  property  is  not  affected  by  the  fact 
they  may  have  known  that  rent  was  due  the  lessor,  and  that  he  was 
about  to  distrain.  The  property  had  been  sold  and  remored  hj 
the  consent  of  the  tenant^  and  the  right  to  distrain  did  not  exist, 
either  at  common  law  or  by  any  provisions  of  our  statute.  If  the 
transaction  had  been  fraudulent,  it  seems  the  landlord  might  fol- 
low the  property,  but  not  otherwise.  Taylor  on  Landlord  and  Ten- 
ant, §  576. 

In  Bach  V.  Meais,  5  Maule  and  Selw.  200,  it  was  held,  a  creditor 
may,  with  the  assent  of  his  debtor,  take  possession  of  goods  and 
remove  them  from  the  premises,  for  the  purpose  of  satisfying  a 
bona  fide  debt,  without  incurring  the  penalty  of  the  statute,  11 
Oeo.  II,  c.  19,  §  3,  against  persons  assisting  the  tenant  in  remoy- 
ing  his  goods  from  the  premises,  and  this  notwithstanding  his 
knowledge  that  rent  was  due,  and  an  apprehension  the  landlord 
was  about  to  distrain. 

The  same  principle  was  recognized  in  Martin  v.  Blacky  9  Paige^ 
641,  and  in  Ooles  v.  Marquand,  2  Hill,  447. 

In  Haeiinge  v.  BMmap,  1  Denio,  190,  it  was  declared,  where  a  ten- 
ant assigns  his  goods  to  provide  for  the  payment  of  bona  fide  debta, 
and  the  goods  are  removed  from  the  demised  premises,  the  right  to 
distrain  is  at  an  end,  although  the  creditors  had  notice  that  rent 
was  about  to  become  due.  See,  also,  Taylor  on  Landlord  and  Ten- 
ant, 577. 

The  case  of  (yffara  v.  Jones,  46  111.  288,  cited  by  counsel  for 
appellant  with  so  much  confidence,  is  clearly  distinguishable  from 
the  case  at  bar.  There,  the  goods  were  assigned  to  pay  the  debts 
of  the  tenant,  and  had  not  been  removed  from  the  demised  prem- 
ises prior  to  the  distress.  It  was  held,  the  assignee  was  a  trustee 
and  not  a  bona  fide  purchaser.  Not  being  suoh,  he  took  the  prop- 
erty under  the  assignment,  and  held  it  subject  to  all  the  burdenf 
it  was  under  in  the  hands  of  the  assignor.  The  assignee  was  him- 
self, for  the  time  being,  a  tenant  of  the  premises.  The  samo  doo* 
trine  is  announced  in  MarHn  v.  Blaek,  supra. 
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No  material  error  is  perceiyed  in  the  instractionB  given  for 
ajypelleeB.  Those  asked  on  behalf  of  appellants  do  not  state  the 
law  correctly,  hence  they  were  properly  refused. 

For  the  reasons  indicated,  th<D  judgment  is  aflSrmed. 

Jndgmmd  qfirwmL 


An>aR80y»  appellant,  y.  Wabvb. 
mnLsso 

la  an  aetkm  bjthe  pajee  of  a  promlMKirj  note  agalnat  the  aiuetj  UMieoii,  the 
laMmr  interpoeed  the  defense  that  he  was  indnoed  to  elgn  the  note  hj  the  fiaiid 
and  droQinyentlon  of  the  maker.  BM,  not  a  good  defense  without  pmel 
that  the  pajee  participated  in  or  was  eogniiant  of  the  fmod. 

ACTION  by  Wame  against  Anderson  and  one  Brasher  on  a 
promissory  note,  executed  by  Brusher  as  principal,  and  by 
Anderson  as  surety.  There  was  no  seryice  on  Brusher.  Judgment 
below  for  plaintifE. 

Mapbome  d  Bratan^  tor  appeDaiil 

A.  Jf.  HtrrimgUm,  for  appellee. 

SooTT,  J.  The  note  which  ia  the  foundation  of  this  action  was 
made  by  plaintiff  in  error  and  Paul  Brusher,  and  by  its  terms  was 
payable  to  defendant  in  error.  It  is  sought  to  avoid  the  payment,  on 
the  ground  the  note  was  obtained  by  fraud  and  circumyention. 
This  defense  cannot  be  maintained.  The  wrongful  conduct  shown 
was  between  the  makers,  and  was  not  participated  in  by  the  payee. 
He  was  guilty  of  no  fraudulent  practices  whatever.  Brudier 
applied  to  him  for  the  loan  of  tlOO,  and  proposed  to  give  Ounner 
Anderson  as  security.  At  first  the  proposition  was  declined,  but 
on  further  entreaty  it  was  agreed  he  would  give  Brusher  t96  for 
his  note  for  1100,  payable  in  ninety  days,  with  Anderson  as 
security.  The  note  was  procured,  and  the  money  paid  over  to 
Brusher.  The  payee  had  no  reason  to  suspect  it  was  not  a  bii 
Iranaaotion.     There  was  nothing  in  the  ciroumstanoes  even  to 
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excite  stispicion  in  the  mind  of  any  one,  howerer  oarataL  He  had 
seen  Brasher  but  a  few  days  before,  at  Anderson's  house,  when 
Anderson  had  spoken  of  him  as  his  friend,  and  inquired  if  he  did 
not  recollect  him.  Defendant  in  error  had  had  frequent  small 
business  transactions  with  Brusher,  and  there  was  nothing  unusual 
in  offering  to  sell  the  note  in  controyersy. 

It  is  claimed  plaintiff  in  error  was  deceived  into  signing  the  note; 
that  Brusher  represented  to  him  it  was  an  '^  identity  paper,"  to 
enable  him  to  procure  his  bounty  money  from  defendaoit  in  error. 

It  is  difficult  to  reconcile  this  theory  of  defense  with  good  faith. 
Plaintiff  in  error  knew  Wame  and  Brusher  were  personally 
acquainted,  and  had  previously  had  business  transactions  together. 
How  he  could  have  been  deceived  by  the  pretense  that  Bmslier 
wanted  an  "  identity  paper,"  to  present  to  a  man  with  whom  he 
was  well  acquainted,  is  not  explained  by  any  evidence.  But  if  it 
be  conceded  Brusher  was  guilty  of  fraudulent  practices  in  procur- 
ing the  execution  of  the  note,  and  that  he  obtained  its  execution 
under  the  belief  it  was  an  'identity  paper,''  this  fact  would  not 
change  the  decision*  There  was  no  fraud  on  the  part  of  the  payee, 
and  his  rights  cannot  be  affected  by  any  fraud  practiced  between 
the  makers  of  the  note.  The  statute  only  renders  the  note  void 
when  the  payee  commits,  procures,  or  has  knowledge  of  the  fraud 
before  he  receives  the  instrument  He  must  have  participated  in 
the  wrongful  conduct  Where  the  payee  is  free  from  all  fraud  or 
participation  in  procuring  the  execution  of  the  instrument,  he  can- 
not be  held  responsible  for  the  wrong  inflicted,  but  it  ia  otherwise 
when  he  is,  by  any  means,  a  party  to  it  Baster  v.  Mimsrd,  26  DL 
494;  Young  v.  Ward,  21  id.  223. 

The  evidence  shows  plaintiff  in  error  was  himself  gnilty  of  neg- 
ligence, and  hence  must  bear  the  consequences  resulting  from  his 
conduct  The  rule  of  law  is,  where  one  or  two  persons  must  suffer 
loss,  he  who  by  his  negligent  conduct  made  it  possible  for  the  loss 
to  occur  must  bear  it.  It  is  his  duty  to  use  reasonable  and  ordi- 
nary precaution  to  avoid  imposition,  for  it  is  against  reason  that  a 
party  who  stands  fair  should  suffer  for  the  negligent  conduct  of 
another.  lidoeh  v.  MchoU,  55  HI.  278;  Harvejf  v.  Smith,  id« 
224;  Taylor  v.  AtcAiaon,  54  id.  196;  S.  0.,  4  Am.  Bep.  118;  Mead 
V.  Murmn,  60  OL  49. 

The  note  was  written  in  Bnglish,  and  plaintiff  in  error  claims 
that  neither  he  nor  his  wife,  who  were  the  only  persons  present 
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except  Brasher,  oould  read  it  The  proof  shows  his  daughter,  who 
was  a  member  of  his  family,  oould  read  English.  She  was  tem- 
porarily absent,  only  a  haJf  mile  distant.  He  ought  to  have 
awaited  her  return,  which  would  have  been  but  a  short  time,  and 
had  the  instrument  read  before  he  signed  it,  and  it  was  negligence 
not  to  do  so. 

The  instructions  given  tor  defendant  in  error  were  substantially 
oorreot,  and  were  such  as  the  nature  of  the  case  required.  Those 
refused  stated  the  law  differently  from  what  we  hold  it  to  be,  and 
for  that  reason  were  properly  refused* 

Vo  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

MoAllistbb,  J.  I  ooncur  in  the  opinion  of  the  majority  of  the 
oourt,  so  far  as  the  decision  goes  upon  the  ground  of  negligence  in 
the  maker,  but  hold  that  if  a  person  obtained  the  execution  of  a 
note  by  fraud  and  circumyention  in  such  execution,  the  ciroum- 
■tance  that  the  name  of  another  person  is  inserted  as  payee,  who 
did  not  participate  in  the  fraud,  does  not  depriye  the  maker  of  the 
right  to  set  up  the  fraud  and  circumvention  as  against  such  payee. 
Any  instrument  obtained  by  fraud  and  drcumyention  in  the  exe- 
cution, without  negligence  on  the  part  of  the  maker  of  it,  is  Toid 
at  common  law,  wheneyer  or  howsoeyer  the  question  may  arise, 
and  I  think  our  statute  subjects  negotiable  instruments  to  the 
same  rule. 

BHiLDOVt  J.    I  oonour  with  Mr.  JusnoB  MoAujbxib. 


Wabvbokb,  appellant,  y.  TjinniOA> 

rCTinLU.) 

lVtt4<— *jMi00r.    **  Legal  T^prei&wUMoe,'' 

k  deed  of  trosi  gare  a  power  to  the  imstee  "  or  hla  legal  repweentattTe,*  to 
Mil  the  property  ooiiTeyed  bj  the  deed  on  default  of  paTment  of  the  debts 
fbr  whieh  tt  was  oonTeyed  as  seouzlty.  MM,  that  the  power  eould  not  be 
exerdsed  by  the  admfalstratar  of  the  trostee  but  only  by  bis  roeeessot  la 
ciietruil. 
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BILL  in  ohanoeiy  by  Lembca  against  Warnecke  and  others  to 
redeem  certain  real  estate  from  a  sale  under  a  tmst  deed*  The 
opinion  states  the  necessary  &ota.  The  court  below  granted  the 
relief. 

R.  H.  fbmst&r,  for  appellant 

Barber  d  Lachner,  for  appellee. 

S€N>iT,  J.  This  bill  was  to  redeem  the  land  in  oontroTeny  from 
a  sale  made  under  a  trust  deed,  for  default  in  the  payment  of  the 
indebtedness  thereby  secured.  The  trustee  named  in  the  deed,  who 
was  clothed  with  the  power  to  make  the  sale,  having  died,  the  sale 
was  made  by  Walburga  Bauscher,  his  widow  and  the  administratrix 
of  his  estate.  It  was  provided  in  the  trust  deed,  in  de&ult  of  the 
payment  of  the  notes  secured,  or  any  part  thereof,  on  application 
of  the  legal  holder  ''John  Bauscher,  or  his  l^gal  representatiTe;'* 
should  advertise,  sell  and  convey  the  land  as  the  attorney  of  the 
grantor. 

The  only  question  presented  material  to  the  decision  of  the  case 
is,  whether  the  administratrix  of  the  deceased  trustee  could  right- 
fully make  the  sale. 

The  law  is  very  jealous  of  this  class  of  sales,  and  will  permit  no 
marked  deviation  from  the  authority  giving  the  right.  Mown  v. 
Aingworth,  58  IlL  168. 

The  general  rule  is,  the  trustee  must  himself  execute  the  power, 
and  if,  by  reason  of  death  or  incapacity,  he  cannot  do  it,  relief  can 
only  be  had  on  application  to  a  court  of  chancery  to  appoint  a  trus- 
tee to  execute  the  residue  of  the  power. 

It  is  claimed  the  ''legal  representative''  of  the  trustee  is  desig- 
nated, by  the  express  terms  of  the  deed,  to  make  the  sale  on  the  appli- 
cation of  the  legal  holder  of  the  indebtedness.  Who  is  the  "  legal 
representative,"  in  the  sense  that  term  is  used  in  the  trust  deed,  is 
a  question  involving  very  grave  difficulty.  It  is  well  known  this 
term  does  not  always  have  the  same  signification.  Legal  represen- 
tative, or  personal  representative  in  the  commonly  accepted  sense, 
means  administrator  or  executor.  But  this  is  not  the  only  defini- 
tion. It  may  mean  heirs,  next  of  kin  or  descendants.  2  Bedfield 
on  Wills,  78,  80,  81;  Deiannay  y.  BumeU,  4  OiU,  454;  Grand  Ouif 
Railroad  and  Banking  Oo.  v.  Brayan,  8  S.  &  M.  2S4. 

The  sense  in  which  the  term  is  to  be  understood  depends  some- 
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what  upon  the  intention  of  the  parties  using  it,  and  is  to  be  gath- 
ered, not  always  from  the  instrument  itself,  bat  as  well  from  the 
attending  circnmstances.  It  will  be  observed  these  definitions  of 
'^  legal  representative  "  have  reference  exclosively  to  administration 
of  estates,  both  testate  and  intestate,  and  the  relation  certain 
parties  bear  to  deceased  persons.  It  seems  to  us  most  illogical  to 
say  the  term  ^' legal  representative,"  as  used  in  the  deed,  comes 
within  any  of  the  definitions  given.  It  will  bear  another  con- 
struction, and  one  more  in  harmony  with  the  intention  of  the 
liarties  using  it.  When  found  in  instruments  other  than  those 
relating  to  the  administration  of  estates  or  the  aflhirs  of  the 
deceased  persons,  it  has  been  construed  sometimes  to  mean  assign- 
ees,  or  a  certain  class  of  purchasers,  accordingly  as  it  was  supposed 
the  parties  must  have  understood  it. 

Nothing  could  be  more  absurd  than  to  suppose  the  grantor,  in 
this  instance,  intended  to  use  it  in  the  sense  of  heirs  or  next  of 
kin.  They  might  be  so  numeroos,  or  there  might  be  minors,  luna- 
tic, insane,  or  persons  otherwise  incapacitated  to  act,  and  it  would 
be  impracticable  to  have  any  execution  of  the  power.  Nor  is  it 
more  reasonable  to  believe  it  was  intended  to  ase  the  term  in  the 
tense  of  administrator  or  executor.  The  administrator  or  executor 
is  the  legal  representative  of  the  decedent  only  as  to  the  personal 
estate. 

The  legal  title  to  the  real  estate  covered  by  the  trust  deed  was 
in  the  trustee.  It  did  not  descend  to  the  administratrix,  and  how 
could  she  convey  that  which  she  did  not  have  ?  She  was  in  no  way 
connected  with  the  title  that  was  in  the  trustee,  but  was  a  stranger 
to  it.  She  could  not  convey  in  the  name  of  the  trustee,  for  he  was 
dead  ;  nor  could  she  convey  in  the  name  of  the  grantor,  or  her 
own  name,  for  no  such  power  was  given.  Where  the  trustees  have 
the  legal  title  and  power  of  sale,  they  alone  are  competent  to  con- 
tract and  make  a  good  title  to  the  purchaser.  Perry  on  Trusts, 
§787. 

In  Delannajf  v.  Burnett,  9upray  it  was  declared  the  purchaser  of 
a  pre-emption  right  is  to  be  regarded  as  the  ''legal  representative  ** 
of  the  original  claimant,  under  the  act  of  Congress  granting  such 


In  the  Orand  CMf  Railroad  and  Banking  Oo.  v.  Brayan,  eupra, 
the  same  point  was  ruled,  that  the  term  ''  legal  representative,''  as 
in  the  act  of  Oongiess  of  March,  1808,  touching  pre-emption 
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claims  under  the  aot,  does  not  mean  children  or  heirs  only,  item- 
braces  also  assignees  and  grantees,  who,  in  regard  to  the  thing 
assigned  or  granted,  are  the  legal  representatives  of  the  assignor 
or  grantor.  The  reasoning  of  the  conrt  is  cogent  and  nnanswer* 
able.  Mr.  Chief  Justice  Shabkby,  in  delivering  the  opinion,  said: 
''  An  assignee  or  grantee  is  a  legal  representatiye  of  the  assignor 
or  grantpr  in'  regard  to  the  thing  granted.  If  Oongress  had  in- 
tended that  heirs,  only,  should  be  entitled  to  represent  the  origi- 
nal settler,  it  is  remarkable  that  the  word  ^  heirs '  mm  not  used. 
Its  meaning  Lb  well  known ;  it  is  the  appropriate  expresaion,  when 
chose  on  whom  the  law  casts  the  estate  are  spoken  of.  And  as 
Oongress  used  a  phrase  more  comprehensive,  we  must  suppose 
other  persons  besides  heirs  were  intended.  General  expressions  in 
law  must  be  construed  to  have  a  general  application,  unless  there 
be  a  clear  indication  that  they  were  intended  to  be  used  in  a 
restricted  sense.  Bepresentative  is  one  who  exercises  power  de- 
rived from  another.  The  purchaser  derives  his  power  over  the 
estate  from  his  vendor." 

Had  it  been  the  intention  of  the  parties  to  this  deed  that  the 
heirs  or  administrator  should  execute  the  power  in  the  event  of 
the  death  of  the  trustee,  it  is  a  singular  omission  that  no  appro- 
priate words  were  used  to  indicate  which  class  of  representatives 
was  meant  And  as  the  parties  have  used  a  term  susceptible  of  a 
different  definition,  we  must  believe  persons  other  than  heirs  or 
administrators  were  intended,  especially  when  the  enlarged  inter- 
pretation will  effectuate  the  purpose  the  parties  had  in  view,  and 
a  more  restricted  and  technical  one  will  defeat  it. 

It  is  agreeable  to  the  analogies  of  the  law  that  the  assignee  or 
grantee  having  the  legal  titie  that  was  in  the  trustee  can  execute 
the  power,  but  it  involves  an  absurdity  to  say  a  mere  stranger  to 
the  titie  can.  This  is  the  doctrine  of  the  cases  of  Pardee  v.  Lind* 
ley,  31  ni.  174,  and  Strother  v.  Law,  54  IlL  413.  The  principle  of 
those  cases  is,  that,  where  the  mortgagee  or  his  assignee  is  empow- 
ered to  sell  on  de&ult  being  made,  if  the  indebtedness  thereby 
secured  is  assignable  at  common  law,  or  by  our  statute,  the  assignee 
is  the  only  party  who  can  execute  the  power.  It  is  for  the  reason 
the  assignee  is  the  legal  holder  of  the  indebtedness,  and  the  assign* 
ment  carried  with  it  the  mortgage  as  the  mere  incident 

In  Hamilton  v.  Lubukee,  61  HI.  415,  and  in  Ifason  v.  Aineworth^ 
mprOf  it  was  declared  the  equitable  assignee  of  the  indebtedn< 


SEPTEMBER  TERM,  1873.  S9 

Holdor  T.  La&yette,  BloomiDgton  and  Missiflsippi  Railway  Company. 

oould  not  exeoate  the  power  in  his  own  name.  He  had  neither  the 
legal  title  to  the  estate  mortgaged,  nor  the  indebtedness.  In  the 
case  we  are  considering  the  administratrix  had  neither.  It  follows, 
from  the  doctrine  of  those  cases,  that  the  party  in  whom  is  the 
legal  title  to  the  mortgaged  property,  or  his  assignee,  or  his  grantee, 
is  the  only  proper  party  to  exeoate  tiie  power. . 

Here,  the  trustee  was  dead.  There  was  no  grantee  or  assignee, 
and  henoe  no  **  legal  representatire,''  in  the  sense  we  suppose  that 
term  must  hare  been  used  in  the  deed.  Therefore,  there  was  no 
one  who  oonld  rightfully  make  the  sale.  A  new  trustee  should 
hare  been  appointed  to  execute  the  power,  or  the  trust  deed  should 
have  been  foreclosed  by  bill  in  chancery  as  an  ordinary  mortgage. 

The  sale  by  the  administratrix,  being  unauthoriaed  by  law,  did 
not  bar  the  equity  of  redemption. 

The  court  properly  held  the  premises  subject  to  redemption,  and 

its  deoree  is  aflSrmed. 

Decree  affirmed. 

Bbbbsx,  0.  J.  I  do  not  concur  in  this  opinion.  The  deed  of 
trust  expressly  authorising  the  legal  representatiye  to  make  the  sale, 
it  was  properly  made  by  the  administratrix. 

Shbldov,  J.    I  oonour  with  Mr.  Ohief  Justice  BBOBBi 


HoLDBB^   appellant,    r.    Lafatbttb,  BLooicurGTov  An  Mie* 

8I88IPPI  Railway  .OoKPAiTT. 

mnLKMo 

Otrperathn'^riffht  ef  ojjjker^  te  eampwiettUtm, 

Whero  one  of  the  directors  of  a  corporation  is  elected  treasurer  bj  the  board 
of  direotora,  he  is  not  entitled  to  oompensation  for  servioes  rendered  as 
tieaamer,  nnlesi  the  oompensation  has  been  fixed  by  a  by-law  or  resolutloa 
before  the  serrices  were  performed. 

ftuiWtf  that  if  a  stodkholder  or  other  person  not  connected  with  the  direetoty 
perfonn  the  duties  of  treasurer  the  role  will  not  apply. 

A  OTION  for  money.    The  opinion  states  the 

Sjpmccr  d  Reevee,  for  appeOaai 
VoL.XXn.  — 18 


i 
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Z.  E.  Payson,  for  appellee. 

WALKBBy  J.  In  1867  appellant  was  eleoted  by  the  board  of  di- 
reotorsy  treasurer  of  the  company.  He  was,  at  the  time,  one  of  the 
directors.  The  board  never  fixed  any  salary,  fees  or  compensation 
of  the  treasurer.  He  acted  from  the  Ist-  day  of  September,  1867, 
ontil  the  31st  day  of  January,  1872,  when  he  settled  with  the  com- 
pany, and  they  allowed  him  for  his  serrices  as  treasurer  during  that 
time,  the  sum  of  $4,000,  and  drew  a  warrant  in  his  &Tor  for  that 
sum  on  the  treasury  of  the  company.  A  warrant  of  attorney  was 
given  by  the  company,  and  a  judgment  was  subsequently  confessed 
for  that  amount,  in  &yor  of  appellant,  but,  on  motion,  it  was  set 
aside  and  the  company  let  in  to  plead,  and  on  the  trial,  by  consent 
of  parties,  by  the  court  without  a  jury,  the  issues  were  found  for 
the  defendant,  and  a  judgment  rendered  accordingly,  from  which 
plaintiff  appeals  to  this  court 

According  to  the  rule  announced  in  the  case  of  Cfksenmf  v.  The 
Lafayette^  Bhomtngton  and  Mississippi  Railway  Co.y  68  111.  570 ; 
S.  0.,  18  Am.  Bep.  584,  the  question  is,  whether  the  serrices  thus 
rendered  were  extraordinary  and  entirely  disconnected  from  the 
duties  deTolyed  upon  him  as  a  director.  The  board  of  directors 
were  in  the  possession  of  the  funds  and  property  of  the  corporation, 
and  that  body  had  entire  control  orer  it,  and  could  disburse  it  ae 
they  chose,  either  by  themselres,  by  one  or  more  of  their  number, 
or  by  some  other  person  not  of  the  board  of  directors.  Having  done 
so  through  one  of  their  members,  we  must  suppose  that  they  chose 
to  regard  it  as  a  part  of  his  duty  as  director.  Had  not  such  been 
the  intention,  it  seems  to  us  that  a  salary  would  have  been  provided 
by  a  by-law  or  resolution. 

Again,  they  are  managing  a  fund  as  trustees  for  the  stockholders, 
and  they  have  no  right  to  use  or  appropriate  the  funds  of  their  cm- 
Uiis  que  trust  to  themselves.  They  have  no  power  to  waste,  destroy, 
give  away  or  misapply  it,  and  when  they  were  elected  by  the  share- 
holders, no  provision  having  been  made  for  their  compensation,  the 
stockholders  had  a  right  to  suppose  they  were  acting  under  the  com« 
mon-law  rule,  that,  as  trustees,  they  could  not  claim  payment  for 
their  services.  But  it  is  said  there  was  an  understanding,  when 
appellant  agreed  to  act  as  treasurer,  that  he  should  receive  a  tah 
compensation.  With  whom  was  it  so  understood  ?  Was  it  with  the 
shareholders  who  owned  the  money  and  property  with  the  manage- 
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ment  of  which  he  and  his  fellow-directors  had  been  intrasted,  or 
was  it  with  themselTes  ? 

The  Supreme  Court  of  Pennsylyania,  in  the  case  of  Kilpatrick 
T.  The  Penrose  Ferry  Bridge  Co.,  49  Penn.  St  118,  held  that  a  treas- 
urer of  such  a  company  could  not  reooYer  compensation  for  serrioes 
rendered  unless  the  compensation  had  been  preyiously  fixed  by  a 
by-law  or  a  resolution  before  the  services  were  performed.  See,  also. 
Loan  Associatum  v.  Stonemeiz,  29  Penn.  St.  534;  New  York  and 
K  ff.  Railroad  Co.  y.  Ketchum,  27  Conn.  170;  Henry  y.  Rutland 
and  B.  Rattroad  Go.,  27  Vt  435;  BulU  v.  Woody  87  N-  Y.  817. 

We  are  not  disposed  to  adopt  the  rule  in  its  entire  length  and 
breadth,  but  to  limit  it  to  officers  who  have  the  management  and 
control  of  the  property  and  affairs  of  the  company.  Where  the 
office  of  treasurer,  secretary  or  attorney,  etc.,  is  held  by  a  mere 
stockholder,  or  other  person  not  connected  with  the  directory,  the 
role  should  not  apply,  as  they  aore  wholly  disconnected  from  the 
management  and  disposal  of  the  property,  and  are  not  tempted  to 
misapply  the  funds,  or  when  they  perform  duties  disconnected  from 
their  ofBoe,  and  no  rule  of  public  policy  is  thereby  violated. 

But  in  this  case  appellant  was  a  director  when  he  performed  the 
duties  of  treasurer,  and  falls  within  the  rule.  See  Oridley  ▼.  The 
lAtfayette,  Bhomington  and  Mississippi  Ry.  Co.,  71  HI.  200. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgmeni  tfHrmei* 

Sooci^J.    I  do  not  ooDoiir  in  this  dedaioiL 


Dbwst,  appellant,  y.  WAnnnm. 

mntios^ 

IfegeUabU  ineirmMeiU — indoreer  of,  eannai  impeeuih — wUmMS. 

TW  faidotMr  of  negotiable  paper  is  not  a  competent  witness  to  impeadi  Hi 

eonsideratton.    (See  note,  p.  M.) 

A  OTION  of  assumpsit,  by  Warriner  against  Dewey,  upon  a  bill 
ix  of  exchange  drawn  by  the  defendant^  in  his  own  favor,  u])od 
one  McLean,  and  indorsed  to  plaintiff.  The  plaintiff  had  judg- 
ment in  the  court  below,  and  defendant  appealed. 
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Crawford  S  Marshall,  for  appellant. 
Blanehard  S  Silver,  for  appellee. 

Obaio,  J.  The  main  question  presented  by  this  reoordt  as  wb 
Yiow  it,  for  consideration,  is  this  :  Is  the  indorser  of  negotiable 
paper  a  competent  witness  to  impeach  its  consideration  f 

On  the  trial  in  the  Oironit  Oonrt,  on  application  of  the  plaintiff, 
the  court  excluded  all  the  evidence  of  Dedrick,  who  was  an  indorser 
of  the  bill  of  exchange,  that  showed  or  tended  to  show  a  want 
of  consideration  of  the  draft,  from  the  jury.  The  court  also  re- 
fused to  permit  Dewey,  who  was  also  an  indorser  of  the  draft,  to 
testify  what  the  original  consideration  of  the  draft  was. 

In  this  we  perceiye  no  error.  We  are  aware  that  on  this  quea- 
tion  the  authorities  are  not  uniform  in  the  different  States,  but  thia 
court  has  several  times  held,  and  it  may  be  regarded  as  well  setUed 
in  this  State,  that  an  indorser  of  negotiable  paper,  having  given  it 
the  sanction  of  his  own  name,  shall  not  be  permitted,  by  his  own 
testimony,  to  impeach  the  consideration  of  it.  WaUers  v.  Smith, 
28  111.  342  ;   Watters  v.  Witherell,  43  id.  388. 

The  weight  of  authority  in  the  States  is  in  harmony  with  this  doo> 
trine,  and  it  is  fully  sustained  by  the  Supreme  Court  of  the  United 
States.    The  Bank  of  United  States  v.  Dunn,  6  Pet  51. 

The  reason  of  the  rule  is  not  on  account  of  the  interest  the  in- 
dorser may  have  in  the  event  of  the  suit,  but  it  proceeds  upon  the 
ground  of  public  policy.  It  is  contrary  to  every  principle  of  jus- 
tice as  well  as  public  policy,  to  permit  a  party  to  give  credit  to 
negotiable  paper,  by  his  indorsement,  and  then,  in  turn,  defeat  it 
by  his  own  evidence. 

'  Neither  can  the  fact  that  Dewey  was  the  maker,  as  well  as  indor- 
ser, change  the  rule  as  to  his  evidence.  He  was,  nevertherlees,  in- 
dorser, and  on  that  account,  although  he  sustained  other  relations 
to  the  paper,  his  evidence  was  properly  excluded. 

No  other  witnesses  were  offered  by  the  defendant  to  impeach  the 
consideration  of  the  bill  of  exchange.  That  defense  was  not  es- 
tablished on  the  trial.  It  was,  therefore,  not  error  in  the  court  to 
refuse  defendant's  4th,  5th,  6th  and  7th  instructions,  as  they  are 
drawn  on  the  theory  that  there  was  no  consideration  for  the  draft, 
and  upon  this  point  there  was  no  evidence  before  the  jury  on  whiob 
to  predicate  the  instructions. 

The  court  properly  refused  defendant's  8th  and  9th  instructions 
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They  are  based  upon  the  hypothesis  that  there  was  eyidenee  before 
the  jury  that  the  draft  had  been  altered,  and  henoe  was  not  the 
draft  of  defendant,  and  that  an  issue  of  that  character  had  been 
formed,  and  was  for  trial  by  the  jury. 

The  only  plea  filed  by  defendant  was,  the  general  issue,  not 
iwom  to,  with  notice,  in  writing,  of  special  matters  relied  upon  as 
a  defense. 

The  same  section  of  the  statute  which  authorises  a  plea  of  the 
general  issue  with  notice,  to  be  filed,  declares,  no  person  shall  be 
permitted  to  deny,  on  trial,  the  execution  of  any  instrument  in 
writing,  whether  sealed  or  not,  upon  which  any  action  may  haTS 
been  brought,  or  which  shall  be  pleaded  or  set  up  by  way  of  defense 
or  set-o£F,  unless  the  person  so  denying  the  same  shall,  if  defendant, 
▼erity  his  plea  by  affidavit     Gross'  Statutes,  page  611,  §  21. 

Hfid  the  defendant  desired  to  present  to  the  jury  the  question  of 
the  alteration  of  the  draft  by  eyidenee  and  instructions,  he  should 
have  filed  the  proper  plea  sworn  to.  That  issue  did  not  and  could 
not  arise  on  a  plea  of  general  issue,  with  notice  of  special  matters, 
in  writing.     Hunt  et  al  v.  Weir,  29  BI.  83. 

We  perceive  no  error  in  the  modification  of  defendant's  third 
instruction,  or  in  the  giving  of  plaintiff's  instructions. 

Upon  the  issue  formed,  the  case  seems  to  have  been  fairly  pre* 
nnted  to  the  jury,  both  as  to  the  law  and  the  fact,  and  we  see  no 
reason  for  disturbing  the  judgment    It  will,  therefore,  be  affirmed. 

Judgment  affirmed. 

Norm.  — Tlial  en  Indoner  of  negotiable  leeoritj  indoned  before  it  was  due  It 
not  admieeible  to  ImpeMh  tte  original  validity,  wu  held  by  Lord  MAirevixu> 
In  tbe  oaae  of  WaUon  r.  SheUty,  1 T.  B.  206,  and  was  adhered  to  In  Hart  v.  Jfo- 
Intoiht  1  ESep.  SOS.  Bnt  thlt  doctrine  has  been  overruled  In  England,  and  the 
indoTBer  or  other  party  held  oompetent  to  prore  any  fact  to  whloh  any  other 
witness  would  be  eompetent  to  testily.    JordaineT.  Laahbrooke,  7  T.  R.  SQl; 

1  PhU.  Evld.  80.  And  several  of  the  American  States  hold  the  indorser  admis- 
sible. In  Kew  York,  Stafford  ▼.  Rice^  6  Cow.  28;  Bank  of  TTUca  ▼.  HUlaird,  i 
id.  168;  WiUiamM  t.  WaXhridge,  8  Wend.  41A.  In  New  Jersey,  Fruiman  ▼.  BrOtfiH 

2  Harr.  101.  In  Maryland,  Ringifoid  ▼.  Tynan,  S  Harris  SB  J.  172;  flimt  t. 
fdwonis,  4  Id.  288.  In  Virginia,  Taylor  t.  Beofe,  8  Rand.  816.  In  Vermont, 
Ppekar  t.  Smwyer,  24  Vt.  460.  In  Ck>nnectlont,  Townnihd  ▼.  B^th^  1  Conn.  200. 
Joefcsoit  r •Parker,  IB  Id.  842.  In  New  Hampshire,  Odiome  t.  Hoisord,  10  N.H. 
518;  HolMe*  T.  DemuU,  11  Id.  180.  In  Michigan,  Orr  ▼.  JLocey,  2  Doug.  280.  In 
Kentucky,  Oarham  r.  CanroU,  8  Utt.  22L  In  North  Carolina,  Quy  ▼.  HvU,  1 
Hnrph.  160.  In  South  Carolina,  KMglU  t.  Pacfcord,  8  McCord,  71.  In  Georgia, 
Sadie  T.  If  OM,  Dud.  161.  In  Alabama,  Todd  ▼.  SMJford,  1  Stew.  ISO.  In  Texas, 
Porions  T.  JPMppe.  4  Tex.  811.  In  lOssoorl,  BonXi  of  Mo.  t.  JHhO*  7  Mo.  ITS ;  JhV. 
isftn  T.  JfeOmfMB,  19  Id.  SS. 


s 


94  ILLINOIS, 


Smith  ▼.  Knight 


On  the  other  hand,  the  role  of  ezoloflony  m  stated  In  the  prinelpel  OMe.  It 
adopted  In  the  Supreme  Ooart  of  the  United  States.  Bank  ▼.  Dunn,  6  Pet.  61 ; 
Bank  ▼.  Janes,  8  id.  12;  UniUd  States  ▼.  Leffler,  U  id.  86;  Sooti  r.  Uoyd,  12  id. 
]46;  Heuderaon  v.  Anderson^  8  How.  78;  Saltmanh  ▼.  TuthUl,  18  id.  229;  Taylor 
V.  Luther,  2  Sumn.  286. 

Jn  MassaohusettB,  Churchill  t.  Suter,  4  Mass.  156;  Fox  r.  WhUney,  16  id.  118 1 
Thayer  t.  Orossmofi,  1  Mete.  416.  In  Maine,  DeeHng  t.  SawteL  4  Greenl.  191 ; 
Chandler  v.  Morion,  6  id.  874:  Clapp  ▼.  Hanson,  15  Me.  846;  Franklin  Bank  T. 
Pratt,  81  Id.  601 ;  Lincoln  v.  Fitch,  42  id.  456.  In  PeniisylTanla,  HarMng  v.  MoU 
20  Penn.  St.  469;  Pennypaoker  ▼.  Umberger.  22  Id.  192:  Qaml  t.  WiUUt,  28  id 
i69.  lnOldo^TreonT.Brown,UOh{o,4S2;Bodhln9W.TaifiarAd,4»iRohrm' 
T.  Momino  5tor,  IB  id.  679.  In  Iowa,  Strang  t.  WiUon,  1  Morris,  84.  In  Mla» 
sissippi,  Drake  v.  HevUy,  Wallc  641.  In  Tennessee,  SmUhwlck  v.  Anderson,  i 
Swan,  578. 

In  those  States  where  the  mle  of  ezolnsion  Is  adopted  it  is  nsuaUj  onlj 
where  the  security  has  been  put  in  oiroulation  in  the  usual  oourse  of  bnslneae 
and  indorsed  before  maturity*  Baifrd  t.  Coehran,  4  S.  ft  B.  897 ;  Parke  ▼.  SnMk, 
4  Watts  ft  S.  287:  Thayer  v.  Orossmati,  1  Mete.  416;  SmUhwiak  ▼.  Andarwon.  2 
8wan«678. 

The  rule  does  not  apply  where  the  indorser  is  oalled  to  prove  a  teot  not  Kolac 
to  the  oriidnal  validity  of  the  instrument,  as  payment  or  fraudulent  alteratloii. 
Work  V  .  Kaee,  84  Penn.  St;  188;  Zeigler  ▼.  Qray,  12  S.  ft  B.  42;  Buck  v,  Apple- 
km,  14  Me.  284:  WhOe  r.  Kihlino,  11  Johns.  128;  TuthM  ▼.  iMvls.  20  Id.  286. 

An  indorser*s  declaration  that  the  note  was  without  consideration,  or  Is  paid, 
or  is  Infected  with  other  vices.  Is  admissible  against  an  Indorsee,  wfcers  the  note 
woe  overdue  when  indorsed.  Peofc^m  v.  Potter,  1 C.  ft  P.  282;  Beauohamp  ▼. 
Parry,  1  B.  ft  Ad.  89;  Hoto^  v.  Dennis,  10  Me.  244;  Botid  v.  Ftttpatriok,  4  Qrny, 
99;  Wheeler  v.  ITolfear,  12  Vt.  427;  Roe  T.  Jerome,  18  Ck>nn.  188;  OurUes  ▼. 
Martin,  20  III.  667;  Cleveland  v.  i>av<s,  8  Mo.  88L  But  a  contrary  mle  was  held 
In  a  learned  Judfpnent  In  Paiae  v.  Cafnsin,  7  Hill,  861,  and  In  Ballsy  t.  Wakemant 
2  Denio,  220.  Paige  v.  Cagtein  was  approved  in  Booth  t.  Stsemy,  8  N.  Y.  27V^ 
wherein  It  was  held  tliat.  In  an  action  brought  by  the  asslicnee  of  a  bond  and 
mortgafi^  against  the  mortgagor,  the  latter  eaanot  giro  In  evidence  the  deolar»- 
tlon  of  the  mortgagee,  made  prior  to  his  assignment  of  the  mortgage,  to  show 
that  It  was  given  upon  a  usurious  loan.  When  the  note  Is  received  bona  fide, 
without  notice  and  6^ors  U  is  due  by  tiie  Indorsee,  he  cannot  be  charged  witb 
fuoh  admissions.  Matthewe  ▼.  Houghton,  W  Mo.  490s  Ftteh  v.  Cht^mmn,  M 
OoBn.9;  AnOft  v.  Shonfc,  18  Barb.  9U;  Lsstorr.  B0lMr,9BiMkti499L^: 


Smith,  appellant,  r.  Kvigrx. 

(71  HI.  148.) 

Parinenkip  —  what  eonsUlmtm. 

A  agreed  to  advanee  money  to  B  from  time  to  time  up  to  a  oartala  ^m mi»l  %• 
enable  B  to  carry  on  bualneea ;  and  B  agreed  to  pay  Interest  to  A  on  Hm 
average  balance  advanoed,  and  also  to  divide  the  proAts  after  deducting  a 
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fixed  tarn  for  expensM ;  bat  A  was  not  to  bear  any  loeiee.    Held,  that  A  and 
B  were  not  partnera  aa  to  tbird  persons.* 

ACTION  of  assumpsit  by  Smith  against  Knight  and  others.    The 
opinion  states  the  case. 

Qtorge  C.  Fry^  for  appellant 

F.  W.  S.  Brawldjfy  for  appellees. 

BBxniy  0.  J.  This  was  an  action  of  assnmpaity  brought  to  the 
Superior  Court  of  Cook  county,  on  the  common  counts^  againat 
appellees  as  partners.  There  was  a  de&ult  regularly  taken  against 
Cobb  and  Hennersheets,  and  issues  made  up  by  the  other  defend- 
ants. Knight  and  Baker,  which  were  tried  by  the  court  vrithout  a 
jury,  resulting  in  a  finding  and  judgment  in  faror  of  the  defend- 
ants. 

The  plaintiff  appeals,  and  makes  the  points  that  the  court 
excluded  proper  evidence  offered  by  him,  admitting  improper  evi- 
denoe  on  the  part  of  the  defendants,  and  ovemiling  a  motion  for 
a  new  trial. 

The  issues  were  non-^usumpsii,  and  a  plea,  accompanied  by  affi- 
darit,  denying  the  alleged  partnerahip  and  joint  liability. 

The  plaintiff,  to  prore  the  partnership,  introduced  in  evidence  a 
written  agreement,  showing  the  terms  on  which  appellees  did  busi* 
ness  with  Hennersheets,  which  we  have  examined,  and  are  of  opin« 
ion,  with  the  court  trying  the  cause,  that  it  fails  to  establish  a 
partnership  relation  between  these  parties.  It  recites  that  Henner- 
■heets  was  doing*  at  the  time  the  agreement  was  executed,  a  general 
eommission  business  in  Chicago,  and  to  aid  him  in  the  prosecution 
of  his  business.  Knight,  Baker  &  Go.  agreed  to  make  certain  ad- 
vances to  him.  They  agreed  to  advance,  from  time  to  time,  such 
sums  of  money  as  they  might  deem  proper,  provided  such  advances 
should  not  exceed  in  the  aggregate,  at  any  one  time,  seven  thou- 
sand dollars.  For  these  advances  Hennersheets  agreed  to  pay  this 
firm  of  Knight,  Baker  A  Co.  interest,  at  the  rate  of  ten  per  centum 
per  annum,  on  the  average  balance  advanced,  and,  also,  after 
deducting  a  certain  amount  for  office  expenses,  to  divide  the  bal- 
ance of  commissions  equally  between  them,  share  and  share  alike  ^ 
Hennersheets  to  have  one-half  and  Knight,  Baker  &  Co.  the  othei 

•But  see PmriUr  t.  Cku^Uld  (87  Oqiui.  MO.9  Am.  Bap.  817;  X^f^stt  w..^d§ 
m  M.  T.  87S)^  17  Aa.  Bep.  tU. 
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half ;  but  the  hotter  were  not  to  be  liable  for  any  lossincorredin  the 
business  or  otherwise.  And,  as  further  and  additional  security  f6r 
these  adyanoes,  Hennersbeets  assigned  to  this  firm  his  books, 
accounts,  notes,  drafts  or  claims  which  he  then  had  or  might  there- 
after have  against  any  person  or  persons,  for  adyances,  commis- 
sions or  otherwise,  and,  upon  request,  to  delirer  them  over  to  the 
firm  of  Knight,  Baker  &  Go.,  giving  them  authority  to  collect, 
compromise  or  settle  the  same,  as  the  firm  may  deem  best,  and  out 
of  the  proceeds  to  pay  all  costs  and  ezi>enseB  of  collecting,  and 
the  amount  due  this  finn  for  adyances,  interest,  and  their  propor- 
tion of  the  commissions,  to  pay  the  overplus  to  Hennersbeets,  hia 
heirs  or  assigns.  This  agreement  was  entered  into  the  1st  day 
of  November,  1869,  and  to  continue  until  the  1st  day  of  January, 
1871,  if  mutually  satisfactory.  There  is  no  proof  how  long  this 
agreement  continued,  but  whilst  it  was  in  existence  the  plaintiff 
did  business  with  Hennersbeets,  and  now  seeks  to  charge  Knight, 
Baker  ft  Co.  on  the  ground  of  a  partnership. 

In  (li*t.crmining  this  question,  the  intention  of  the  parties  must 
be  considered.  Written  articles  of  copartnership  may  be  so  ex- 
pressive as  to  leave  no  room  for  doubt  So  far  as  these  articles  of 
agreement  are  concerned,  we  discover  nothing  in  them  evidencing 
an  intention  to  form  a  partnership. 

A  case  similar  to  this  in  many  respects  came  before  this  court  at 
the  January  term,  1868.  Oertain  parties,  partners,  in  Decatur, 
having  an  idea  that  money  could  be  made  in  the  manufacture  of 
oultivators,  but  having  no  capital  to  engage  in  the  business,  induced 
a  banker  of  that  city  to  furnish  the  necessary  funds.  An  agree- 
ment was  entered  into,  by  which  the  manufacture  should  be  carried 
on  by  the  parties  applying  for  pecuniary  aid,  who  should  sell  the 
machines,  collect  tiie  proceeds,  and  return  to  the  banker  his 
advances,  and  account  to  him  for  one-third  of  the  profits.  The 
advances  amounted  to  more  than  eight  thousand  dollars,  exclusive 
of  interest.  The  banker,  having  received  no  return  for  these 
advances,  brought  an  action  against  the  other  parties,  which  was 
sought  to  be  defeated  on  the  ground  they  were  partners,  and  that 
one  partner  could  not  sue  his  copartners  at  law,  unless  there  was 
a  balance  struck,  and  a  promise  to  pay  it.  The  court  held  there 
was  no  partnership  shown — that  the  agreement  entered  into  was  but 
a  mode  of  getting  compensation  for  the  hire  of  money.  Lininer  y. 
Mittikin,  47  lU.  178. 
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In  another  case,  where  the  arrangement  was  that  one  party  was 
to  famish  money  and  the  other  was  to  purchase  cattle  with  it,  the 
party  furnishing  the  money  to  have  his  capital  rerumed,  with  five 
per  cent  interest  thereon,  together  with  ohe-half  the  profits  on  &  sale 
of  the  cattle,  it  was  held  the  parties  were  not  partners,  as  the  one 
furnishing  the  money  was  exposed  to  no  hazard  of  loss.  Adanu  r. 
Funk,  53  DL  219. 

In  the  case  before  us,  it  is  specially  agreed  Knight,  Baker  &  Oo« 
were  not  to  be  liable  for  any  losses  that  might  be  incurred  in  the 
business  in  which  Hennersheets  was  engaged.  As  in  the  case  last 
cited,  where  the  party  advancing  the  money  was  to  have  his  adyanoes 
returned,  with  five  per  cent  interest  thereon,  and  an  equal  share 
of  the  profits  on  the  sale  of  the  cattle,  no  partnership  was  created, 
and,  as  in  the  case  first  cited,  two  of  the  alleged  partners  dis- 
claimed any  partnership.  Knight,  Baker  and  Hennersheets,  in 
this  case,  testified  there  was  no  partnership,  and  none  was 
designed. 

Those  cases  were  between  the  alleged  partners.  It  remains  to 
inquire,  as  this  is  a  case  between  alleged  partners  and  a  third 
party,  whether  any  act  was  done  by  Knight,  Baker  &  Co.,  to  make 
them  partners  as  to  third  parties.  Notwithstanding  this  agree- 
ment, did  they  hold  themselyes  out  to  the  public  as  partners  with 
Hennersheets,  and  was  it  on  the  faith  of  an  existing  partnership 
that  plaintifFs  dealt  with  Hennersheets?  There  is  some  slight  eyi- 
denoe  tending  to  show  this,  but  when  taken  in  connection  with  aU 
the  facts  before  the  court,  it  failed  to  satisfy  the  court  such  a  state 
of  things  existed.  The  eyidence  on  this  point  may  be  said  to  be 
conflicting.  We  are  inclined  to  think,  with  the  circuit  judge,  the 
claim  was  not  sustained.  The  onus  was  on  the  plaintiff  to  estab- 
lish the  partnership  by  a  preponderance  of  eyidence,  as  a  plea, 
verified  by  affidavit,  was  pleaded  by  the  defendants  Knight  and- 
Baker.     Warrm  v.  (Jhambers  et  at.,  12  HI.  124. 

A  point  is  made,  and  is  assigned  as  error,  that  the  court  per- 
mitted Hennersheets,  who  had  been  defaulted,  to  testify  that  the 
firm  of  Knight,  Baker  &  Oc  of  which  he  was  a  member,  were 
not  partners  with  him,  he  and  Knight  and  Baker  testifying  to 
that  fact. 

We  think  there  was  no  error  in  this,  for  Heniersheets'  default 
could  amount  to  no  more  than  an  admission  by  him  of  the  port* 
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nership^  as  alleged^  and  sach  admission  oould  not  bind  Knight 
and  Baker. 

We  have  not  considered  it  important  to  inquire  how  the  aoooimt 
stands  between  appellant' and  Hennersheets,  as,  in  onr  opinion,  no 
partnership  has  been  established  by  the  testimony. 

no  error  in  the  record,  the  jadgment  is  aflbmed. 

JudgmmU  ajfirm§im 


OoBBUT,  appellant,  r.  Wiuov. 
mm.  109.) 

Mfidince  -*  reeord$  in  another  $uU  —  danddr. 

In  aa  aettoa  of  slander  for  charging  pUintilF  with  the  eommiasioii  of  a 
the  leooid  of  aoquittal  in  a  criminal  proeecation  for  the  same  erime  ia 
admiasittle  either  to  piore  tlie  truth  of  the  charge  or  to  show  malfee, 

A  OTION  on  the  case  for  slander.    The  opinion  states  the  case. 

J.  B.  Mann,  J.  Harper,  R.  W.  Hanfard  and  John  M.  d  John 
Mayo  Palmor,  for  appellant. 

B.  S.  T&rry  and  Townwnd  A  Towng,  tor  appellee. 

Bbbbsb,  0.  J.  This  was  an  aotion  on  the  case,  for  slander, 
brought  to  the  Circuit  Court  of  Vermilion  county,  by  Benjamin 
Wilson  against  Bdward  Oorbley,  to  which  the  defendant  pleaded 
the  general  issue,  and  a  special  plea  of  justification,  that  the  words 
spoken  were  true. 

The  jurjL  found  the  defendant  guilty,  and  assessed  the  damages 
at  six  thousand  soTen  hundred  dollars,  on  which  the  court  ren- 
dered judgment,  haying  oyerruled  defendant's  motion  for  a  new 
trial.    To  reyerse  this  judgment  is  the  purpose  of  this  appeal 

The  charge  made  by  the  defendant  against  the  plaintiff  was  th« 
oommission  of  a  crime  the  most  abhorrent  to  nature,  which,  J  es- 
tablished, would  ostracise  the  plaintiff  from  deoent  society.  We 
shall  express  no  opinion  on  one  of  the  points  made —  ijutt  is>  ttie 
amount  of  the  damages — but  haye  directed  our  attention  to  two 
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objections  which  we  deem  well  takeiiy  and  which  mnat  reyerae  the 
judgment. 

One  objection  is,  that  the  court  permitted  the  record  of  the  crim- 
inal cause.  The  People  t.  Wibon^  to  be  giren  in  eyidence  to  the 
jury  against  the  objection  of  the  defendant.  This  was  clearlj 
error.  It  is  an  axiom  of  the  law,  that  no  man  should  be  affected 
by  proceedings  to  which  he  was  a  stranger  —  to  which,  if  he  Is  a 
party,  he  must  be  bound.  He  must  haTc  been  directly  interested 
in  the  subject-matter  of  the  proceedings  —  with  the  right  to  make 
defense,  to  adduce  testimony,  to  cross-examine  the  witnesses  on  the 
opposite  side,  to  control,  in  some  degree,  the  proceedings,  and  to 
appeal  from  the  judgment.  Persons  not  having  these  rights  are 
regarded  as  strangers  to  the  cause.  Priyies  are,  of  course,  bound, 
as  they  are  the  representatiyes  of  the  real  parties. 

An  exception  to  this  rule  is  allowed  in  the  case  of  yerdicts  and 
judgments  upon  subjects  of  a  public  nature,  such  as  customs  and 
the  like;  in  most  or  aU  of  which  cases,  eyidenoe  of  reputation  is 
admissible,  and  also  in  cases  of  judgments  in  rem  ;  and  it  is  said  a 
judgment,  when  used  by  way  of  inducement,  or  to  establish  a  col- 
lateral fact,  may  be  admitted,  though  the  parties  are  not  the  same, 
as,  producing  the  record  of  conyiction  in  order  to  proye  the  legal 
inffuny  of  a  witness,  or  to  proye  what  was  known  at  a  trial,  and 
cases  of  this  nature.     1  GreenL  on  By.,  §-592  ei  seq. 

The  record  in  this  case  was  of  a  character  entirely  different.  It 
was  a  public  prosecution,  in  conducting  which  defendant  had  no 
agency  or  power,  or  rights,  or  interest  at  stake.  It  would  be  sub- 
yersiye  of  all  justice  to  allow  such  testimony.  What  could  be  more 
elBcacions  toward  a  recoyery  by  plaintiff  than  to  show  he  had  been 
indicted  and  tried  for  the  crime  and  acquitted  ?  Does  this  bind  the 
defendant  and  defeat  his  plea  that  the  charge  was  true  P  So  far  as 
the  defendant  in  the  indictment  and  the  people  are  concerned,  that 
record  can  speak  anywhere  and  eyerywhere,  and  its  tones  must  be 
heeded.  But,  on  what  principle  is  it  that  defendant  should  not  be 
permitted  to  proye  the  charge,  notwithstanding  the  yerdict  in  the 
criminal  trial  ?  Though  that  is  conclusiye  between  the  parties,  it 
is  not  true  as  against  the  defendant  Verdicts  of  juries  in  criminal 
cases  are  not  always  responsiye  to  the  facts,  though  public  policy 
demands  they  should  be  held,  when  foUowed  by  a  judgment,  as 
truth  itself,  but  this  only  as  to  parties  and  priyies,  or  in  regard  to 
lome  public  matter,  of  which  we  haye  spoken. 
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Bat  appellee  inBists  its  introdnction  was  proper,  to  establish  the 
quo  animo  the  words  were  spoken.  There,  is  a  dictum  of  Jastice 
Blaokfobd,  in  Abrama  y.  Smith,  8  Blaokf.  95,  to  this  ^Eeot,  but 
we  do  not  concur  with  it,  as  at  present  advised. 

Here  was  a  plea  of  justification.  If  the  words  were  true,  and  of 
their  truth  the  defendant  had  assumed  the  responsibility  of  estab- 
lishing, which  he  had  a  dear  right  to  do  notwithstanding  the  Tor- 
dict  of  acquittal,  the  Terdiot  and  judgment  had  no  place  in  the 
cause,  for  any  purpose.  If  the  charge  was  true,  the  defendant  had 
a  right  to  make  it  and  to  stand  by  it,  and  it  was  no  etidenoe  of 
malice  that  he  did  make  it  because  a  jury  had  acquitted  him.  Th« 
time  may  come  when  it  will  be  for  the  best  interests  of  the  republic 
to  make  a  public  demonstration  of  the  falsity  of  a  Terdiot  in  a  giren 
case.  Take  the  case  of  one  suing  for  damages  caused  by  the  death 
of  another,  under  the  statute,  should  the  acquittal  of  the  wrong- 
doer  on  an  indictment  for  the  act  discharge  liim  from  the  proceed- 
ings in  a  civil  suit  ?    The  case  is,  in  principle,  the  same  as  this. 

But  it  is  said  an  injury  was  preTented  by  the  ninth  instruction 
given  for  the  defendant  on  the  point  This,  if  duly  weighed  and 
considered  by  the  jury,  might  have  had  an  influence,  but  all  know 
how  very  difficult  it  is  to  eradicate  from  the  minds  of  a  jury  an  im- 
pression once  produced  by  evidence  of  a  seemingly  strong  oharaoter. 
What  would  jurymen  say,  in  their  consultation  room,  with  this 
record  before  them  P  They  would  consider  the  case  at  an  end, 
and,  as  a  court  and  jury  had  once  found  the  plaintiff  not  guilty, 
he  must  stand,  in  our  eyes,  as  an  innocent  person,  and  the  defend- 
ant's plea  of  justification,  under  such  droumstanoes,  amounts  to 
nothing. 

[The  other  questions  oonsidered  were  not  important] 

JudffmmU 


Whitb,  appellant,  v.  MuBiuLHn. 

AtfiMN^— «t<dmM— oft^rliM— ef#*  ^ 


In  aa  setkm  for  sediiction  of  the  plAintUrs  daughter  and  Mrvmnt,  evideoee  thai 
the  defendant  pioeared  an  abortion  to  be  made  is  admiaBlbla  In  aggiavatton 
of  damages,  if  saeh  laet  is  ehaiged  in  the  deelaratlon ;  and  evidenee  of  an 
oflbr  of  manlage  bj  the  defendant  after  aetkn  bRmght  is  aol  admissible  ia 

mitigatloa. 
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ACTION  on  the  case  against  White  by  Mnrtlandy  for  the  seduc- 
tion of  his  daughter.  The  declaration  also  charged  defendant 
with  having  procured  an  abortion  to  be  made  on  the  said  daughter 
after  so  seducing  her. 

Eyidence  was  giyen  upon  the  trial  tending  to  show  that,  in  Sep- 
tember, 1868,  when  Margaret  was  under  12  years  of  age,  the  plain- 
tifl,  her  father,  made  a  verbal  agreement  with  Mrs.  Jane  White, 
the  mother  of  the  defendant,  and  who  was  a  widow,  that  the  girl 
might  live  with  Mrs.  White  until  she  was  18  years  of  age,  proTid- 
ing  it  was  agreeable  to  all  parties,  Mrs.  White  agreeing  to  send  her 
to  school,  take  care  of  her,  and,  at  the  end  of  that  time,  give  the 
girl  a  cow,  a  bed,  and  some  other  things.  There  was  no  contract 
in  writing.         ' , '  '•  ^  .•    •   . , 

Evidence  was^aiscf  giv6n;tepding  Xqfinyvf  that^  in  December,  1870, 
whfle  Mrs.  White  was  absent,  at  a  nelj^boi^s,  ^be.^jefendami.toc^ 
the  girl,  by  force,  into  the  parlor,  and  there,  by  holding'  }i)b'^  hand 
over  her  mouth,  had  carnal  intercourse  with  her ;  that  such  inter- 
course was  afterward  continued  until  she  became  pregnant ;  that, 
in  the  spring  of  1871,  defendant  employed  a  doctor  for  the  purpose, 
who  produced  a  miaoarriage  on  her,  from  which  she  became  sick, 
in  May,  1871,  whereupon  both  Mrs.  White  and  defendant  absconded, 
and  plaintiff  afterward  took  her  home,  where  she  was  sick  and 
under  a  doctor's  care  for  a  long  time. 

There  was  also  evidence  that  after  thia  suit  was  brought,  defend- 
ant offered  to  marry  the  girl,  but  the  court  charged  the  jury  that 
they  should  not  take  such  offer  into  consideration  in  mitigation 

of  dfty^ftg^Mif- 

The  jury  returned  a  verdict  for  plaintiff  for  tiie  sum  of  $6,000. 
The  defendant  brought  the  case  up  by  writ  of  error. 


Jfafi jar,  Pei&non  S  MitUr  and  H.  W.Drap&Tf  for  plaintiff  in  error. 

0.  F.  Wheat  and  D.  G.  Tunnicliff,  for  defendant  in  error. 

McAllistbb,  J.  [After  deciding  questions  not  of  general  in- 
terpst.]  The  third  specification  involves  the  right  of  plaintiff, 
under  his  declaration,  to  give  evidence  tending  to  show  the  abor- 
tion. His  counsel  insist  that  it  was  too  remote,  and  had  no  neoes* 
wry  connection  with  the  real  gravamen  of  the  action,  even  if  de« 
fendant  caused  its  production.  It  was,  they  lay,  a  separata  and 
wrong. 
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This  particalar  wrong  is  speoifioally  charged  in  the  declaration. 
The  plaintiff  had  his  election  to  bring  his  action  in  trespass  or  aim. 
He  bronght  it  in  the  latter  form.  If  he  had  brought  trespass,  we 
perceive  no  reason  why  he  could  not  have  added  a  separate  count 
for  the  abortion,  because,  upon  the  plainest  principles  of  the  com- 
mon law,  if  somebody  else  had  gotten  the  girl  with  child,  and  the 
defendant  had  caused  the  abortion,  whereby  she  became  sicky 
and  plaintiff  lost  her  services,  the  action  would  lie,  because,  as  to 
plaintiff,  she  could  not  consent  to  that,  any  more  than  to  the 
carnal  intercourse.  Ohitty,  speaking  of  the  action  of  trespass,  says: 
''So,  it  lies  for  an  injury  to  the  relative  rights,  occasioned  by 
force,  as  for  menacing  tenants,  servants,  etc.,  beating  and  wound- 
ing, aqd  imprisoning  a  wife  or  sery^ni^  w)iet(d\iy  the  landlord, 
master  or  servant  ha;  sQstuHied;  floss;  ^^QOjgh-.tW-injaiyy  the  loss 
of  .serrifCfJ'etcb/^mfe-cooBeqiiejitiaVand  no^  immediate.  It  lies  for 
orii^EintfoonversattdnV  seducing  away  a  wife  or  servant,  orfordo- 
bauoliing  the  latter,  force  being  implied,  and  the  wife  or  servant 
being  considered  as  having  no  power  io  consent ;  and  a  count  for 
beating  the  plaintiff's  servant,  per  quod  sorviiium  ammt^  may  be 
joined  with  other  counts  in  trespass,  and  though  it  has  been  usual 
to  declare  in  case  for  debauching  a  daughter,  it  is  now  oonsidered 
to  be  preferable  to  declare  in  trespass. '^    1  Ohit  PI.  168. 

If  plaintiff  had  declared  in  trespass,  and,  after  alleging  the  assault 
carnal  intercourse  and  getting  her  with  child,  had  then  alleged,  in 
the  same  count,  the  causing  the  abortion  at  a  subsequent  time, 
without  averments  connecting  this  with  the  original  trespass,  the 
count  might  have  been  demurrable  for  duplicity ;  but  if  defendant, 
without  demurring,  took  issue  upon  it,  he  oould  not  exclude  evi- 
dence of  that  trespass.  In  actions  on  the  case,  much  broader  soope 
is  allowable,  and  the  count  is  not  subject  to  the  same  technical  rules 
as  to  singleness,  as  in  trespass. 

We  have  seen  that,  as  to  the  carnal  intercourse,  the  consent  of 
the  daughter  is  of  no  avail,  so  ftur  as  the  father  is  concerned,  be- 
cause, as  in  the  case  of  the  wife,  she  is  incapable  of  consenting. 
For  tiie  same  reason,  without  regard  to  the  criminal  law,  she  is 
incapable  of  oonsenting  to  an  abortion.  The  act  of  the  defendant 
in  causing  it  would,  tiberefore,  be  illegal,  and,  as  to  the  father, 
amount  to  a  trespass,  which,  if  followed  by  sickness  and  loss  of 
service,  would  be  actionabl&  Now,  in  legal  contemplation,  is  there 
DO  oonnection  between  the  original  wrong  of  debauching  and  get- 
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ting  her  with  child,  and  the  act  of  getting  rid  of  the  child,  in 
order  to  conceal  and  ayoid  detection  of  sach  original  wrong  ?  Ac- 
eording  to  the  common  law,  the  mere  act  of  carnal  intercourse  with 
the  daughter  does  not  giro  the  right  of  action  in  the  father.  There 
must  concur  the  pregnancy,  the  sickness  incident  thereto,  and^ 
theoretically,  the  consequent  loss  of  service,  but,  in  reality,  the 
loss  of  the  comfort  and  society  of  the  daughter,  and  of  the  honor 
of  the  father  and  his  family;  so  that  the  debauchery,  the  preg- 
nancy, the  sickness  consequent  thereupon,  inTolying  the  disability 
and  disgrace  of  the  daughter,  are  all  constituents  of  the  cause  of 
action.  Oan  it,  therefore,  be  successfully  maintained  that  this 
defendant,  haying  thus  unlawfully  yiolated  the  rights  of  the  father, 
but  who,  in  order  to  conceal  and  escape  the  consequences  of  that 
wrong,  has  led,  or  caused  that  daughter  to  be  led,  into  the  com- 
mission of  this  great  self-abuse,  seriously  injurious  to  her,  both 
morally  and  physically,  and  thereby  precipitated  and  aggrarated 
that  sickness,  which,  in  the  ordinary  course  of  nature,  would  fol- 
low the  original  wrongful  act,  may  be  permitted  to  say,  in  this 
action,  that  this  second  unlawful  interference  is  so  disconnected 
from  the  original  wrong  that  it  forms  no  part  of  it?  The  sub- 
stance of  it  is,  that,  for  the  defendant's  own  protection  from  the 
consequences  of  his  original  wrong,  he  subjects  this  daughter  to 
another,  which  carries  the  corruption  of  her  morals  to  an  extreme 
degree,  imperils  her  health  and  life,  and  exposes  her  to  a  deeper 
disgrace;  and  yet  it  is  insisted  that  the  fact  cannot  be  given  in 
evidence  as  an  aggravating  circumstance,  because  it  is  wholly  dis- 
connected from  the  cause  of  action.  We  cannot  concur  in  that 
view.  The  res  getim  here  inolndes  the  debauching  plaintiiPs 
daughter,  the  consequent  pregnancy,  the  forcible  birth,  and  con- 
sequent sickness  and  losa  of  service.  All  are  ingredients  of  causes 
of  action,  though  all  are  not  indispensable  ingredients. 

In  Klopftr  V.  Sromme,  S6  Wis.  872,  it  was  held  that  evidence  of 
an  abortion  produced  by  the  defendant  is  not  inadmissible  on  the 
ground  that  the  damages  it  tends  to  prove  are  too  remote. 

[The  court  then  considered  other  assignments  of  error  and  oon- 
tiniied.] 

it  has  been  urged  that  an  offer  of  marriage,  made  through  de« 
fendant's  attorney  on  his  behalf,  after  suit  brought,  should  have 
been  considered  in  mitigation  of  damages,  and  that  the  court 
erred  in  instmoting  the  jury  tiiat  it  oonld  not.    If  such  a  rule 
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ghoald  be  recognized  in  this  case,  it  wonld  be  applicable  to  every 
other.  There  seems  to  as  to  be  no  sound  principle  upon  which 
snch  a  doctrine  can  rest  We  will  not  stop  to  suppose  cases  of  m 
class  frequently  occurring,  but  any  one  may  conoeiye  of  them* 
where,  from  the  character  of  the  defendant,  the  fraud,  deceptioa 
and  hypocrisy  used  in  accomplishing  the  seduction,  such  an  oflar 
would  be  but  adding  insult  to  injury*  The  authorities,  so  far  as 
there  are  any  upon  the  question,  are  against  its  admissibility. 
Sedg.  on  Dam*  688;  IngersoU  ▼.  Janes,  5  Barb.  661. 

We  perceive  no  error  in  refusing  instructions  asked  for  defend- 
ant, but,  inasmuch  as  the  damages  awarded  are  very  laige,  if  not 
excessive,  we  feel  constrained  to  reverse  the  judgment,  for  the 
errors  pointed  out,  believing  that  it  ought  to  go  before  another 

JW7-  


FiBffr  Natiohal  Bavk  of  Quinot,  appellant,  v.  Bio 

Fffrt^eksek — reoovery  hif  dfmo&$  of  maneif  ptddan. 

The  defendant  received  a  check  in  good  faith  and  for  Talae,  but  afterward  had 
leaaon  to  donbt  its  genuineness.  He  presented  It  to  plainUiFs  hank, 
on  which  it  was  dxawn,  and  demanded  payment  withoat  disdodng  his  sus- 
picions. The  teUer  expressed  donbte  as  to  the  signataie,  bat  said  lie  would 
paj  it  if  defendant  would  indorse  It,  which  he  did«  EM,  that  the  plaintiff 
on  finding  that  the  check  was  a  foxgprj  might  reooTer  back  from  the  defend- 
ant the  monej  paid  on  it.* 

ACTION  by  Bicker  against  the  First  National  Bank  to  recover 
back  money  paid  on  a  forged  check  drawn  on  plaintiiPs  bank, 
and  held  and  presented  by  the  defendant  bank. 

The  check  purported  to  have  been  drawn  by  Manning  Bros,  upon 
Bicker's  bank,  and  was  payable  to  the  order  of  Hundrack  ft  Co. 
The  latter  deposited  the  check  in  defendant's  bank,  and  drew 
against  it  nearly  the  full  amount  thereof.  Directly  after  defendant 
had  reason  to  doubt  the  genuineness  of  the  signature  to  the  cheok, 

*Bee  FaUowA  Park  Bank  r.  mnth  Nat.  BofU; (46 N.  T.  77X  7  Am. Rspi, 
810, amd  nets,9iZ ;  Fint  NaUonal Bank  t.  Tappnn (6  Kans.  4B9^  7 
amimohtua  Sanifc  v.  Amis  aO0  Mms.  44I),  d  Am.  Bep.  att. 
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uid  sent  it  by  one  Mills,  a  clerk,  to  the  plaintiff's  bank  for  pay* 
ment  Plaintiff's  teller  stated  that  he  was  not  familiar  with  the 
drawer's  signature,  but  that  if  Mills  would  indorse  it  for  his  bank 
he  would  pay  it.  Mills  indorsed  it;  got  the  money;  returned  it  to 
defendant;  informed  his  cashier  of  what  he  had  done,  which  the 
cashier  approved.  The  plaintiff  discovered  the  check  was  a  forgery 
and  offered  to  return  it,  demanding  the  money  paid*  The  facta  are 
stated  more  fully  in  the  opinion  of  the  court.  The  plaintiff  had 
judgment,  and  defendant  appealed. 

SOkinner  dk  Marshy  for  appellant. 

Wheat  d  Marcy^  tor  appellee. 

Scott,  J.  The  cases  are  numerous  that  dedde  the  drawee  must 
be  presumed  to  know  his  correspondent's  signature.  In  case  he 
VBokes  payment  to  an  innocent  holder  for  ralue,  he  is  concluded  by 
the  act,  notwithstanding  the  bill  may  turn  out  to  be  a  forgery.  If 
he  accepts  a  bill  he  must  pay  it,  and  if  he  has  paid  it  in  the  usual 
course  of  business,  he  cannot  recover  the  money  back  from  the 
payee  or  holder.  Price  v.  Neale,  3  Burr.  1354;  Wilson  v.  Alexander, 
3  Scam.  392;  Hoffman  v.  Bank  of  Milwaukee,  12  Wall.  181;  Bank 
of  U.  S.  V.  Bank  of  Georgia,  10  Wheat.  833. 

The  same  principle,  for  still  more  politic  reasons,  lias  been  held 
to  apply  to  bankers  in  the  payment  of  bank  notes  and  checks. 
Bankers  are  supposed  to  have  a  better  opportunity  to  know  the 
signatures  of  their  depositors  to  checks  than  a  drawee  that  of  a 
single  correspondence,  whose  bills  are  drawn  with  less  frequency, 
and  are,  perhaps,  held  to  a  higher  degree  of  diligence  in  that  regard. 

The  principles  applicable  to  checks  and  to  bills  are  regarded  as 
sufficiently  analogous  to  make  a  decision  rendered  upon  one  in* 
strumont  a  precedent  for  a  case  arising  on  the  other.  Hence,  we 
find  the  case  of  Price  v.  Nedh  is  referred  to  in  nearly  or  quite  all 
the  decisions  on  this  question. 

This  was  an  action  to  recover  back  money  paid  on  two  forged 
Mils.  It  was  declared  the  plaintiff  could  not  recover,  for  the  reason 
the  defendant  had  received  the  money  on  the  bills  indorsed  to  him 
for  a  valuable  consideration  without  any  suspicion  of  forgery,  and 
that  it  was  incumbent  on  the  plaintiff  to  be  satisfied  the  bill  drawn 
oil  him  was  in  the  drawers'  hand,  before  he  accepted  or  paid  it^  but 
it  was  not  incumbent  on  the  defendant  to  inquire  into  it. 
Vol.  XXIL  — 14 
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The  dootrine  of  this  case,  bo  far  as  it  holds  the  drawee  is  boniid 
to  know  the  handwriting  of  his  correspondent,  when  applied  to 
the  case  of  a  bill  accepted  or  paid  by  him,  where  the  drawee's 
name  has  been  forged,  has  seldom,  if  ever,  been  departed  from.  It 
is  said  to  have  its  foundation  in  a  soand  public  policy,  and  oonsid* 
erationsof  oonyenienoe  in  oommercial  transactions  make  it  impera* 
fcir^  it  shall  be  enforced. 

The  general  mle,  no  donbt,  has  its  exceptional  cases,  and  the 
dootrine  as  stated,  by  Lord  Maksfibld  in  Prie$  r.  Nedle,  has  cer- 
tainly been  very  much  limited  bym6re  modem  decisions.  The 
difficulty  does  not  lie  in  the  genend  rule  itself  for  it  is  undoubtedly 
supported  by  reason  and  the  weight  of  authority,  but  in  its  appli- 
cation to  pfu*ticular  cases. 

It  will,  perhaps,  afford  a  dearer  understanding  of  the  points  in 
oontrorersy  if  we  giro  a  brief  history  of  the  case  at  bar,  as  made  by 
the  evidence. 

On  the  morning  of  the  24th  of  June,  1878,  Hundraok  ft  Oo. 
deposited  with  the  appellant  bank  three  checks,  purporting  to  be 
drawn  in  their  favor  by  business  firms  of  the  city.  Among  them 
was  the  check  in  controversy,  purporting  to  be  signed  by  Manning 
Bros.,  and  drawn  upon  appellee.  The  party  making  the  deposit  im« 
mediately  drew  out  nearly  the  entire  deposit  This  transaction 
occurred  after  the  hour  of  10  o'clock,  at  which  hour  the  exchangee 
of  checks  between  the  several  banks  are  usually  made. 

On  the  same  day,  and  about  the  same  hour,  Hundraok  deposited 
a  number  of  checks  in  the  Union  Bank,  and  in  like  manner  drew 
out  the  largest  portion.  Among  the  checks  deposited  with  the 
Union  Bank  was  one  of  Bagby  ft  Wood.  About  11  o'clock  of  that 
day  it  was  presented  at  the  appellant  bank  to  asoertain  if  it  was 
all  right,  when  the  clerk  was  told  there  was  no  funds  there,  but 
probably  would  be  by  3  o'clock.  In  the  afternoon  the  attention  of 
Wood  was  called  to  this  check,  and  it  was,  upon  inquiry,  found  to 
be  a  forgery. 

In  the  usual  course  of  business  checks  of  other  banks  received 
after  10  o'clock  would  be  retained  until  that  hour  the  next  day, 
when  the  checks  would  be  exchanged  and  the  balanoes  paid.  When 
it  was  discovered  the  checks  of  Bagby  &  Wood  were  forgeries,  there 
was  some  uneasiness  numifested  among  the  officers  of  the  appellant 
bank  and  those  of  the  Union  Bank  in  regard  to  these  and  other 
eheoks  that  had  been  deposited  by  Hundraok.    The  Union  Bank 
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hftd  also  taken  from  Hundrack  &  Go.  a  check  of  Manning  Bros,  on 
appellee's  bank.  Both  parties  were  anxious  to  know  whether  the 
checks  they  had  taken  were  genuine.  On  sending  them  to  appel- 
lee's bank,  shortly  before  3  o'clock,  they  were  promptly  paid. 

There  is  a  direct  contradiction  in  the  evidence  as  to  what  passed 
between  the  witness  Mills  and  the  teller  of  appellee's  bank,  when 
the  former  presented  Manning  Bros.'  check,  the  one  in  oontroT0rsy» 
for  payment.  It  is  certain  Mills  did  not  communicate  the  suspic- 
ions that  had  been  aroused  on  learning  the  Bagby  &  Wood  checks 
were  forgeries ;  that  the  checks  of  Schermerhom  Bros.  &  Go., 
drawn  on  the  Union  Bank,  were  probably  forgeries,  and  that  T.  S. 
Hundrack,  who  had  made  the  seyeral  deposits  in  the  name  of 
Hundrack  &  Go.,  and  who  alone  constituted  that  fictitious  firm, 
had  fled  the  city.  All  these  facts  were  within  the  knowledge  of 
some  of  the  principal  bank  officers  before  Mills  was  sent  to  appel- 
lee's bank  with  the  check. 

The  signature  to  the  check  purported  to  be  in  the  handwriting 
of  August  Manning.  The  brother,  who  usually  signed  the  checks, 
is  Antoine.  The  proof  shows  August  signed  but  few  checks,  and 
hence  the  bank's  officers  were  not,  in  fact,  very  familiar  with  his 
signature.  It  was  an  adroit  contrivance  on  the  part  of  the  forger 
to  avoid  detection,  for  it  is  proven  August  was  temporarily  absent 
from  the  city  on  that  day. 

The  teller  of  appellee's  bank  testifies  he  first  saw  the  check  in 
the  morning;  that  it  was  presented  by  a  man  who  represented 
himself  to  be  Hundrack,  but  he  did  not  know  him.  He  declined 
to  pay  it  then,  because  he  had  doubts  about  the  signature.  When 
Mills  presented  it  in  the  afternoon  to  get  it  certified,  he  says  he 
told  him  he  was  not  acquainted  with  the  signature,  but  supposed 
it  was  the  signature  of  one  of  the  Manning  Bros.,  with  which  he 
was  not  acquainted,  but  if  he  would  indorse  the  check,  he  would 
pay  him  the  money.  Mills  then  indorsed  it  for  appellant^  and  the 
teller  paid  him  the  money.  He  returned  and  told  the  cashier  of 
the  appellant  bank  what  he  had  done  —  that  he  had  indorsed  the 
check  and  got  the  money.    The  reply  was,  *'  It  is  all  right." 

Mills  denies,  however,  much  of  this  conversation  with  the  teller, 
bat  admits  he  indorsed  it  because  it  was  the  custom  among  banka 
to  stamp  or  indorse  checks  payable  to  order.  He  further  admits 
Sie  teller  said  to  him,  "  You  indorse  it,  and  I  will  pay  you  the 
oioney/'  to  which  he  replied:  ''I  said  to  him  I  did  not  know 
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whether  I  was  anthorized  to  indorse  it,  but  I  would  do  so;  and  I 
indorsed  it,  and  he  paid  me  the  money.'' 

Appellee  soon  discovered  the  checks  were  forgeries,  and  the 
same  afternoon,  within  a  few  hoars,  offered  to  return  the  one  in 
controversy  to  appellant,  and  demanded  the  money  paid  on  it^ 
which  was  refnsed.  It  clearly  appears  the  forger  had  fied  before 
the  checks  were  presented  for  payment. 

I'he  principle  that  lies  at  the  foundation  of  all  the  cases  on  this 
subject,  and  which  is  said  to  preclude  a  recovery,  is,  that  the 
drawee  is  presumed  to  know  the  signature  of  the  drawer.  Having 
accepted  or  paid  the  bill,  he  is  estopped,  on  considerations  of  pub- 
lic policy,  from  denying  that  which  it  was  his  duty  to  know.  The 
law  will  not  permit  him  to  allege  he  was  mistaken,  when  no  fraud 
has  been  practiced  upon  him.  The  doctrine  proceeds  on  the 
ground  the  loss  hais  arisen  through  some  neglect  or  default,  and 
the  presumption  being  the  drawee  knows  his  correspondent's  hand- 
writing,  if  he  pays  or  accepts  a  forged  bill,  it  will  be  presumed  it 
was  through  some  carelessness  on  his  part,  and  the  law  will  impose 
the  loss  on  him. 

The  rule,  however,  presupposes  the  good  faith  of  the  transac- 
tion, that  the  holder  was  a  purchaser  bona  fide  for  a  valuable  con- 
sideration, for  the  law  certainly  is,  the  drawee  or  payor  can  recover 
where  the  payee  or  holder  is  himself  at  fault,  or  has  been  guilty  of 
fraudulent  practices  which  may  have  thrown  him  off  his  guard. 
The  reason  assigned  for  the  decision  in  Price  v.  Neal$  is,  that  the 
defendant  had  received  the  bills  for  **  a  fair  and  valuable  consider- 
ation, which  he  had  bona  fide  paid,  without  the  least  privacy  or 
suspicion.  Here  was  no  fraud,  no  wrong.''  G-reat  stress  is  laid 
on  the  fact  **  the  plaintiff  lies  by  for  a  considerable  time  after  he 
had  paid  these  bills,  and  then  finds  out  that  they  were  foq^ed,  and 
the  forger  comes  to  be  hanged." 

The  reasoning  of  this  case  seems  to  have  been  adopted  in  nearly 
all  the  cases  on  this  subject,  with  more  or  less  distinctness.  Hence 
we  discover,  in  very  many  of  the  cases  where  it  has  been  held  the 
drawee  cannot  recover  back  money  inadvertently  paid  on  a  forged 
bill  or  check,  that  one  element  of  defense  was  in  not  giving 
prompt  notice  to  the  payee  or  holder,  the  instrument  was  a  forgery. 
The  tendency  of  all  modem  decisions  seems  to  be,  that,  where 
there  has  been  an  unreasonable  delay  in  disoovering  the  forgery  and 
giving  notice,  it  will,  in  every  instanoe,  bar  a  recovery  by  the  payor 


JANUABY  TERM,  1874.  109 

FIzBt  Nfttlonal  Bank  of  Qnincf  t.  Bieker. 

It  will  be  obserred,  from  a  consideration  of  the  evidence  in  the 
daae  at  bar,  there  is  almost  a  total  absence  of  those  facts  npon  which 
the  decisions  have  been  rested,  that  hold  the  payor  cannot  reoorer 
back  money  paid  by  mistake  on  a  forged  bill.  There  was  no  nn« 
reasonable  delay  in  giving  notice  the  check  was  a  forgery.  It  wae 
given  in  a  few  honrs  after  the  payment  was  made.  The  forger  had 
fled  before  the  check  was  presented,  and  hence  it  cannot  be  said 
the  delay  worked  any  injury  to  appeUant,  or  prevented  the  bank 
from  secnring  itself,  or  that  the  payment,  if  retracted,  made  its 
oondition  any  worse  than  if  appellee  had  ref  nsed  payment  in  the 
first  instance.  But  more  important  than  aU,  there  is  wanting  in 
this  case  that  element  of  good  faith  that  is  to  be  found  in  nearly 
all  the  adjudged  cases  where  a  recovery  has  been  denied. 

It  is  doubtless  true  the  appellant  bank  received  the  check  in  the 
usual  course  of  business  of  Hundrack»  without  any  suspicion  it 
was  a  forgery.  But  when  it  was  presented  for  pajrment  the  bank 
officers  had  every  reason  to  believe  it  was  spurious,  and  that  the 
forger  had  absconded.  They  knew  Bagby  &  Wood's  checks  were 
forgeries.  No  actual  knowledge  had  then  been  obtained  the  Man- 
ning Bros.'  checks  were  forgeries,  but  they  had  such  information 
as  gave  ground  for  such  belief,  and  would  put  any  prudent  man  on 
his  guard.  Without  imparting  the  information  in  their  possession, 
the  check  was  presented  at  appellee's  bank,  not,  perhaps,  for  pay- 
ment,  but  for  certification. 

There  is  testimony  to  the  effect,  and  the  jury  had  the  right  to 
give  credence  to  it,  that  the  teller  of  appellee's  bank  told  appellant's 
derk  he  did  not  certainly  know  the  signature  to  the  check,  but 
would  only  pay  it  on  condition  it  was  indorsed  by  appellant,  which 
was  done.  It  is  hardly  probable  the  check  would  have  been  paid 
but  for  the  indorsement.  No  one  can  believe  appellee  would  have 
paid  the  check  had  his  teller  been  put  in  possession  of  the  facts 
then  known  to  the  officers  of  the  appellant  bank  or  the  Union 
Bank.  The  cashier  was  in  possession  of  such  facts  as  made  it  mor- 
ally certain  at  least  that  it  was  a  forgery,  before  he  sent  the  check 
to  appellee's  bank  for  certification.  This  information  was  withheld. 
Was  this  good  faith  ?  These  facts  rendered  it ''  against  conscience," 
to  use  the  terse  language  of  Lord  Mansfield  in  Price  v.  Neah,  for 
appellant  to  retain  appellee's  money. 

It  is  sought  to  bar  a  recovery,  for  the  reason  it  is  said  appellee 
is  estopped  to  deny  he  knew  the  signature  of  his  own  depositor. 
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The  defense  is  not  rested  so  much  on  the  ground  of  an  uioppei 
in  pais  as  upon  an  estoppel  arising  oat  of  a  presumption  in  puran- 
anoe  of  legal  obligation,  as  understood  in  oommeroial  law.  Suoih 
an  estoppel  is  of  rastly  less  significanoe  than  one  created  by  delib- 
erate acts  of  the  party  which  it  would  be  inequitable  for  him  to 
retract.  The  doctrine  of  estoppel  insisted  upon,  as  was  said  in 
Eefnsr  y.  Vandohh,  67  DL  620;  &  0, 11  Am.  Bep.  30,  concerns 
conscience  and  equity,  and  the  party  who  would  arail  of  it  must 
himself  hare  acted  in  good  faith  toward  the  party  on  whose  conduct 
he  relied,  or  it  will  constitute  no  bar  to  the  assertion  of  the  truth. 
We  conceiTe  this  to  be  pre-eminently  a  case  where  this  most  equit- 
able principle  would  find  its  most  appropriate  application.  Appel- 
lant claims  it  relied  on  the  obligation  of  appellee  to  know  the  sig- 
nature of  his  own  depositor,  and  insists  he  is  estopped,  by  reason 
of  this  legal  presamption  that  prevails  in  banking  and  commercial 
transactions,  to  say  he  was  mistaken.  But  did  the  officers  of  the 
appellant  bank  act  in  good  faith  toward  appellee  in  withholding 
the  knowledge  of  those  facts  they  possessed  ?  This  goilty  conduct 
induced  the  very  action  the  bank  relies  upon  as  an  estoppel,  and  it 
seems  to  as  it  would  be  most  inequitable  it  shouldprevail  as  a  defense. 

It  is  contended  there  is  no  duty  resting  on  the  innocent  holder 
of  a  check,  on  presenting  it  for  payment,  to  communicate  to  the 
bank  suspicions  he  may  have  as  to  its  spurious  character,  if  at 
the  time  he  took  it  he  had  no  reason  to  suspect  it  was  a  forgery. 
The  cases  of  TAe  Bank  of  8t.  Albans  v.  The  Farmers'  Bank,  10 
Vt.  141^  and  Ward  v.  AUon,  2  Mete.  63,  are  cited  in  support  of  this 
proposition. 

We  have  looked  into  those  cases,  but  we  do  not  think  they  sus- 
tain the  doctrine  to  the  extent  asserted.  While  we  have  the  high- 
est respect  for  the  courts  that  rendered  those  decisions,  we  must 
be  permitted  to  express  our  dissent  from  the  principle  insisted 
upon,  as  being  unsound  in  law  and  in  good  conduct.  No  war- 
rant can  be  found  for  its  introdaction  in  the  exigencies  of  banking 
or  commercial  transactions.  Such  a  doctrine,  in  our  opinion, 
would  tend  rather  to  debase  than  maintain  commercial  integrity. 

Where  exceptional  circamstances  and  excusing  facts  are  made 
clearly  to  appear,  courts  have  permitted  a  recovery,  and  in  some 
instances  very  slight  palliating  circumstances  have  been  declared 
sufficient  The  case  of  Wilkinson  v.  Johnson^  3  B.  &  0.  428,  is  a 
well-reasoned  case  on  this  i>oint. 
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The  oaae  of  ^hddard  y.  The  Merchants'  Bank,  4  N.  Y.  147>  is  a 
itill  stronger  oase  illnstratiye  of  the  exceptions  to  the  general 
rale.  In  that  oase,  the  plaintiffs  were  informed  a  draft  had  been 
drawn  by  their  oorreepondentj  a  bank  in  Ohio^  on  the  American 
Exchange  Bank,  at  New  York,  which  had  been  protested^  and  was 
then  in  the  hands  of  the  notary.  The  plaintiff  called  to  see  the 
notary  about  taking  np  the  draft,  bnt,  owing  to  his  absence,  did 
not  see  the  draft"  On  this  Information  the  plaintiff  acted,  and 
supposing  his  correspondent  (the  Oanal  Bank)  had,  by  mistake, 
drawn  on  the  Exchange  Bank,  with  which  it  had  jnst  before  kept 
an  account,  inst^  of  drawing  on  the  plaintiffs,  and  wishing  to 
protect  the  credit  of  the  drawers,  he  left  a  check  with  a  party  in 
the  office,  to  be  delivered  to  the  notary,  to  take  up  the  draft,  and 
gave  directions  to  hare  it  sent  to  his  office  that  day.  The  notary 
took  the  check  and  paid  the  money  to  the  defendants,  but  failed  to 
send  the  draft  as  requested.  When  the  plaintiff  called  the  next 
day  on  the  notary,  for  the  draft,  on  its  production  he  immediately 
pronounced  it  a  forgery,  and,  thereupon,  went  to  the  defendant's 
bank  and  demanded  the  money  back.  On  this  state  of  facts  the 
plaintiffs  were  permitted  to  recoTer,  on  the  ground  they  were  guilty 
of  no  negligence,  as  the  notary,  when  he  receired  the  check,  and 
handed  it  oyer  to  the  defendants,  both  he  and  they  tacitly  affirmed 
the  draft  was  genuine. 

In  MeKleroy  t.  Souih^rn  Bank  of  KetUueky,  14  La.  Ann. 
458,  while  admitting  the  full  force  of  the  general  rule,  it  was, 
nevertheless,  ruled,  where  a  party  becomes  the  holder  of  a  forged 
draft  before  it  had  been  accepted,  and  the  loss  had  already  attached 
before  payment  by  the  acceptors,  who,  immediately  on  ascertaining 
the  spurious  character  of  the  paper,  gave  notice  to  the  holders, 
such  a  case  was  an  exception  to  the  general  rule,  and  the  acceptors 
were  not  estopped  from  proving  the  forgery  and  recovering  the 
money  back. 

The  principle  upon  which  the  case  is  decided  is,  the  holder  had 
suffered  no  loss,  it  having  already  occurred,  and  he  ought  not  tc 
be  permitted  to  profit  by  the  mere  accident  of  payment. 

In  the  ciEise  at  bar  the  accident  of  payment  was  produced,  if  the 
testimony  of  the  teUer  of  appellee's  bank  is  to  be  believed,  by  the 
act  of  appellant's  clerk  indorsing  the  check.  Payment  had  been 
refused  in  the  morning,  on  the  ground  the  teller  had  doubts  as  to 
the  signature.    While  it  is  not  claimed  a  recovery  car   be  had 
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under  the  present  declaration  on  the  indorgemont,  it  is  a  fact  that 
tends  to  show  appellee  was  gailty  of  no  negligence  in  payi&g  tki 
oheok.  The  fact  of  the  indorsement  induced  appellee  to  waire  his 
doubts  as  to  the  genuineness  of  the  signature  of  his  depositor, 
which  he  would  not  otherwise  have  done.  These  facts  bring  the 
case  at  bar  dearly  within  the  principle  of  the  decision  in  ff&ddard 
T.  The  M&rehatU^  Bank,  supra. 

The  instructions  given  were  substantially  correct,  and  were  such 
as  the  nature  of  the  case  required.  Upon  the  whole  record  we 
are  satisfied  the  rerdict  was  warranted  by  the  law  and  the  evidence. 
The  judgment  must,  therefore,  be  aflhrmed. 

Judgm$ni  €ffhmML 


iLLnroia  Obhtbal  Bailboad  Ooxputt  t«  OoDmnr. 

NigUffm^es^^dtUif^fraUr^ad  company  iamard  &m  iiatai^A<%  t—BWwf  #»  #i 

truck, 

Flaintifl^  while  pMeing*  for  hia  own  oonTenieneet  over  a  poitioB  of  d«faBdMit*fl 
ndlroftd  line»  where  the  public  were  in  the  haUt  of  peiwlng  and  re-paosing, 
WEB  injured  through  the  alleged  negligence  of  defendant.  SM,  thai  the 
right  of  waj  was  the  exduaiye  propert7  of  the  defendant;  that  the  fket  thai 
the  defendant  had  paaaiTelj  permitted  othen  to  use  it  as  a  fool  waj,  gave 
plaintiff  no  right  thereon*  and  imposed  no  dutj  on  the  defendant  to  provide 
safO'guards  against  the  dangers  incident  to  such  use,  and  that  the  defendant 
would  onlj  be  liable  for  willful  injury  or  gross  negligence. 

ACTION  on  the  case,  by  Godfrey  against  The  DlinoiB  Central 
Bailroad  Company,  to  recover  damages  for  injuries  received 
through  the  alleged  negligence  of  defendant's  servants. 

Plaintiff  was  injured,  while  walking  on  defendant's  traok,  by  de- 
fendant's switch  engine,  at  Decatur,  a  short  distance  north  of  the 
crossing  of  the  Toledo,  Wabash  and  Western  Bailway.  Defendant's 
road  at  that  point  consisted  of  three  parallel  tracks.  Plaintiff  was 
returning  from  a  search  for  his  cow,  and  was  walking  between  the 
tracks,  when  the  engine  struck  him  and  injured  Urn.  Plaintiff 
testified  as  follows : 

''  I  passed  over  the  T.,  W.  and  W.  Bailway,  going  home  ;  looked 
behind  me  and  didn't  see  any  engine ;  got  on  the  Central  track  on 
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the  north  side  of  the  T.,  W.  and  W.  Bailway,  where  the  roads  or  dm  ; 
had  passed  there  a  good  many  times  for  the  last  seven  years  ;  I  was 
walking  along  there  between  the  two  west  tracks ;  had  got  about 
30  steps  north  of  the  T.,  W.  and  W.  Bailway ;  just  as  I  was  going 
north,  one  of  the  hands  from  the  freight  house  said,  '  look  out ' ;  I 
heard  him,  and  before  I  could  look  round  I  was  struck ;  whs 
knocked  down  ;  it  was  about  half  past  3  o'clock  p.  jl  ;  lidn  t  see 
any  engine  when  I  got  on  the  road  ;  didn't  hear  a  whistle  or  oell 
sounded ;  I  didn't  know  which  track  it  was  on  when  I  heard  the 
man  speak." 

Persons  had  been  in  the  habit  of  passing  and  re-passing,  on  foot, 
between  the  middle  and  west  tracks  on  defendant's  road,  from  the 
crossing  north,  past  the  point  of  accident,  for  a  number  of  years, 
without  objection  by  the  company. 

There  was  two  or  three  persons  on  the  engine  at  the  time  of  the 
accident,  but  they  were  looking  at  an  engine  on  the  T.,  W.  and  W. 
Bailway,  and  did  not  see  phuntifr.  There  was  no  fireman  on  the 
engine. 

Upon  the  trial  the  following  instruction,  among  others,  was  giyen 
for  the  plaintiff : 

'^  2.  If  the  jury  belieye,  from  the  evidence,  that,  on  or  about  the 
4tb  day  of  November,  A.  D.  1871,  the  plaintiff  was  walking  upon 
the  right  of  way  of  the  defendant,  north  of  the  intersection  of  the 
railway  of  the  defendant  with  the  Toledo,  Wabash  and  Western 
Railroad,  in  the  city  of  Decatur,  Illinois,  and  that  the  place  where 
the  plaintiff  was  so  walking  was  a  public  thoroughfare,  used  by  the 
citizens  of  said  city,  to  pass  and  re-pass  thereon,  without  hindrance 
or  objection  by  the  defendant ;  and  if  the  jury  further  believe,  from 
the  evidence,  that,  while  the  plaintiff  was  so  walking  on  said  right 
of  way  of  defendant,  and  that  he  was  using  due  care  and  caution 
in  waUdng  thereon,  an  engine  of  the  defendant  was  negligently  and 
carelessly  run  upon  and  against  the  plaintiff,  while  said  engine  was 
under  the  control  and  management  of  the  servants  of  the  defend- 
ant, and  that  the  plaintiff  was  injured  by  and  through  such  negli* 
gence  and  carelessness  of  the  servants  of  the  defendant,  then,  in 
such  case,  the  jury  should  find  for  the  plaintiff." 

^rhe  defendant  asked  for  several  instructions  which  were  refused 
The  plaintiff  recovered,  and  the  defendant  appealed. 

NeUan  A  £oby,  for  appellant. 
Vol.  XXII.  — 16 
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Crea  A  Swing,  W.  W.  ffBrien  and  Park  dk  Lee,  for  appellee. 

Sheldon,  J.  This  oanae  was  tried  in  the  court  below,  and  sab- 
mitted  to  the  jury,  as  manifested  by  the  instniotions  giren  and 
refused,  upon  an  erroneous  theory,  whioh  was,  that  from  the  &ot 
of  the  citizens  of  Decatur  having  been  in  the  habit  of  passing  and 
re-passing  oyer  the  portion  of  defendant's  right  of  way,  where  the 
injury  in  question  occurred,  the  plaintiff  had  acquired  some  right 
which  affected  the  defendant's  relation  toward  him,  and  that,  at 
the  time  of  the  accident,  he  was  in  the  exercise  of  a  legal  right. 
It  yery  materially  affects  the  question  of  the  respective  duties  and 
liabilities  of  the  parties,  whether,  at  such  time,  the  plaintiff  was  in 
the  exercise  of  a  legal  right  or  not. 

The  right  of  way  was  the  exclusive  property  of  the  company, 
upon  which  no  unauthorized  person  had  a  right  to  be,  for  any  pur- 
pose. The  plaintiff  was  traveling  upon  defendant's  right  of  way, 
not  for  any  porpoee  of  business  oonneoted  with  the  railroad,  but 
for  his  own  mere  convenience  as  a  foot  way  in  reaching  his  home  on 
return  from  a  search  after  his  cow.  There  was  nothing  to  exempt 
him  from  the  character  of  a  wrong-doer  and  trespasser  in  so  doing, 
further  than  the  supposed  implied  assent  of  the  company^arising  from 
tneir  non-interference  with  a  previous  like  practice  by  individuals. 

But,  beoaose  the  company  did  not  see  fit  to  enforoe  its  righta, 
and  keep  people  off  its  premises,  no  right  of  way  over  its  gronnd 
was  thereby  acquired.  It  was  not  bound  to  protect  or  provide  safe- 
guards for  persons  so  using  its  grounds  for  their  own  convenience. 
The  place  was  one  of  danger,  and  such  persons  went  there  at  their 
own  risk,  and  enjoyed  the  supposed  implied  license  subject  to  its 
attendant  perils.  At  the  most,  there  was  here  no  more  than  a 
mere  passive  acquiescence  in  this  use.  A  mere  naked  license  or 
permission  to  enter  or  pass  over  an  estate  will  not  create  a  duty  or 
impose  an  obligation  on  the  part  of  the  owner  to  provide  against 
the  danger  of  accident.  Sweeny  v.  Old  Colony  and  Newport-  Ry. 
Co.,  10  Alien,  373;  Hichey  v.  Boston  dk  Lowell  Ry.  Co.,  14  id.  429; 
Phil,  and  R.  R.  Co.  v.  Hummett,  44  Penn.  St  375  ;  Qillie  v.  The 
Penn.  Ry.  Co.,  59  id.  129. 

For  all  the  purposes  of  this  suit  the  plaintiff  stands  in  no  more 
favorable  condition  than  that  of  a  wrong-doer  and  trespasser.  He 
was  not,  at  the  time  of  the  accident,  in  the  exercise  of  a  legal  right, 
%nd  was  in  the  enjoyment  of  no  more  than  a  bare  license  of  assent 
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laoitly  given,  and  his  duty  and  the  obligation  of  the  Company  are 
to  be  measnred,  as  in  the  case  of  one  thus  situated.  Where  both 
parties  are  equally  in  the  position  of  right,  which  they  hold  inde- 
pendent of  the  favor  of  each  other,  the  plaintiff  is  only  bonnd  to 
show  that  the  injury  was  produced  by  the  negligence  of  the  defend- 
ant, and  that  he  exercised  ordinary  care  or  diligence  in  endeayoring 
to  avoid  it.  But  where  the  plaintiff  is  himself  in  the  wrong,  or  not 
in  the  exercise  of  a  legal  right,  or  was,  at  the  time,  enjoying  a 
privilege  or  favor  granted  without  compensation  or  benefit  to  the 
party  granting  it,  and  of  whose  carelessness  complaint  is  made,  he^ 
the  plaintiff,  most  use  extraordinary  care  before  he  can  complain 
of  the  negligence  of  another.  Aurora  Branch  R.  R,  Go.  v.  OritnoSj 
13  IlL  585. 

As  a  general  rule,  it  is  culpable  negligence  to  cross  the  track  of 
a  railroad  at  a  highway  crossing,  without  looking  in  every  direction 
that  the  rails  run,  to  ascertain  whether  a*  train  is  approaching. 
Shearm.  ft  Redf .  on  Negligence,  §  488,  and  oases  cited  in  note  ; 
and  the  same  degree  of  care  and  precaution,  of  course,  should  be 
required  on  the  part  of  one  traveling  lateraUy  upon  the  track. 

With  increased  force  did  this  requirement  apply  to  this  plaintiff 
who  was  not  lawfully  using  the  railroad  track.  He  only  says  that 
when  he  went  on  to  the  road  he  looked  and  saw  no  engine.  But 
this  was  not  enough.  He  should  have  kept  constant  watch  while 
he  was  traveling  along  the  track  for  the  approach  of  an  engine. 
Besides,  there  was  ample  space  between  the  tracks  for  plaintiff 
to  have  walked,  without  exposure  to  danger  on  either  track;  and 
there  would  seem  to  have  been  an  omission  of  due  care  in  not  so 
walking  in  the  plaoe  ifhere  he  was,  as  not  to  place  himsdf  need- 
lessly within  striking  distance  of  the  engine. 

The  negligence  of  defendant  alleged  in  the  declaration  is,  in  not 
ringing  a  bell  or  blowing  a  whistle  before  the  engine  crossed  the 
railroad  crossing,  and  in  not  slackening  speed  as  it  approached  and 
passed  over  the  crossing,  and  in  running  at  a  great  rate  of  speed  ; 
and  it  is  further  insisted  on  in  argument,  as  negligence,  that  there 
was  no  fireman  employed  on  the  engine,  and  that  those  in  charge 
of  the  engine  had  their  attention  directed  to  the  train  on  the  other 
road,  near  the  crossing,  instead  of  forward,  along  the  track.  But 
the  defendant,  under  the  circumstances  of  this  case,  is  clearly 
chargeable  with  no  such  negligence  as  this.  It  is  only  for  wanton 
07  willfnl  injury  that  the  defendant  ia  here  chargeable,  or  such  gross 
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negligence  as  evidences  willfulness.  Notwithstanding  the  plaictiff 
was  nnlawf  ally  upon  defendant's  right  of  way  or  not  in  the  exercise 
of  a  legal  right,  and  that  his  own  lack  of  ordinary  cture  exposed  him 
to  the  risk  of  injury,  yet  the  defendant  might  not,  with  impnniiy, 
wantonly  or  wilUnlly  injure  him.  And  if  defendant's  servants,  who 
were  in  the  management  of  the  engine,  after  becoming  aware  of 
plaintifPs  danger,  failed  to  use  ordinary  care  to  avoid  injuring 
him,  defendant  might  be  liable.  And  this,  as  we  conceive,  is  the 
only  measure  of  liability  to  be  claimed,  under  the  facts  of  this 
case.  Buying  out  of  view  any  breach  of  the  ordinance,  which  wiU 
be  hereafter  referred  to.  The  Aurora  Branch  R.  R.  Co.  v.  Orimsa^ 
fupra  ;  Galena  d  Chicago  Union  R.  R.  Co.  v.  JacobSy  20  id.  478; 
Si.  Louie,  AUon  d  Terre  Hauie  R.  R.  Oo.  v.  Todd,  36  id.  409; 
Chicago  d  AUon  R.  R.  Co.  v.  Oreim&r,  46  id.  74 ;  Shearm.  A  Bedl 
on  Negligence,  §§  25,  86 ;  1  Bedf.  Law  of  Railways,  464,  468;  The 
Tonawanda  R.  R.  Co.  r.  Hunger,  5  Denio,  255;  Phil,  and  R.  R.  Co. 
V.  HummeUy  and  OiXlie  v.  The  Penn.  Ry.  Co.,  eupra. 

The  principle  embodied  in  defendant's  refused  instructions  is  in 
conformity  with  the  views  here  expressed,  and,  as  applied  to  the 
facts  of  this  ca^e,  we  regard  them  as  substantially  correct,  and  that 
they  should  have  been  given. 

The  2d  instruction  given  for  the  plaintiff  (and  the  6th  and  7th 
are  liable  to  the  same  objection)  is  erroneous,  in  intimating  the 
idea  that  the  use  of  defendant's  road  by  citizens,  to  walk  back  and 
forth  upon  without  hindrance  or  objection  by  defendant,  consti- 
tuted the  same  a  public  thoroughfare  for  people  to  walk  upon. 

The  company  did  not,  in  any  sense,  hold  forth  an  invitation  to 
the  public  to  use  this  track  for  foot  traveL  The  railroad  company 
owned  the  right  of  way,  and  had  a  clear  right  to  a  free  tracl^ 
which  they  had  not  yielded  up  or  modified  by  any  act  of  their  own, 
and  the  jury  should  not  have  been  misled,  by  the  instructions  to 
think  otherwise,  as  they  well  might  have  been. 

The  omission  to  notice  other  instructions  given  for  the  plain- 
tiff is  not  to  be  understood  as  an  implied  sanction  of  thencL  In 
so  far  as  they  may  run  counter  to  the  views  here  announoed,  they 
must  be  deemed  erroneous. 

What  has  been  said  is  without  reference  to  the  question  of  the 
rate  of  speed  of  the  engine  being  greater  than  that  prescribed  by  the 
ordinance  of  Decatur,  introduced  in  evidence.  The  dedftration 
tontaina  no  allegation  that  there  was  a  dty  ordinance  reffulating 
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the  speed  of  tarains,  and  objection  was  made  to  the  introdaotion 
of  the  ordinance  in  eyidence,  because  the  defendant  had  not  been 
charged  with  a  breach  of  the  ordinance. 

In  lUinais  Central  R.  R.  Go.  y.  McKee^  43  HI.  119,  the  negligence 
charged  in  the  declaration  was  in  not  maintaining  and  keeping 
in  repair  a  fence ;  and  it  was  held  that  testimony  was  inadmissible 
that  a  gate  on  the  line  of  the  fence  had  been  left  open,  because 
there  was  no  all^ation  of  negligence  in  that  respect,  to  give  notice 
to  the  defendant  of  what  he  was  to  defend  against.  Under  the 
authority  of  that  case  we  think  the  ordinance  should  have  been 
excluded.  Besides,  the  testimony  as  to  the  rate  of  speed  being  in 
excess  of  that  prescribed  by  the  ordinance,  was  conflicting,  which 
rendered  it  important  that  the  jury  should  have  been  correctly 
mstructed  in  other  respects.  What  effect  running  at  a  rate  of 
speed  prohibited  by  the  ordinance  might  have  upon  the  rights  of 
the  parties,  we  are  not  to  be  understood  as  expressing  no  opinion 
in  regard  thereto. 

The  judgment  must  be  rerersed  and  the  cause  remanded. 


Hbkdebsok  Y.  PaIiKISB. 

(nm.«m> 


Wng^UMe    kuirummU^coniid&raHon^agreem&ni  to  cNMmKiMM    eriminai 

proteofOian, 

A  piomiflsozy  note,  and  a  mortgage  to  secure  it,  were  given  in  consideration 
tihat  a  proeecation  for  a  felony  should  be  discontinued.  The  mortgage  was 
afterward  foreclosed  by  a  proceeding  in  which  a  want  of  consideration  could 
not  be  pleaded  as  a  defense,  and  the  property  was  sold  to  an  agent  of  the 
mortgagee.  Hdd,  (1)  that  the  consideration  of  the  note  and  mortgage  was 
illegal  and  void ;  and  {2),  that  a  court  of  equity  would  cancel  the  note  and 
mortgage,  and  set  aside  the  foreclosure  and  the  sale.    (See  note,  p,  131.) 

BILL  in  equity,  to  set  aside  and  cancel  a  promissory  note  and  a 
mortgage  given  to  secure  the  same,  and  also  a  judgment  of 
foreclosure  of  the  mortgage  and  a  sale  thereunder 

N.  M.  Knapp^  for  appellant. 

Wni.  Thamasy  for  appellee. 
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Walsbb,  J.  It  appears  from  the  record  in  this  case  that  one 
H.  B.  Henderson,  the  son  of  appellant,  was  employed  as  an  opera- 
tor by  a  telegraph  company  in  Chattanooga,  in  the  State  of  Ten- 
nessee,* prior  to  the  year  1867 ;  that  the  ofBcers  of  the  company 
instituted  a  criminal  prosecution  against  him  for  embeizling  t2d0, 
money  of  the  company ;  that  by  the  laws  of  the  State  of  Tennessee 
embezzlement  is  made  a  felony.  After  the  prosecution  was  com- 
menced, on  the  26th  day  of  Norember,  1867,  appellant  was,  to  stop 
the  prosecution  against  her  son,  induced  to  execute  a  note,  with  her 
husband  and  another,  for  $980,  and  a  mortgage  on  the  house  and 
lot  in  which  she  and  her  husband  lired,  to  one  0.  H.  Palmer,  an 
agent  of  the  company,  to  secure  the  payment  of  the  note.  The 
house  and  lot  was  her  sole  property,  deriyed  from  other  sonroes 
than  from  her  husband.  There  seems  to  be  no  question  that  the 
consideration  for  the  note  and  mortgage  was  a  promise  that  her  son 
should  be  discharged  and  the  prosecution  dismissed*  There  was  no 
agreement  eyen  that  the  son  should  be  discharged  from  the  claim  of 
t220,  which  was  set  up  against  him  by  the  officers  of  the  company. 

On  the  25th  day  of  February,  1869,  she  was  induced  to  execute  a 
new  mortgage  on  the  same  premises  to  secure  the  payment  of  the 
same  note,  and  the  first  mortgage  was  canceled.  She  claims  that 
she  was  induced  to  do  so  under  threats  of  foreclosure  and  sale  ;  but 
this  is  denied,  and  it  is  insisted  that  time  was  giren  as  the  induoe- 
ment  to  execute  the  new  mortgage,  which  was  desired  to  cure  a 
defect  in  her  acknowledgment  of  the  first  mortgage.  Afterward, 
Palmer,  the  mortgagee,  sued  out  a  writ  of  gcire  facias  from  the 
Circuit  Court  of  Morgan  county  to  foreclose  the  mortgage.  A  judg- 
ment by  default  was  entered,  no  defense  being  made,  and  on  a  sale 
of  the  property,  Thomas,  the  attorney  for  the  mortgagee,  became 
the  purchaser  for  his  use,  and  the  time  for  redeeming  the  house 
and  lot  had  expired.  Thereupon  this  bill  was  filed  to  set  aside  and 
cancel  the  note,  mortgage,  judgment  and  sale  of  the  property,  as 
to  complainant,  because  they  were,  as  to  her,  Toid,  but  operated  as 
a  cloud  on  her  title.  Appellant,  in  her  bill,  alleges  that  she  was 
informed  by  her  husband  that  the. attorney  for  mortgagee  had 
agreed  not  to  take  judgment  in  the  scire  facias  proceeding,  without 
giving  him  notice,  but  had  given  none.  This  is  denied,  but  the 
husband  testifies  that  such  was  the  agreement,  and  the  wife  that 
she  was  so  informed  by  her  husband.  Thomas,  on  the  other  hand, 
testifies  that  no  such  agreement  was  made.    On  a  hearing,  the  court 
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below  denied  the  relief  and  diBmissed  the  bill,  and  complainant 
appeals  to  this  court. 

We  regard  the  evidence  as  clear  and  convincing  that  the  property 
mortgaged  belonged  to  appellant  in  her  own  right,  and  that  <h6 
only  consideration  of  the  note  was  the  agreement  to  dismiss  the 
criminal  prosecution  against  the  son  of  appellant  Even  if  it  could 
be  inferred  that  it  was  intended  to  secure  the  $920  claimed  to  have 
been  used  by  the  son,  still  there  would  be  $760  for  which  there  was 
no  other  considesation  than  the  agreement  to  dismiss  the  prosecu- 
tion. Is  this,  then,  such  a  consideration  as  will  support  the  note 
and  mortgage  ;  or  is  such  a  consideration  illegal,  and  does  it  render 
them  Toidable  f  If  there  had  been  an  indebtedness,  as  claimed,  we 
presume  that  it  could  and  would  have  been  proved  against  H.  B. 
Henderson.  But  there  is  no  proof  that  he  owed  the  telegraph  com- 
pany even  the  $220  claimed  to  have  been  embezzled,  nor  any  other 
sum.  It  was  denied  that  he  owed  the  company  that  or  any  other 
amount,  and  the  evidence  of  Van  Duger,  who  examined  the  books, 
tends  to  prove  that  he  was  not  indebted  to  the  company  in  any  sum 
whatever.  The  copy  of  the  indictment  did  not  prove  it,  or  any 
other  fact  But  even  if  he  did  owe  a  small  portion  of  the  amount 
that  would  not  warrant  the  extortion  of  the  balance.  When  such 
a  prosecution  was  pending,  those  pressing  the  prosecution  knew  the 
power  it  gave  them  to  extort  money  of  the  mother,  and  the  evidence 
seems  to  show  that  they  availed  themselves  of  the  power  to  procure 
che  note  and  mortgage.  The  rule  is  fully  recognized,  that  when  a 
contract  grows  immediately  out  of,  or  is  connected  with,  an  illegal 
or  an  immoral  act,  a  court  of  justice  will  not  lend  its  aid  in  its  en- 
forcement Nash  V.  Manh&imer,  20  111.  215.  Where  money  is 
paid  to  compound  a  felony,  or  an  agreement,  even,  entered  into  to 
pay  money  for  such  a  purpose,  such  a  contract  is  immoral  and  ille- 
gaL  If  money  is  paid,  or  agreed  to  be  paid,  on  an  agreement  not 
to  prosecute  for  a  larceny  or  other  crime,  such  an  agreement  is  the 
compounding  of  a  felony,  and  is  itself  a  crime,  and  indictable  as 
such.  BothfoeU  v.  Brown,  51  SI.  234  It  has  been  held  to  be  com- 
pounding a  felony  where  a  person  receives  a  note  signed  by  a  party 
guilty  of  larceny,  as  a  consideration  for  not  prosecuting  him. 
Commanufealih  v.  Pmm,  16  Mass.  91;  WalJace  v.  Hardacrs,  1  Oamp^ 
45.  **  Any  contract  as  security,  made  in  consideration  of  dropping 
a  criminal  prosecution,  suppressing  evidence,  soliciting  a  pardon, 
«r  ocnapounding  any  public  offense,  without  leave  of  the  court,  ia 
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invaUd."    1  Ohit.  Orim.  Law,  4;  5  East,  298;  11  id.  46,  and  tha 
other  cases  cited  in  support  of  the  text. 

lu  the  case  of  Oottins  t.  BlatU&rn,  2  Wils.  847,  which  was  a  suit 
on  a  bond  given  to  stifle  a  prosecution  for  peijuiy.  Lord  Ohief 
Justice  WiLMOT,  in  delivering  the  opinion,  used  tiiis  language: 
**  We  are  all  of  the  opinion  that  the  bond  is  Toid  ab  initio,  by  the 
common  law,  by  the  civil  law,  moral  law,  and  all  laws  whatever.*' 
The  court  further  said:  '^  This  is  a  contract  to  tempt  a  man  to 
transgress  the  law,  to  do  that  which  is  injurious  to  the  commu- 
nity; it  is  void  by  the  common  law,  and  the  reason  why  the  com- 
mon law  says  such  contracts  are  void  is  for  the  public  good.  You 
shall  not  stipulate  for  iniquity;  all  writers  upon  our  law  agree  in 
this,  no  polluted  hand  shall  touch  the  pure  fountains  of  justice.'' 

As  a  general  rule,  if  any  part  of  au  entire  consideration  for  a 
promise,  or  any  part  of  an  entire  promise,  be  illegal,  whether  by 
statute  or  at  common  law,  the  whole  contract  is  void.  '*  If  a  part 
of  the  consideration  is  illegal,  the  whole  consideration  is  void, 
because  public  policy  will  not  permit  a  party  to  enforce  a  promise 
which  he  has  obtained  by  an  illegal  act  or  an  illegal  promise, 
although  he  may  have  connected  with  this  act  or  promise  another 
which  is  legal."  Parsons  on  Oontracts,  voL  1,  p.  380.  And  it  is 
believed  that  he  announces  the  well-recognized  rule  of  the  common 
law. 

It  then  follows  that  this  note  and  mortgage  were  void,  as  being 
given  in  violation  of  law,  and  for  an  immoral  and  illegal  purpose, 
and  appellee  should  not  be  permitted  to  profit  by  such  a  transac- 
tion. He  should  not  reap  the  fruits  of  such  a  contract,  and  there 
was  no  equiti^ble  or  legal  ground  for  enforcing  the  payment  of  the 
money  or  the  sale  of  the  mortgaged  premises.  Nor  <Ud  the  execu- 
tion of  the  present  mortgage,  and  the  satisfaction  of  that  pre- 
viously given,  affect  the  rights  of  the  parties  in  the  slightest 
degree.  The  note  was  the  principal  thing,  and  the  mortgage  was 
but  an  incident  The  note  being  tainted  by  the  corrupt  consider- 
ation, it  was  illegal  and  could  be  avoided,  and  through  it,  and  as 
a  part  of  the  same  transaction,  the  mortgage  partook  of  the  same 
vice,  and  its  enforcement  could  be  resisted  on  the  same  grounds 
And  for  the  same  reasons. 

But  appellant  was  not  in  a  position  to  interpose  this  defense  in 
the  scire  facias  proceeding.  In  the  case  of  Carpenter  Y.Mooere,  26 
111.  162,  it  was  held  that  such  an  action  is  a  proceeding  in  rem. 
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ftnd  no  defense  can  be  interposed  to  it,  except  payment,  discharge, 
release  or  satisfaction,  or  that  the  mortgage  never  had,  for  some 
reason,  become  a  Talid  lien.  Nor  can  nsury  be  set  up  in  snch  an 
action.  Nor  is  a  plea  of  turn  est  factum  a  proper  plea.  Johnston  y. 
The  Peoph,  31  IlL  469.  And  in  the  case  of  FUxgerdld  t.  FbrrisM, 
48  UL  228,  it  was  held  that  a  want  of  consideration  could  not  be 
pleaded  in  such  a  proceeding.  It,  then,  follows  that  if  a  want  of 
consideration  cannot  be  set  up,  the  nature  and  character  of  the 
consideration  cannot,  and  hence  the  appellant  could  not  show  in 
the  proceeding  to  foreclose  by  scire  facias  that  the  consideration  for 
the  note  and  mortgage  was  corrupt  and  illegal.  Hence  she  has 
been  guilty  of  no  laclies  in  failing  to  make  her  defense  in  that  pro- 
ceeding. Nor  has  the  property  passed  into  the  hands  of  bona  fide 
purchasers  without  notice.  Thomas  purchased  as  the  attorney  and 
for  the  use  of  Palmer,  and  still  holds  the  premises.  It  then  fol- 
lows that  there  is  no'  impediment  to  a  court  of  equity  affording 
the  relief  sought. 

This  the  court  below  should  have  done,  and  for  the  error  in 
refusing  the  relief  and  dismissing  the  bill,  the  decree  of  the  court 
below  is  reyersed  and  the  cause  remanded. 

j/ecree  Tcvvrsen* 
Scott,  J.,  and  Shxldok,  J.,  dissenting. 

Kon.— In  Buck  y.  Flnt  NaUonai  Bank  (27  Mloh.  206),  15  Am.  Bep.  18S,s 
Dote  giyen  to  one  who  had  been  robbed,  iu  consideration  of  bis  promise  to 
petition  the  oonrt  to  mitigate  the  punishment  of  the  felon,  was  held  yoid  as 
against  pablle  polioj. 

Bo  in  Peed  y.  McKee  (42  Iowa,  688),  20  Am.  Bep.  681,  a  mortgage  executed 
in  settlement  for  money  embessled  by  tbe  mortgagor's  sou,  and  in  consideration 
of  an  agreement  that  the  son  should  not  be  prosecuted,  was  held  yoid.  On  the 
other  hand,  in  BM  y.  HUcheo6k  (48  Ala.i68.S  20  Am.  Rep.  288,  a  clerk  in  a 
post-offioe  haying  embesled  funds  for  which  the  postmaster  was  liable,  the 
latter  to  secure  himself  induced  the  clerk  to  giye  him  a  note  with  surety, 
sgreeiugnot  to  prosecute  criminally  for  the  embeslement.  The  note  was  held 
to  be  yalld  and  the  surety  liable ;  but  expressly  on  the  ground  of  the  obligation 
of  the  clerk  to  make  good  to  the  postmaster  the  money  embenled  —  the  agree- 
ment not  to  prosecute  being  conceded  to  be  Illegal. 

The  correctuess  of  this  decision  Is  open  to  serious  doubt.  The  agreement  not 
to  prosecute  criminally  was  in  fact  a  part  of  the  consideration  on  which  the 
note  was  giyen,  and  It  Is  weU  settled  that  a  note  glyen  in  part  to  suppress  a 
prosecution  Is  yoid  eyen  If  for  a  Just  debt.  Bawen  y.  Buck,  2  Williams,  808; 
Murphy  y.  Bottomer,  40  Ma  67;  Brown  y.  Padgeitt  86  Ga.  609. 

Contracts  to  suppress  eyidence  or  to  Interfere  In  any  way  with  the  course  ot 
Justice*  whether  within  the  terms  of  any  statute  or  not,  are  against  public  policy 
and  yoid.    Ner ot  y.  WaUaee,  8  T.  R.  17;  Coppocfe  y.  Bower,  4  M.  &  W.  8S) 
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Swan  y.  Chandler,  8  B.  Monr.  S7;  Clark  y.  lUrJeer.  14  N.  H.  44;  CommonweaUk 
y.  Johnson,  8  Cash.  464;  Oardner  y.  Maxey,  9  B.  Monr.  90;  Hinetburgh  v.  Siam- 
ner,  9  Yt.  28;  SotUe  y.  Bonney,  87  Me.  1:28;  Porter  y.  Aoverw,  87  Barb.  848. 

Bat  a  oonti'aot  or  note  to  oompoaud  a  private  mi0demeanor,iaoh  as  a  aoit  for 
Blander  or  bastardy  prooeedlngs,  is  good.  WaJHridge  y.  ArmM,  21  Conn.  484; 
JtfarKUy.  17emlna»^Ala.284;  Olarfey.BOwr^UK.  H.44.  So  li  a  note  (iyim 
uftir  oonyiotion  for  the  legal  oosts  and  expenses  of  the  proeecation.  Bsetey  ▼. 
Wingfield,  U  Bast,  48;  JSCirfc  y.  SMokwood,  i  B.  9t  Ad.  421;  BiOter  ▼.  IVnbh- 
9h9nd,  IJ.  B.  Moore,  120.  See, also, Belly.  TFood^lBaj  218;  Comettmy.  JToFof^ 
lofia,  2  Car  Law  Repos.  416;  Cofiey  y.  WUUamM,  1  Bailey,  668;  Ford  y. 
Grotty,  62  IlL  818;  Keirw.  Xeemon,  8Q.  B.  808,  where  the  aathorities  are  ftiUy 
reyiewed. 

When  a  man  aeoosed  his  oashler  of  stealing  money,  and  the  oashier  acknowl- 
edged that  he  had,  and  gaye  a  note  with  an  indorsement  and  a  mortgage  for 
the  amoant;  and  no  proceeotion  was  institoted  nor  any  agreement  made  not 
to  proseoate,  the  note  was  held  yalid.  OaiUn  y.  HenUm,  9  Wia.  4i7)6,  and  see 
Reg.  y.  Daly,9C.A  P.842. 

It  has  been  held  that  to  reoeiye  a  note  signed  by  a  person  gnllty  of  lareeiiy 
as  a  consideration  for  not  proeeenting  him  is  oompoonding  a  erime  and  indict- 
able. Comtiionioeo/^  y.  f*ea»e,  16  Mass.  91;  1  Oamp.  46;  2  M.  A;  8. 201.  Bat 
merely  taking  back  oue's  goods  which  haye  been  stolen,  or  receiylng  repaiatioo 
without  agreement  not  to  proeecnte,  or  otherwise  interfere  with  the  oooiee  of 
ivsH^e^  is  no  offense.  Reg.Y.8Um€,  40.  A? P.  879;  1  How.  P.O.  68;  Pkmmrw. 
amitk.  6  K.  H.  668.— B». 
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Land  was  conyeyed  to  a  raUroad  company  on  condition  tliat  It  ahovld  Imild 
no  Btationa  within  three  milea  of  a  oertain  plaee.  EM,  that  the  condition 
was  against  pablio  poli^  and  yoid,  and  that  the  yendor  waa  not  entitled  to 
relief  for  a  breach  thereol* 

BILLS  in  equity  to  oompel  the  leconTeyanoe  of  land.  la  1860 
the  complainaiit,  John  Mathers,  and  others  oonveyed  SOO  lots 
in  the  town  of  Aahland  to  tmsteee,  for  and  in  consideration  of  $1 
and  the  benefits  to  be  deriyed  from  the  constnioti<m  of  the  Tonioa 
and  Petersburg  Bailroad. 


*  See  same  principle,  SI.  Jompk  A 
867;  8.  C  11  Kana.  808;  Monk  ▼. 
8.  C,  64  III.  414. 


OttyJI.A.  y.  Avon,  15  Am. 
fi*  B.  Oo.,  U  Aoi.  Bep. 
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Prior  to  such  oonveyanoe,  and  in  Tiew  thereof,  the  board  of 
directors  of  said  railroad  adopted  the  following: 

**  Whessas,  some  of  the  proprietors  of  the  towns  of  Sinclair, 
YatesTille*  Ashland  and  Tallala,  located  on  the  line  of  the  Tonioa 
ind  Petersburg  Bailroad,  propose  donating  a  number  of  lots  in 
said  towns  for  the  purpose  of  aiding  in  the  completion  of  said 
road  from  Jacksonyille  to  Petersburg;  and, 

"  WwnwAB,  said  parties  are  not  willing  to  make  such  donations 
onlees  the  board  of  directors  wiU  agree  that  no  depot  or  station 
shall  be  established  on  the  line  of  said  road  in  less  than  three  miles 
of  each  of  said  towns;  therefore,  be  it 

**Iletolvedy  That  this  company  will  accept  such  donations  upon 
the  express  condition,  that,  provided  such  donations  be  made,  no 
depot  or  station  shall  be  established  within  three  miles  of  either  of 
said  towns,  on  the  line  of  the  said  Tonica  and  Petersburg  Bailroad.** 

In  October,  1862,  the  Tonioa  and  Petersburg  Bailroad  Company 
and  the  Jacksonyille,  Alton  and  St  Louis  Bailroad  Company  were 
consolidated,  and  the  appellant,  the  St  Louis,  Jacksonyille  and 
Chicago  Bailroad  Company, was  thereby  created  a  corporation,  and  in- 
yested  with  the  franchises  and  other  property  of  both  companies,  and 
assomed  all  debts  and  liabilities  of  the  former  company.  This 
consolidation  was  fully  legalised  by  an  act  of  the  legislature  ap* 
pioyed  February  18,  1863. 

Complainant's  biU  alleged  the  foregoing  facts  and  the  yiolation  oi 
the  condition  on  which  the  said  conyeyance  was  made,  to  wit.  not 
to  build  stations  within  three  miles  of  Ashland,  and  that  complain- 
ant had  acquired  all  the  interest  of  his  co-grantors  in  the  said  lots. 
The  bill  demanded  that  the  said  lots  be  reoonyeyed  to  complainant 
and  that  defendant  pay  damages  sustained  by  reason  of  a  failure 
to  perform. 

Defendant  filed  a  cross-bill  for  a  decree  that  the  lots  be  sold  tc 
pay  defendant's  indebtedness. 

The  court  below  decreed  in  fayor  of  complainant^  and  defend- 
ant appealed. 

Dummer  dt  Brtnon^  for  appellant 

Marrimm  S  WhUloek,  for  appellee. 

SoHOLFiBLD,  J.  The  deed  for  the  property,  which  is  the  subject 
rf  this  litigation,  professes^  upon  its  fsoe^  to  haye  been  executed  in 
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oonsideration  of  the  benefits  to  be  derired  by  the  gran Jors  from 
the  oonBtmction  of  the  Tonioa  and  Petersburg  railroad^  and  of  $1. 
It  purports  to  inyest  the  trustees  therein  named,  and  their  snooess- 
ors,  with  the  fee  simple  title  to  the  property,  which  is  to  be  sold 
and  conveyed  by  them  *'  at  either  public  or  private  sale,  in  such 
parcels,  at  such  times  and  upon  such  terms  as  to  them  shall  seem 
meet/'  It  will  be  obseryed  that  there  is  nothing  in  the  language 
of  the  deed,  nor  in  anywise  connected  with  the  title  of  record, 
whereby  a  bona  fide  purchaser  from  the  trustees  would  haye  been 
charged  with  oonstructiye  notice  of  the  condition  subsequent  upon 
>inioh  is  now  claimed  the  deed  was  executed,  and  that  the  relief 
sought  is  based  upon  eyidence  of  facts  entirely  independent  of  the 
deed. 

Under  these  circumstances,  the  burden  was  upon  appellee  to 
show  such  facts  as  render  it  inequitable  for  the  title  to  remain 
where  it  was  yested  by  the  operation  of  the  deed,  and,  until  this 
was  done,  the  appellant  was  justified  in  relying  alone  upon  the 
deed. 

The  contract  with  the  board  of  directors  of  the  Tonica  and 
Petersburg  Bailroad  Company,  which  is  alleged  to  haye  been  the 
real  and  only  consideration  for  the  execution  of  the  deed,  is  in  the 
nature  of  a  condition  subsequent.  At  the  time  the  preamble  and 
resolutioL  of  the  board  of  directors,  which  constitute  the  alleged 
contract,  were  adopted,  as  well  as  at  the  time  the  deed  was  exe- 
cuted,  the  road  was  not  completed,  nor  were  all  of  its  depots  and 
stations  established.  The  condition  that  no  depot  or  station  shall 
be  established  within  three  miles  of  either  of  said  towns,  on 
the  line  of  said  road,  is  unlimited  in  point  of  time,  and,  if  yalid, 
might  be  enforced  as  readily  after  the  expiration  of  fifty  years  as 
one  year.  There  is  no  eyidence  of  fraud  or  mistake,  the  proof 
showing  that  the  deed  was  drawn  by  appellee,  and  that  the  con- 
dition stated  in  the  preamble  and  resolution  of  the  board  of  direct- 
ors was  purposely  omitted  from  the  deed  by  the  request  of  the 
secretary  of  the  company  ;  and  the  only  ground  upon  which  the 
relief  prayed  is  asked,  is,  the  failure  of  the  railroad  company  to 
observe  the  condition  in  the  preamble  and  resolution. 

In  the  view  that  we  take  of  this  case,  we  do  not  deem  it  neces- 
sary to  discuss  whether  the  evidence  introduced  for  the  purpose  oi 
showing  a  different  consideration  from  that  expressed  in  the  deed 
should  have  been  excluded   for  the  reason   that  it  tended  to  tiffecf 
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the  yalidity  of  the  deed,  as  we  think  the  evidence  was  clearly  inad- 
missible npon  another  ground. 

The  validity  of  a  condition  snbseqnent  depends  npon  its  being 
such  as  the  law  will  allow  to  divest  an  estate,  for  if  the  law  deemi 
the  condition  void  as  against  its  own  policy,  then  the  estate  will  be 
absolute  and  free  from  the  condition.  1  Story's  Equity,  §  238 ;  4 
Kenf  8  Oom.  (8th  ed.)  134 ;  1  Washburn  on  Seal  Estate  (2d  ed.), 
469. 

Nor  is  the  rule  different  if  we  shall  regard  this  as  a  proceeding 
to  require  a  re-conveyance  of  the  property,  on  account  of  a  want  oi 
failure  of  consideration.  A  court  of  equity  will  not  lend  its  aid  to 
enforce  the  performance  of  a  contract  which  appears  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express  pur- 
pose of  doing  that  which  is  illegal ;  and  where  such  a  contract  has 
been  executed  by  one  of  the  parties  by  conveying  real  estate,  a  court 
of  equity  will  not,  in  general,  interfere,  but  will  leave  the  title  to 
the  property  where  the  parties  have  placed  it  Swain  v.  BtMsM, 
10  Ind.  438  ;  InhdbitantSj  etc.  v.  EcUon,  11  Mass.  368 ;  Hoover  v. 
Pierce,  26  Miss.  627 ;  Oushtoa  v.  Cushwa,  5  Md.  44 ;  Whiie  v.  JSTim- 
ter,  3  Fost  128;  Murphy  v.  Hubert,  4  Harris,  50;  Barton  V. 
Morris,  15  Ohio,  408 ;  Wright  v.  Wright,  1  Litt  179. 

It  is  said,  in  1  Story's  Equity,  §  296  a:  ^*  But  where  a  party  to 
an  illegal  or  immoral  contract  comes  himself  to  be  relieved  from 
that  contract,  o^  'hb  obligations,  he  must  distinctly  and  exclusively 
state  suc^  grounds  of  relief  as  the  court  can  legally  attend  to  ;  and 
he  must  not  accompany  his  claim  to  relief,  which  may  be  legiti- 
mate, with  other  clfdms  and  complaints  which  are  contaminated 
with  the  original  immoral  purpose  ;  for  if  he  sets  np,  as  a  ground 
of  relief,  the  non-fulfillment  of  the  illegal  contract  on  the  other 
side,  and  thereby  he  is  released  from  his  obligation  to  perform  it, 
that  shows  that  he  still  relies  upon  the  immoral  contract  and  its 
terms  for  relief,  and,  therefore,  the  court  will  refuse  it" 

The  alleged  agreement  or  condition,  on  acconnt  of  the  non-per- 
formance of  which  relief  is  here  sought,  was,  that  a  railroad  com- 
pany, chartered  by  an  act  of  the  legislature,  and  invested  with  the 
power  of  condemning  private  property,  upon  the  groand  that  its 
road  is  for  the  public  use,  shall  not  establish  a  depot  or  station 
irithin  three  miles  of  Ashland.  It  cannot  be  pretended,  for  a 
moment,  that  the  board  of  directors  had  authority  to  make  such  ao 
igreement  or  condition.    They  were  trustees  both  for  the  public  ani) 
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the  stockholders  of  the  company,  and  in  the  discharge  of  their  two- 
fold duty  were  required  to  act  with  reference  to  the  public  con- 
▼enience  on  the  one  hand,  and  the  private  interests  of  the  stock* 
holders  upon  the  other.  Between  these  there  was  no  conflict,  for 
the  greater  the  local  conyeniences  for  the  use  of  the  road  by  the 
public,  th'  greater  would  be  its  local  business,  and,  of  consequence, 
the  prclts  of  the  stockholders.  The  interest,  therefore,  both  of  the 
stockholders  and  the  public,  forbid  that  there  should  be  a  positiTe 
prohibition  against  the  establishing  of  stations  at  any  points  on  the 
line  of  the  road.  Wheneyer  the  public  conyenience  requires  that 
a  station  on  a  railroad  should  be  established  at  a  particular  point, 
and  it  can  be  done  without  detriment  to  the  interests  of  the  stock- 
holders of  the  company,  the  law  authorises  it  to  be  established 
there,  and  no  contract  between  a  board  of  directors  and  indiyiduals 
can  be  allowed  to  prohibit  it. 

If  the  present  contract  could  be  sustained,  then,  upon  the  same 
principle,  a  board  of  directory  and  individuals  desiring  to  remove 
all  competition  in  the  sale  of  town  lots,  might  contract  so  that  upon 
the  entire  line  of  a  great  railway  there  would  be  no  stations,  save 
where  the  parties  contracting  should  be  interested  in  the  sale  *Qt 
town  lots  ;  and  thus  practically  exclude  the  mass  of  the  public  from 
any  beneficial  use  of  the  road. 

In  Bettor  v.  Wath&n,  60  IlL  138,  a  contract  between  the  offloen 
of  a  railroad  company  and  certain  private  parties,  to  secure  the  loca- 
tion of  a  railroad  at  a  particular  point,  was  held  void,  as  being  con- 
trary to  public  policy,  and  not  susceptible  of  being  enforced  in  a 
court  of  equity.  It  was  there  said  :  ''  When  the  people,  through 
the  legislature,  grant  to  a  company  the  right  T>f  eminent  domain 
for  the  purpose  of  constructing  a  railway,  the  grant  is  made  because 
it  is  supposed  the  road  will  bring  oertoin  benefits  to  the  public 
When  the  company  ip  incorporated,  and  subscriptions  are  made  to 
the  stock,  the  money  is  subscribed  upon  the  understanding  that 
the  officers  intrusted  with  the  construction  of  the  road  will  so  locate 
its  line  and  establish  its  depots  as  to  bring  the  highest  pecuniary 
profit  to  the  stockholders,  compatible  with  a  proper  regajrd  to  the 
public  convenience.  These,  and  these  alone,  are  the  considerations 
which  should  control  the  action  of  the  president  and  directors  of 
the  road,  and  eo  far  as  they  permit  their  official  action  to  be  swayed 
by  their  private  interests,  they  are  guilty  of  a  breach  of  trust 
toward  the  stockholders,  and  of  a  breach  of  daty  to  the  public  at 
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huge.     A  oonrt  of  equity  will  not  enforoe  a  oontraot  resting  upon 
sach  official  delinquency,  or  eyen  tending  to  produce  it" 

Appellee  stands  in  pari  delicto  with  the  board  of  directors,  so  far 
as  this  agreement  or  condition  is  concerned.  He  yoluntarily,  ac- 
cording to  his  own  showing,  contracted  for  this  ''  breach  of  trust 
toward  the  stockholders  of  the  railroad  company,  and  breach  of  duty 
to  the  public  at  large/'  Their  loss  was  to  be  his  gain.  He  was  will- 
ing, at  whatever  expense  it  might  be  to  others,  to  purchase  a  mo- 
nopoly whereby  to  enrich  himself,  and  haying  failed  to  accomplish 
his  purpose,  now  asks  a  court  of  equity  to  reinstate  him  in  the  con- 
dition he  was  before  entering  into  this  unlawful  combination. 

The  case  presents  no  facts  or  circumstances  meriting  the  con- 
sideration of  a  court  of  equity. 

We  perodye,  howeyer,  no  end  to  be  subserved  by  the  cross-bilL 
By  the  consolidation  the  appellant  occupies  precisely  the  same  re* 
lation  to  this  property  that  the  Tonica  and  Petersburg  Bailroad 
Company  did  before  the  consolidation.  There  is  no  ambiguity  in  the 
language  employed  to  express  the  trust,  and  no  disposition  is  shown 
on  the  part  of  the  trustees  to  refuse  to  execute  it  It  would  un- 
doubtedly have  been  competent  either  for  the  bondholders  or  the 
railroad  company  to  have  required  the  trustees  to  sell  the  property 
and  apply  the  proceeds  to  the  payment  of  the  debts  remaining  due 
after  the  1st  of  Noyembsr,  1861,  which  are  designated  in  the  dec- 
laration of  trust ;  but  it  was  equally  within  their  power  to  waive 
this  and  look  to  some  other  source  for  the  necessary  means  to  make 
such  payment  This  was  done.  No  such  indebtedness  as  is  therein 
mentioned  is  now  in  existence.  No  express  authority  is  given  to 
apply  the  proceeds  arising  from  the  sale  of  the  property  to  reim- 
burse others  for  the  payment  of  the  debts  therein  indicated,  and 
no  reason  is  apparent  to  us  why  we  should  imply  authority  for  that 
purpose.  We  are,  therefore,  <rf  opinion  that  the  appellant  is  not 
entitled  to  be  reimbursed  f6r  the  payment  it  has  made  from  this 
source  ;  and  that  it  is  the  duty  of  the  trustees  to  apply  the  proceeds 
to  arise  from  the  sale  of  this  property  '^  to  the  erection  or  improve- 
ment of  station-houses,  or  other  edifice  or  edifices,  of  the  appellant, 
within  the  town  of  Ashland,  as  directed  by  the  declaration  of  trust; 
but  that  this  should  be  done  under  the  direction  of  the  appellant, 
through  its  proper  officers. 

The  deoree  of  the  court  below  is  reversed. 

Decree  rev&r9$4. 
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The  eertlfieattt  of  acknowledgment  to  a  deed  eKoonted  by  a  huBbaad  and  wilt 
certi6«v  in  the  neoal  fonn,  that  the  giantoni,  nM^miw|^  them,  penonally  ap 
peered  and  acknowledged  the  deed  and  then  eontlnned:  "And  the  tali 
,  wife  of  said  ,  haying  been  by  me  eramlned,  separate  and 

apart/'  ete^  aeknowledged  it,  following  the  pieeeiibed  form.  BM^  (1)  thai 
the  certificate  was  inenfflcient,  and  that  the  deed  conld  not  be  read  In  eri- 
dence ;  and  (2)  tliat  the  certiijring  officer  conld  not  afterward  amend  the  ear* 
tiiicate. 

EBBOB  to  the  Oirouit  Oourt  of  Ohampaign  oonnty.   The  original 
report  gives  no  intomiatioxi  ae  to  the  nature  of  the  action* 

Otmningham  dk  Wisiber,  for  plaintiff  in  error. 
B.  L,  Sumi,  for  defendant  in  error. 

Walebb,  J.  Plaintiff  below  having  introdnoed  evidenoe  to  main* 
tain  her  title,  defendant  introdnoed  and  read  in  evidenoe  a  deed 
from  her  to  him  for  the  same  premisee,  to  the  reading  of  which 
plaintiff  excepted,  on  the  ground  that  it  was  insnifioiently  ackno wl* 
edged  to  pass  plaintiff's  title,  she  being  a  nuurried  woman,  and  the 
owner  of  the  premises  when  the  deed  was  executed.  The  objection 
is  urged  in  this  oourt  as  a  ground  for  reversaL  This  is  the  certifi- 
cate of  acknowledgment  to  which  objection  is  made : 

**  I,  Jackson  Lewis,  a  justice  of  the  peace  in  and  for  said  county, 
in  the  State  aforesaid,  do  hereby  certify  that  Susan  Merritt  and 
James  Merritt,  her  husband,  personally  known  to  me  as  the  same 
persons  whose  names  are  subscribed  to  the  annexed  deed,  appeared 
before  me  this  day  in  person,  and  acknowledged  that  they  signed, 
sealed  and  deliyered  the  said  instrument  in  writing,  as  their  free 
and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

'^  And  the  said ,  wife  of  the  said ,  having  been  by  me 

examined,  separate  and  apart,  and  out  of  the  hearing  of  her  hus- 
band, and  the  contents  and  meaning  of  the  said  instmment  of 
writing  having  been  by  me  fully  made  known  and  explained  to  her, 
and  she  also  by  me  being  fully  informed  of  her  rights  under  the 
^^omestead  laws  of  this  State,  acknowledged  that  she  had  freely  and 
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Tolnntarily  ezecnted  the  EMune,  and  relinqnished  her  dower  to  the 
lands  and  tenements  therein  mentioned,  and  also  all  her  rights  and 
adTantages  under  and  by  virtae  of  all  laws  of  this  State  relating  to 
the  exemption  of  homesteads,  withont  oompnision  of  her  said  hos- 
bandy  and  that  she  do—  not  wish  to  retract  the  same.  Given  under 
my  hand  and seal,  this  7th  day  of  December,  A.  D.  18 — .^^ 

According  to  the  authority  of  the  cases  of  TnUy  v.  Davis,  80  IlL 
103;  ai>ve  v.  CiUhery  28  id.  684;  and  Owm  v.  SobbinSy  19  id.  545, 
this  acknowledgment  was  insufficient  to  pass  plaintiff's  title.  The 
last  paragraph  of  the  certificate  does  not  state  who,  or  whose  wife, 
was  made  acquainted  with  the  contents  of  the  deed  and  privily 
acknowledged  the  same.  Nor  does  it  state  who  was  the  husband. 
But  it  is  urged  that  mere  grammatical  inaccuracy  should  not  vitiate. 
That  is  no  doubt  true;  no  matter  how  ungrammatical  the  language, 
so  that  it  can  be  clearly  seen  what  is  intended  to  be  expressed.  But 
that  must  appear  without  mere  inference  or  conjecture.  Had  the 
justice  said  the  parties  appeared  and  acknowledged  the  deed,  we 
might  conjecture  that  it  was  the  grantor  or  the  grantee,  but  the 
acknowledgment  would  not  to  state^  either  grammatically  or  ungram- 
matically. In  such  a  case  it  might  be  conjectured  that  the  officer 
was  well  qualified  to  discharge  this  and  every  other  duty,  and  that 
he  was  careful  and  painstaking  in  the  discharge  of  his  duty  ;  but 
even  if  that  were  proved,  it  would  not  make  such  a  certificate  as  is 
required  by  the  statute,  and  we  presume  that  no  one  would  contend 
that  such  an  acknowledgment  would  be  sufficient.  On  principle 
and  in  fact,  in  what  consists  the  difference,  if  substance  is  consid- 
ered P 

Whilst  many  of  the  forms  and  ceremonies  anciently  required  in 
alienations  have  been  dispensed  with,  still  we  have  not  yet  reached 
the  point  where  all  substance  may  be  omitted  in  instruments  trans- 
ferring title  to  real  estate.  As  land  has  become  more  a  matter  of 
commerce,  the  forms  of  conveyances  have  been  simplified  and  cheap- 
ened, but  still  reasonable  certainty  of  description  of  persons  and 
property  to  be  affected  must  appear.  It  must  be  certain  that  the 
persons  executing  acknowledged  the  deed,  and  that  the  femme  covert 
who  joins  in  the  deed  acknowledged  its  execution,  and  not  that 
she  executed  the  deed,  and  some  other  femme  covert  had  it  explained 
to  her,  and  acknowledged  that  she  relinquished  her  dower  or  con- 
reyed  her  estate. 

It  is  also  contended  that  the  subsequent  certificate,  written  by  the 
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jnstioe  of  the  peace  od  the  deed  some  years  after  the  first  was  made, 
cured  the  defectiye  certificate,  although  the  deed  was  not  re- 
acknowledged.  We  have  been  referred  to  no  precedent  for  snoh 
action  and  we  would  confidently  expect  that  none  could  be  found. 
Anciently,  such  acknowledgments  could  only  be  taken  in  open 
court,  and  entered  on  the  records  of  the  court  in  proceedings  tedious, 
expensive  and  incumbered  with  much  form.  It  was  at  that  time 
regarded  of  too  much  moment  to  be  left  to  the  loose  and  uncer- 
tain action  of  unskillful  persons,  and  the  title  to  property  held  by 
married  women  was  guarded  with  such  care  as  only  to  permit  it  to 
be  divested  by  the  judgment  of  a  court  of  record.  Justices  of  the 
peace,  and  the  other  enumerated  officera»  have^  however,  under  our 
laws,  been  intrusted  with  the  power  to  take  and  certify  such  ac- 
knowledgments, and  when  in  conformity  with  the  statute,  the  act 
is  clothed  with  the  same  force  and  effect  that  was  anciently  pro- 
duced by  the  judgment  of  a  court  of  record. 

It  is  said  that  courts  of  record  permit  amendments  to  their 
records  —  sheriffs  to  amend  their  returns,  and  compel  offloers  by 
mandamus  to  perform  legal  duties.  There  is  no  rule  more  rigidly 
enforced,  than  that  the  opposite  party  must  have  notice  in  aU  cases 
of  amendments  of  records  in  matters  of  substance,  and  the  amend- 
ment here  is  of  the  very  essence  of  the  conveyance  itself.  And  it 
is  true  that  the  court,  in  a  proper  case,  and  on  notice  to  the  oppo- 
site party,  will  permit  the  sheriff  to  amend  his  return,  (y Conner 
V.  Wilson,  57  111.  226.  But  we  are  aware  of  do  statute  or  common 
law  practice  which  authorizes  or  in  any  manner  sanctions  the  right 
of  justices  of  the  peace  to  amend  their  records  after  they  have 
once  been  made.  To  allow  a  justice  to  make  alterations  and 
changes  in  his  record,  at  will  and  according  to  his  whim,  would 
be  fraught  with  evil  and  wrong  that  would  be  oppressive.  Such  a 
power  has  not  been  intrusted  to  the  higher  courts,  and  cannot  be 
exercised  by  these  inferior  jurisdictions. 

The  case  supposed  of  compelling  a  justice  of  the  peace,  who 
refuses  to  make  any  certificate  of  an  acknowledgment  by  manda^ 
musy  is  not  parallel  to  this  case.  Here,  the  justice  of  the  peace, 
at  the  time,  granted  his  certificate,  and  it  imports  verity.  We  do 
not  concede  that  the  Circuit  Court  has  power  to  compel  a  justice 
of  the  peace  by  mandamus  to  correct  a  judgment  when  entered  by 
mistake,  for  too  large  or  too  small  a  sum,  or  to  correct  a  certificate 
of  acknowledgment  in  which  a  mistake  has  occurred.    Such  a  pro- 
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cess  cannot  be  used  to  oonect  judgments  of  inferior  courts,  and 
the  acknowledgment  and  oertifloate  take  the  place  of  the  jndgment 
of  former  times  and  import  yerity,  and  cannot  be  contradicted  any 
more  than  can  a  judgment. 

It  may  be  that  the  carelessness  of  the  justice  has  produced  hard- 
ship and  wrong,  but  that  is  not  a  ground  for  yiolating  rules  that  have 
governed  the  purchase  and  sale  of  real  estate  from  the  organization 
of  our  State.  The  defendant  must  be  left  to  his  action  against 
the  justice,  or  on  the  covenants  in  the  deed,  or  any  other  remedy 
he  may  have  in  law  or  in  equity. 

The  deed  was  improperly  read  in  evidence,  and  the  judgment  d 
the  court  below  must  be  reversed  and  the  cause  remanded. 

JudgmmU  fW0n$i. 


l^are  v.  Funmre. 
asm.iu) 


A  pimnlMotj  Bole  was  signed  on  Sunday,  bat  nol  deUvsMd  VBtU  Mmisy 

Aid  valid. 

ACTION  on  a  promissory  note.    The  opinion  states  the  case. 
Appeal  from  the  Oironit  Oourt  of  Vermilion  county;  iheHoiw 
Jambs  Stbelb,  Judge,  presiding. 

B.  8.  Terrify  for  appellant. 

William  H.  MdUortfy  for  appeU 


Scott,  J.  This  action  was  brought  on  a  promissory  note  made 
in  the  State  of  Indiana.  The  defense  urged  is,  it  was  executed  on 
Sunday,  and  by  the  laws  of  that  State  it  is  made  unlawful  to 
engage  **  in  common  labor  "  or  '^  usual  avocations,  works  of  charity 
or  necessity  only  excepted.''    Hence  it  is  insisted  the  note  is  void. 

The  testimony  shows  the  note  was  written  sometime  during  the 
week  prior  to  the  day  it  bears  date.  It  was,  in  fact,  signed  by 
appellant  on  Sunday,  but  not  delivered  to  appellee  until  Monday, 
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There  is  no  eyidenoe  as  to  when  the  other  maker  aigned  his  name. 
In  the  absence  of  proof,  it  will  be  presumed  it  was  done  on  a  day 
when  it  was  lawful  to  do  secular  labor.  It  is  proven  appeUee  had 
no  knowledge,  when  he  receiyed  the  note,  it  had  been  executed  on 
Sunday  by  either  maker. 

In  Reynolds  y.  Siwensofh  4  Ind.  619,  it  was  held,  the  making  of 
a  promissory  note  on  Sunday  was  ''  common  labor,"  within  the 
meaning  of  the  statute  of  that  State  which  forbids  the  transaction 
of  all  secular  business  on  Sunday. 

A  replevin  bond  executed  on  Sunday  was  declared  to  be  void,  its 
execution  being  in  violation  of  the  statute  which  forbids  ''  common 
labor "  on  that  day.    Link  r.  C^emm&M,  7  Blackl  479. 

In  a  later  decision  of  that  court,  it  was  declared  a  sale  of  goods 
made  on  Sunday  was  void,  as  being  against  the  statute,  yet  it  was 
held  the  parties,  by  subsequently  acting  upon  the  contract  as  a 
valid  and  subsisting  agreement,  might  ratify  it,  on  the  principle 
that  contracts  made  on  Sunday  form  an  exception  to  the  general 
rule  that  void  contracts  are  not  susceptible  of  ratification.  Banks 
V.  W&riSy  18  Ind.  203  ;  Adams  v.  Oay,  19  Vt.  358. 

In  Lave  v.  WeUs,  25  Ind.  503,  it  was  held  a  deed,  though  signed 
and  acknowledged  on  Sunday,  if  delivered  on  another  day,  is  valid, 
whatever  may  be  the  effect  on  the  acknowledgment,  for  the  reason 
it  did  not  take  effect  as  a  deed  until  after  delivery. 

The  execution  of  a  promissory  note  is  not  complete  until  it  is 
delivered  to  the  payee,  or  some  one  for  him.  The  decisions  seem 
to  be,  promissory  notes  will  not  be  void,  though  signed  on  Sunday, 
if  delivered  on  another  day.  The  principle  is,  such  contracts  are 
not  tainted  with  any  general  illegality,  but  are  illegal  only  as  to 
the  time  in  which  they  are  entered  into.  It  is  not  sufficient  to 
avoid  them,  that  they  may  have  grown  out  of  a  transaction  on 
Sunday.    They  must  be  finally  dosed  on  that  day. 

The  weight  of  authority  seems  to  be,  although  such  contracts 
be  entirely  dosed  up  on  Sunday,  yet,  if  ratified  by  the  parties  upon 
subsequent  day,  they  are  valid.  Adams  v.  0ajfy  supra  ;  Common' 
weaUh  v.  Xendig,  2  Penn.  St.  448 ;  Olough  v.  Davisy  9  N.  H.  500  ; 
HiUon  V.  Houghton,  35  Me.   143 ;  Lovefoy  v.  Whipple,  18  Vt  379. 

In  the  case  at  bar,  the  note,  though  signed  by  one  of  the  makem 
on  Sunday,  was  delivered  to  the  payee  on  Monday,  the  day  it  bean 
date.  The  payee  was  ignorant  of  the  fact  the  note  had  been  signed 
on  Sunday.    The  delivery  was  made  by  one  of  the  makers.    This 


JANTJABY  TERM,  1874.  133 


Starkweather  ▼.  The  Ameiicui  Bible  Sodetj. 


a  sabseqQent  ratification,  and  brings  the  case  clearly  within  the 
principles  of  the  cases  cited. 

It  is  objected  appellant  did  not  himself  deliver  the  note ;  that 
parol  authority  to  deliver  it  upon  another  day  is  within  the  statute, 
and,  therefore,,  void. 

The  case,  in  onr  judgment,  is  not  affected  by  the  principle  in- 
sisted upon.  In  this  instance,  the  note  was  deliyered  by  one  of  the 
makers,  in  parsnance  of  an  arrangement  preyiously  made,  npon  a 
day  on  which  it  was  lawful  to  perform  ''  common  labor.'' 

Although  the  note  was  signed  by  one  of  the  makers  on  Sunday, 
it  was  within  their  control  until  Monday,  when  it  was  deliyered  to 
the  payee.  The  possession  of  one  of  the  joint  makers  must  be 
regarded  as  the  possession  of  both. 

No  error  appearing  in  the  record,  the  judgment  must  be  affirmed. 

Judgmeni  affirmed. 


STAJtKWBATHBB  T.  ThB  AmBBIOAK  BiBLB  SOOIBTT. 

osm.fli.) 

Fitnigncerpanahn^  devise  to — cimJUetoflawe-^eifprei 

A  eorpoitttion  which  cannot  take  real  eetate  bj  d^viee  in  the  State  where  H 
waa  incorporated  cannot  take  bj  deviae  in  another  State. 

Where  real  estate  ia  deyised  to  a  corporation  wliidh  has  no  authority  to  take 
by  deviae,  a  court  of  eqnitj  has  no  power  to  coovert  aadh  real  eetate  into 
mooej  and  direct  the  payment  thereof  to  sach  corporation. 


B 


ILL  in  equity  to  establish  the  appellee's  title  to  real  estate.   The 
opinion  states  the  facts. 


MiU&r  dk  FroHy  for  appellants. 

Lawrence,  Winston,  OampMl  d  Lawrence,  for  appellee. 

Walkeb,  J.  Appellants,  as  deyisees  and  heirs  at  law  of  Oharles 
B.  Starkweather,  deceased,  filed  their  bill  in  the  Circuit  Court  of 
Oook  county,  to  establish  their  title  to  the  real  estate  owned  by  tes* 
iator  in  his  life-time  under  what  is  known  as  the  **  Burnt  Record 
Statute,"  and^  amongst  others,  the  American  Bible  Society  waa 
made  a  defendant    The  society  appeared  and  claimed  an  interest 
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in  the  property  under  the  fifth  clause  in  his  will.  Its  right 
contested,  and  the  court  below  rendered  a  pro  forma  decree  in 
favor  of  the  Bible  Society,  to  reverse  which  this  appeal  is  prose- 
cuted. 

There  is  no  question  raised  as  to  the  proper  execution  and  pro- 
bate of  the  will,  nor  is  it  disputed  that  the  will  contained  a  devise 
of  the  interest  claimed  by  appellee.  The  clause  in  the  will  is  this: 
**  I  give  and  bequeath  to  the  trustees  of  the  American  Bible  Soci- 
ety, established  in  1816,  an  undivided  eighth  of  my  estate,  to  have 
and  to  hold  the  same  for  the  use  of  said  society;  provided,  that 
said  Bible  Society  is  not  to  be  entitled  to  the  same,  or  to  the  in- 
come of  the  same,  till  my  youngest  child  becomes  of  age.'' 

The  society  was  incorporated  by  a  statute  of  the  State  of  New 
York,  passed  on  the  25th  of  March,  1841,  for  the  purpose  of  pub- 
lishing and  promoting  the  general  circulation  of  the  scriptures, 
without  note  or  comment  It  was  vested  by  its  charter  with  the 
powers  granted  to  corporations  in  that  State  by  their  Bevised 
Statutes,  amongst  which  is  this  power :  ^  To  hold,  purchase  and 
convey  such  real  and  personal  estate  as  the  purposes  of  the  corpora- 
tion shall  require,  not  exceeding  the  amount  limited  in  its 
charter."  The  Statute  of  Wills  in  that  State,  adopted  in  March, 
1813,  authorizes  persons  having  real  estate  to  devise  the  same  to 
any  person  or  persons,  except  bodies  corporate  and  politic,  by  their 
last  will  and  testament.  Again,  in  1822,  in  revising  the  statutes, 
it  was  provided  that  corporations  might  take,  purchase  and  hold 
real  estate,  but  it  was  declared  that  no  devise  to  a  corporation 
should  be  valid  unless  such  corporation  be  expressly  authorised  by 
its  charter  to  take  by  devise. 

Thus  it  will  be  seen  that  the  charter  of  this  company  does  not 
prohibit  it  from  taking  property  by  devise,  but  the  Statute  of  Wills 
does  expressly  declare  that  no  devise  to  a  corporation  shall  be  valid 
unless  such  corporation  is  authorized  by  its  charter  or  by  statute 
to  take  in  that  manner.  These  provisions,  thus  found  in  different 
chapters  of  tJie  statutes  of  New  York,  have  given  rise  to  litigation 
in  that  State  to  obtain  a  construction  of  these  acts.  The  courts  of 
last  resort  in  New  York  have  held  that  a  devise  to  a  corporation 
not  thus  expressly  authorized  to  so  take  real  estate  in  that  State 
was  void,  and  that  such  corporations  have  no  power  to  so  receive 
and  hold  real  estate.  See  Downing  v.  Marshall^  28  N.  Y.  866, 
MeOartm  v.  Orphan  A$jfhim,  7  Oow.  487.    In  these  oases  it  was 
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held  tiiat  these  statntee  must  be  regarded  as  being  in  pari  maieria 
and  ahoold  be  construed  together,  and  we  have  seen  the  result  at 
which  their  oourts  arrived. 

At  the  common  law  it  is  believed  that  no  snch  deyise  could  be 
made,  and  the  32  Hen.  8,  oh.  1,  and  the  34  Hen.  8,  oh.  5,  commonly 
called  the  Statute  of  Wills,  gave  power  to  eyery  person  having  sole 
estates  in  fee  of  manors,  etc.,  '^  to  give,  dispose,  will  or  devise  to 
any  person  or  persons,  except  to  bodies  politic  or  corporate,  by  his 
last  will  and  testament,  such  lands,''  etc.  Thus  it  will  be  seen  that 
New  York  adopted  this  enactment  in  substance,  and  the  policy  of 
these  statutes  was,  undoubtedly,  to  prevent  gifts  to  these  bodies 
in  mortmain.  It  is  also  said  that  ''  where  the  Statute  of  Wills 
excepts  bodies  politic  as  competent  devisees,  the  usual  power 
given  to  corporations  by  charter  or  act  of  incorporation  to  pur- 
diase  lands,  etc.,  has  been  construed  not  to  qualify  them  to  take 
by  devise,  the  word  '  purchase '  being  understood  in  its  ordinary 
and  not  in  its  legal  and  teclmical  sense."  Angell  &  Ames  on  Oorp. 
Ill,  and  in  support  of  the  text  they  refer  to  Jackion  v.  Hammmdf 
2  Gaines' Oases,  337;  McOartee  v.  Orphan  Asylum,  mpra;  CkufuA 
Cb.  V.  Baiiroad  Oo^  4  Oill  &  Johns.  1,  which  sustain  the  rule. 

We,  then,  find  a  corporation  created  and  located  in  New  York, 
incapable,  by  devise,  of  taking  and  holding  real  estate  there,  claim- 
ing to  hold  real  estate  here,  devised  to  it  by  a  citizen  of  this  State. 
Appellee  contends  that  the  Statute  of  Wills  in  New  York  only 
operates  as  a  disability  upon  all  persons  in  that  State  to  become 
devisors  of  real  estate  to  this  company,  and  that  the  charter  does 
not  prevent  them  from  receiving  lands  in  other  States,  by  devise, 
from  persons  beyond  the  limits  of  the  State,  and  hence  this  devise 
is  valid  and  binding.  We  have  seen  that  th6  courts  of  New  York 
have  held  that  such  companies  are  not  authorized  to  so  take  and 
hold  property  in  that  State;  and  if  incapable  of  doing  so  there,  how, 
it  may  be  lusked,  can  it  exercise  powers  and  discharge  functions 
beyond  the  limits  of  that  State  which  it  is  not  capable  of  doing  under 
the  laws  of  the  State  which  created  and  endowed  it  with  its  powers 
and  functions  ?  Such  bodies  have  such  powers  only  as  are  con- 
ferred upon  them  by  the  laws  of  the  State  in  which  they  are  created. 

It  does  not  matter  whether  this  body  is  prohibited  by  its  charter 
or  by  the  Statute  of  WiUs  in  New  York  from  taking  lands  by  devise. 
Whether  the  one  or  the  other  statute  creates  the  disability,  the 
eSect  is  the  same,  as  it  goes  to  the  power  of  so  taking  and  holding. 
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When  this  body  was  inoorporated,  the  Statute  of  Wills  was  in  force, 
and  the  courts  of  New  York  hold  that  it  controlled  the  powers  of 
the  company  as  though  both  proviaions  had  been  contained  in  the 
same  enactment  If  so,  the  disability  is  f  undamentaL  It  operated 
to  create  a  corporation  that  might  perform  the  acts  and  exercise 
the  privileges  conferred,  but  without  power  to  receive  lands  by  de- 
rise.  Such  a  prohibition  goes  to  the  power  of  the  body,  as  well  as 
to  persons  disposed  to  derise  lands  to  them.  If,  then,  the  corpo- 
ration was  created  without  power  to  so  take,  it  is  incapable  of  doing 
30,  no  matter  where  the  derisor  mav  reside  or  the  lands  are  situated. 
The  reasons  operating  on  the  legislature  when  they  refused  to  en- 
dow this  and  other  similar  organizations  with  such  capacity,  grew 
out  of  considerations  of  sound  public  policy  in  thus  preventing 
them  from  receiring  and  holding  lands  in  mortmain  —  and  this  was 
efFectnally  accomplished  by  their  Statute  of  Wills. 

We  can  perceive  no  difference  whether  the  disability  or  prohibi- 
tion is  contained  in  the  one  or  the  other  enactment,  inasmuch  as 
it  operates  on  the  body,  as  the  New  York  courts  hold,  with  the 
same  effect  and  produces  the  same  results.  It  carries  out  the  policy 
of  the  State  as  effectually  in  the  one  mode  as  in  the  other,  and  goes 
to  the  power  to  thus  take  real  estate,  and  operates  as  a  prohibition 
and  a  want  of  power;  and  the  power  not  existing  in  the  body  to  so 
take,  all  such  derises  to  it  must  be  held  ineffectual  to  pass  title, 
without  reference  to  where  the  devisor  may  reside  or  the  lands  may 
be  situated. 

We  are  aware  that  other  courts  of  the  highest  respeotability  have 
held  that  the  laws  of  New  York  cannot  prevent  this  corporation 
from  taking  land  out  of  that  State  by  devise,  so  that  the  devisor 
does  not  reside  there;  but  we  are  unable  to  concur  with  them  in  so 
holding,  as  we  think  the  inhibition  is  fundamental,  and  goes  to 
the  power  to  thus  reoeive  real  estate. 

It  may  be  said  that  the  lands  not  being  in  New  York,  it  can  in 
nowise  affect  the  policy  of  that  State  for  the  company  to  hold  lands 
in  another  State.  Such  bodies  can  only  exercise  their  privileges 
and  functions  in  other  States  by  permission,  expressed  or  implied. 
When  by  implication,  it  is  denominated  comity  between  States. 
For  such  bodies  to  hold  property  or  transact  business  in  a  State  dif- 
ferent from  that  of  their  creation,  they  must  have  such  permission. 
This  being  so.  New  York  has  no  power  to  create  a  body  incapable 
of  taking  lands  by  derise  in  that  State,  and  yet  with  power  to  do 
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80  in  a  foreign  jurisdiction.  If  their  legislature  was  to  so  enact, 
and  other  States  were  to  consent,  then  such  bodies  might,  no  donbt, 
so  receiye  and  hold  lands ;  but  that  legislature  has  not  so  enacted 
in  this  case,  nor  has  our  State  so  consented. 

The  will  in  this  case  was  probated  on  the  16th  day  of  September, 
1867,  and  we  are  aware  of  no  statute  of  our  legislature,  then  in 
force,  which  authorized  foreign  corporations  to  hold  lands,  by 
deyise,  in  the  State. 

In  the  case  of  CarroU  v.  JEast  St  Louis,  67  111.  568,  this  court 
held,  that  a  foreign  corporation  could  not  hold  lands  in  this  State, 
beyond  what  was  reasonably  necessary  for  the  transaction  of  the 
business  for  which  they  were  created ;  that  a  corporation  created  in 
another  State,  for  the  purpose  of  buying  and  selling  lands,  could 
not  come  to  this  State  and  pursue  the  business  for  which  the  cor- 
poration was  created  ;  that  oonveyance  to  it  of  lands  in  this  State 
was  Yoid,  and  failed  to  pass  title  to  the  corporation.  The  inability 
was  placed  on  the  ground  that  it  was  opposed  to  the  policy  of  this 
State,  deduced  from  the  course  of  its  general  legislation. 

The  principles  there  announced  apply,  with  full  force,  to  this 
case,  as  all  of  the  inconveniences  and  injuries  are  as  likely  to  ensue 
in  this,  and  other  cases  like  it,  as  in  that.  We,  however,  deem  it 
unnecessary  to  repeat  the  reasons  which  led  us  to  the  conclusions 
announced  in  that  case ;  but  we  must  hold,  that  case  is  conclusive 
of  this.  Then,  whether  this  corporation  is  incapable  of  taking  this 
land  under  the  laws  of  New  York  or  under  the  laws  of  this  State, 
does  not  matter,  as  the  result  is  the  same.  We,  however,  think 
the  company  is  incapable  of  taking  under  either,  nor  does  the  pur- 
pose for  which  the  corporation  was  created  change  the  principle. 
It  does  not  matter  how  commendable  and  beneficent  the  purpose  of 
the  organization  may  be,  or  what  amount  of  benefit  it  is  calculated 
to  accomplish,  the  rules  of  law  must  have  their  proper  application^ 
leaving  it  to  the  general  assembly,  if  necessary,  to  make  a  change. 

It  is,  however,  urged,  that  even  if  this  devise  is  void  the  court 
may,  and,  nevertheless,  should,  carry  out  the  intention  of  the  devi* 
sor,  by  decreeing  the  sale  of  this  real  estate,  and  ordering  the  pay- 
ment of  the  proceeds  to  appellee  —  that  this  is  not  only  sanotionod 
but  required  by  the  former  adjudications  of  this  court. 

In  the  case  of  Heuser  v.  Harris,  42  III.  425,  a  party  had  made  a 
will,  and  had  provided  that  his  estate  should  be  reduced  to  money, 
and  then  to  be  divided :  one-half  to  the  school  district  in  which 
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his  faam  was  sitnated,  and  the  f and  to  be  managed  by  a  trustee,  to 
t>e  elected  by  the  people  of  the  district,  for  f onr  years,  to  give  secu- 
rity, and  to  perform  the  duties  without  compensation ;  the  other 
half  to  the  support  of  the  poor  of  the  county,  but  only  the  interest 
to  be  used.  As  in  the  one  case  it  was  impracticable  to  find  a  per- 
son who  would  take  charge  of  the  fund,  and  manage  it  for  the  use 
of  schools  of  the  district,  and  as  to  the  other  fund  there  were  no 
trustees  named,  or  any  mode  pointed  out  by  which  trustees  might 
be  obtained,  the  court  held,  that  as  these  objects  were  within  the 
language  of  the  43  Elis.,  ch.  4,  which  was  held  to  be  in  force  in  thia 
State,  there  was  power  to  execute  the  trust  og  pr$8,  and  trustees 
were  designated  to  carry  out  the  proTlsions  of  the  wilL  It  was 
there  said,  in  reference  to  the  portion  set  apart  for  school  purposes, 
the  bequest  was  made  to  a  corporation  capable  of  taking  it,  and  the 
mere  instrument  to  control  its  application  could  be  readily  provided 
by  a  resort  to  a  court  of  equity ;  and  as  to  the  fund  bequeathed  to 
the  poor,  the  Oounty  Court  was  the  proper  donee  of  the  fund,  and 
could  take  and  control  it,  as  the  trustee  of  the  poor,  in  the  mode 
prescribed  by  the  will. 

It  will  be  observed  that  in  that  case  there  were  donees  capable 
of  taking  as  trustees ;  but  in  this  case,  we  have  seen,  the  donee  was 
incapable  of  taking  and  holding  the  property,  for  the  want  of  legal 
ability.  Again,  in  that  case,  there  was  no  change  of  the  fund,  nor 
was  it  converted  from  one  kind  of  property  into  another,  but  all 
that  was  done  was  to  simply  declare  that  the  bequest  should  not  ba 
lost  for  the  want  of  a  trustee  and  that  one  might  be  appointed  eg 
pres,  to  carry  out  the  intention  of  the  donor ;  but  here  we  are  asked 
to  do  more :  to  convert  this  real  estate  into  money,  and  pay  it  to 
appellee. 

A  reference  to  the  43  Eliz.,  ch.  4,  will  show  that  all  of  the  subjects 
intended  to  be  embraced  in  that  statute  are  embraced  in  the  pream- 
ble ;  but  corporations  of  the  character  of  the  Bible  Society  are  not 
enumerated.  It  embraces  **  schools  of  learning,  free  schools,  and 
scholarships  in  universities ;  *^  also,  **  aged,  impotent  and  poor 
people."  Hence,  the  fact  that  the  43  Eliz.  may  be  in  force  in  this 
State  does  not,  by  any  means,  confer  the  power  claimed  in  this 
case,  and  it  is  believed  that  the  doctrine  of  executing  trusts  eg  prm 
had  its  origin  in  that  enactment. 

In  the  case  of  The  Trustees  of  the  Philadelphia  BtqUist  Aemmuh 
iion  V.  Hart's  Eofre^  4  Wheat.  1,  Ohief  Justice  Marshall,  in  da- 
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liTering  the  opinion,  has  very  folly  examined  into  the  grounds  of 
Ohanoery  JnriBdiotion  in  this  coontry,  and  it  is  there  held,  that 
whateyer  may  have  been  the  power  of  the  king,  as  parens  pairia^ 
in  England,  or  even  of  the  Oonrts  of  Ohanoery,  when  aoting  nnder 
iht  authority  of  the  royal  prerogative  and  not  in  the  exercise  of 
their  ordinary  jnrisdiction,  in  this  country  the  validity  of  devises 
and  bequests  must  be  determined  by  well-defined  legal  rules  and 
principles,  and  not  by  an  arbitrary  discretion  or  by  unlimited  power 
by  the  court,  under  the  royal  prerogative.  He,  in  the  opinion,  says: 
''  It  iSy  perhaps,  decisive  of  the  question  propounded  to  this  court, 
to  say  that  the  plaintifb  cannot  take  **  the  property. 

In  the  case  of  Ibniain  v.  Ratmiel,  17  How.  369,  which  involved 
a  bequest  of  properly  to  be  appropriated  by  the  executors  of  the 
testator  to  such  charitable  institutions  in  South  Carolina  and  Penn- 
sylvania as  they  might  select  and  deem  most  beneficial  to  mankind, 
the  executors  died  without  naming  the  institutions,  and  before  the 
time  therefor  had  expired.  It  w:is  held  to  be  inoperative,  and  not 
capable  of  being  enforced  in  t!i  •  Circuit  Oourt  of  the  United  States. 
In  that  case  it  was  held  that  such  charities  were  only  executed  in 
the  English  Oourt  of  Ohancery,  by  virtue  of  power  derived  from 
the  royal  perogative,  and  which  was  not  inherent  in  the  court  as 
a  court  of  equity  under  its  ordinary  jurisdiction.  Ohief  Justice 
Takbt,  in  delivering  the  opinion  of  the  court,  lays  down  the  doc- 
trine, that  the  same  rules  that  govern  an  ordinary  trust,  lind  de- 
termine its  validity,  apply  to  and  determine  the  validity  of  a 
charitable  trust,  and  that  if  the  cestui  que  trust  or.  beneficiary  is 
incapable  of  maintaining  a  suit  in  equity  to  establish  his  claim  in 
an  ordinary  case  of  trust,  the  same  rule  must  be  applied  where 
charity  is  the  object,  and  complainant  claims  to  be  recognized 
as  one  of  its  beneficiaries.  The  same  doctrine  is  announced  in 
the  case  of  Wheeler  v.  Smith,  9  How.  55.  Also,  in  the  case  of 
Videl  V.  OirarcTs  Ba^rSj  2  id.  195,  where  the  authorities  are  exten- 
sively reviewed. 

In  the  case  of  WiUinms  v.  Williams,  8  N.  Y.  542,  the  court 
says,  that  **  the  English  doctrine  is  in  force  here  only  so  far  as  it 
is  adai)ted  to  our  political  condition.  In  that  class  of  cases, 
therefore,  where  the  gift  is  so  indefinite  that  it  cannot  be  executed 
by  the  court  and  where  the  purpose  is  illegal  or  impossible,  th< 
elaims  of  the  representatives  of  the  donor  must  prevail  over  the 
charity.     The  reason  is  that  we  have  no  magistrate  clothed  with 
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the  prerogatives  of  the  crown,  and  oar  conrts  of  justice  are  in- 
trusted only  with  judicial  authority."  This  we  regard  as  the  true 
doctriuc,  and  the  execution  of  trusts  cypres  should  be  limited  to 
the  rule  there  announced,  and  the  cases  embraced  in  the  43  Elisa- 
beth. 

Where  the  trust  is  legal  and  is  definite  as  to  the  person  to  whom 
ihe  gift  is  made  and  the  thing  given,  and  only  requires  a  trustee 
to  carry  out  the  purpose  of  the  donor,  then  a  court  of  equity  may 
well  act  In  preserving  the  trust  fund  from  lapsing.  The  case  of 
Williams  v.  WilKams,  supra,  was  followed  in  New  York  by  the 
cases  of  Beekman  v.  Bonsar,  23  N.  T.  308,  and  Bascom  v.  Albert- 
son,  34  id.  610,  and  they  announce  and  apply  the  same  rule. 

We,  however,  are  asked  to  go  further  in  this  case.  We  are  urged 
to  direct  the  sale  of  this  real  estate  and  pay  appellee  the  proceeds. 
Why  should  we  do  so  in  favor  of  a  charity  of  this  character,  when 
such  relief  is  denied  a  natural  person  ?  If  a  man  were  to  devise 
lands  to  a  child,  and  it  proved  that  he  had  no  title  to  the  property 
devised,  could  it  be  claimed  that  the  court  would  carry  out  the  in- 
tention of  the  devisor  by  decreeing  to  the  devisee  other  property  of 
equal  value  ?  We  suppose  no  one  would  contend  that  simply  because 
the  devisor's  intention  had  been  unexpectedly  defeated  the  court 
would,  therefore,  make  a  new  will  for  the  devisor,  and  give  the  devisee 
ac  equivalent  of  what  was  intended. 

The  testator,  no  doubt,  intended  to  give  this  land  to  appellee, 
but  the  means  employed  failed  to  accomplish  this  purpose;  but 
that  does  not  clothe  the  court  with  power  to  give  money  or  other 
property.  The  courts  are  so  strict,  that  they  will  not  permit  the 
terms  of  a  will  to  be  altered,  even  when  the  devisor  has,  by  mistake, 
misdescribed  land  in  a  devise  by  substituting  that  which  could  be 
clearly  proved  to  have  been  intended.  Kurtz  y.  ffiiner,  55  111.  614; 
8.  C,  8  Am.  Bep.  665.  Then  why  change  the  fund  from  land  to 
money,  when  the  testator  intended  to  give  land  and  not  money  ? 
Why  substitute  something  not  donated,  because  something  was  in- 
tended to  be  donated  but  did  not  vest  in  the  donee  ? 

When  the  testator  died,  all  of  the  real  estate  of  which  he  died 
seized  and  which  was  intestate  at  once  descended  to  and  vested  io 
his  heirs;  and  as  appellee  was  incapable  of  taking  title  to  the  real 
estate  attempted  to  be  devised,  that  became  thereby  intestate  prof)« 
erty,  and  descended  to  and  the  title  vested  in  his  heirs,  as  would 
any  other  intestate  real  estate.    This  being  the  case,  we  have  no 
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more  power  to  order  their  property  to  be  sold  to  satisfy  this  void 
derise,  than  that  of  any  other  person.  Had  there  been  beneficiaries 
capable  of  taking  directly  by  deyise^  and  had  this  case  fallen  within 
the  statute  of  charitable  nses,  bnt  the  derise  had  failed  simply  for 
the  want  of  a  trustee,  then  the  beneficiary  wonld  probably  hare 
taken  an  equitable  title  to  the  propei-ty  devised.  But  here  the  bene- 
ficiaries are  the  whole  world,  to  whom  the  bibles  are  to  be  distrib- 
uted, and  they  are  Incapable  of  taking,  and  the  corporation  is 
incapacitated  from  taking,  and  hence,  neither  a  legal  nor  equitable 
title  has  Tested  in  either,  but  it  has  descended  to  the  heirs  of  the 
testator.  So  that,  in  any  view  we  hare  been  able  to  take  of  the 
case,  we  isSl  to  see  any  well-founded  right  that  appellee  has  to  the 
property  or  the  proceeds  of  its  sale. 

The  deoree  of  the  court  below  must  be  reTcrsed  and  the  cause 
lemanded  for  further  proceedings  in  oonfoimity  with  this  opiniMi* 

Shildoh,  J.,  dissents. 


Mblydst  t.  LmvBT. 


A  eountj  waa  duly  anthoiiiad  bj  staiate  to  iaaae  bonda  to  be  slgiiad  by  ear* 
tain  offloeiB,  and  ooontenigned  by  the  treaanier.  The  bonda  weie  iaaoad 
wlihoat  being  ao  oonntandgnad.  ffM,  that  a  ooort  of  equity  wonld  nol 
enjoin  the  collection  of  a  tax  lerled  for  their  pajment. 

BILL  in  equity  by  sundry  citizens  and  tax  payers  of  DeWitt 
county  in  behalf  of  themselves  and  all  other  tax  payers  in  the 
county,  to  enjoin  the  collection  of  certain  taxes  extended  on  the 
collector's  books  by  the  county  clerk,  in  pursuance  of  a  certificate 
of  the  amount  thereof  from  the  auditor  of  public  accounts,  as 
being  necessary  to  meet  the  interest  on  $175,000  of  bonds  purport- 
ing to  be  those  of  DeWitt  county,  which  had  previously  been  regis- 
tered in  the  office  of  the  auditor,  and  to  have  the  bonds  decliured 
null  and  void.  The  court  below,  by  its  decree,  enjoined  the  col* 
lection  of  any  taxes  for  the  purpose  of  paying  the  interest  oi 
principal  of  the  bonds,  until  they  should  be  countersigned  by  th« 
treasurer  of  the  county. 


M 
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The  defendants  appealed.  The  only  gronnde  which  appeUeee* 
oonnsel,  in  iheir  aigament,  relj  upon  in  Bajqport  of  the  bill  and 
decree  are: 

1.  That  a  majoritjr  of  the  l^gal  Toten  liring  in  DeWitt  county 
were  not  in  faror  of  the  snbBcription,  and  that,  therefor^  the  tax 
levied  by  the  auditor  under  the  Funding  Act  of  April  16, 1869,  i« 
illegaL 

2.  That  tike  bondB  are  invalid,  beoanae  they  are  not  countersigned 
by  the  treasurer  of  the  county. 

The  act  nnder  which  the  bonds  were  issued  provided  tiiat  the 
ehairman  of  the  board  of  supervisors  shall  also  execute  to  the 
company,  in  the  name,  of  the  county,  bonds  for  such  subscription ; 
that  the  bonds  shall  be  signed  by  such  chairman  and  by  the 
county  clerk,  attested  by  his  official  seal,  and  countersigned  by  the 
treasurer  of  the  county. 


Hay,  OrB$m  A  Littler ,  for  appellants. 
Wekbm  <§  B&njamin,  for  appell< 


Shbldok,  J.  [After  deciding  the  first  ground  relied  upon  in  the 
appeal.*] 

As  respects  the  second  point,  that  the  bonds  are  not  counter- 
signed by  the  treasurer  of  the  county,  it  is  the  case  of  the  defect- 
ive execution  of  an  instrument. 

The  county  of  DeWitt  by  its  authorized  agent,  in  pursuance  of 
a  vote  of  the  people  of  the  county,  made  a  contract  of  subscrip- 
tion of  $175,000  to  the  capital  stock  of  this  railroad  company.  In 
attempted  execution  of  the  contract,  the  bonds  in  question  were 
issued.  They  were  signed  by  the  chairman  of  the  board  of  super- 
visors and  by  the  county  clerk,  and  attested  by  the  official  seal  of 
the  latter,  and  were  delivered  to  and  accepted  by  the  railroad  com- 
pany, as  in  completion  of  the  contract  for  subscription,  and  in 

^he  aot  under  whioh  the  bondB  were  tisued  proTtdlng  that,  *Mf  tt  thall  appear  Uiat 
a  minority  of  all  the  legal  Totera  of  auoh  ooontlea,  oltiea,  Inoorporated/  towna  or  town- 
ships voiing  at  tnuih  eHeeiioH^  have  Toted  for  aubaoriptlon.  It  shall  be  the  duty  of  the 
County  Oourtf  or  ohatrman  of  the  board  of  supenrlsora  of  such  county/*  etc.*  **  to  cub- 
•orlbe  to  the  capital  stock  of  said  railroad  company,*'  etc.  The  court  held  that  the 
preaumptlon  is  that  the  Totea  cast  at  an  election  held  according  to  law  Is  the  Tots 
of  the  whde  number  of  legal  Toters.  As  this  point  has  been  frequently  adjudicated, 
we  do  not  include  that  portion  of  the  opinion.  PeopU  ▼.  WdrjUld,  SO  m.  UO ;  People 
T.  Qamer^  47  Id. MS;  People  t.  Wiant,  48  Id.  988;  St.  Joseph  ISnonsMp  ▼.  Avers, U 
Wall.  644 ;  Oounty  of  Can  ▼.  Johnmm\  (Sup.  Ot.  U.  8.,  IflTT).  16  Alb.  L.  J.,  OTeimllng  ta 
Ihatt  asteot,  flori/Wiiafi  t.  Bates  Ocmtity,  9S  U.  8. 669. 
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pajment  for  the  stock  subscribed  for.  The  bonds  were  negotiated 
by  the  company  for  fuU  valae  before  the  snit  was  institnted.  Bat 
the  bonds  are  not  countersigned  by  the  treasnrer,  as  they  are 
required  to  be  by  the  act  authorizing  the  subscription.  In  that 
circumstance  they  lack  in  complete  execution..  For  aught  that 
appears  it  was  an  accidental  and  unintentional  omission. 

To  grant  the  relief  asked  for  by  the  bill  in  such  case  would  seem 
to  be  to  reverse  the  accustomed  action  of  a  court  of  equity.  It  is 
the  especial  proTince  of  such  courte  to  enforce  the  specific  per- 
formance of  agreementey  to  aid  and  correct  defects  or  mistakes  in 
the  execution  of  instrumente  and  powers.  It  is  a  maxim  that 
equity  looks  upon  that  as  done  which  ought  to  hare  been  done  — 
the  true  meaning  of  which  is  that  equity  will  treat  the  subject- 
matter,  as  to  all  collateral  consequences  and  incidents,  in  the  same 
manner  as  if  the  final  acte  contemplated  by  the  parties  had  been 
executed  exactly  as  they  ought  to  have  been,  not  as  the  parties 
might  have  executed  them.     1  Story's  Eq.  Jnr.,  §  64,  g. 

The  important  thing  here  was  the  authorizing  of  the  subscrip- 
tion by  a  vote.  That  having  been  done,  what  followed  to  be  done 
consisted  in  duties  which  the  act  prescribed  to  be  performed  by 
certain  officers  of  the  county,  and  the  countersigning  by  the  treas- 
urer would  seem  to  be  the  least  essential  of  the  prescribed  circum- 
stances of  the  execution  of  the  bonds.  It  was  but  the  signing,  as 
a  subordinate  officer,  a  writing  signed  by  a  principal  or  superior, 
to  attest  the  authenticity  of  the  writing.  The  stetute  did  not  make 
the  bonds  void  if  not  countersigned  by  the  treasurer. 

The  supplying  of  such  a  defective  circumstance  in  the  execution 
of  an  instrument  or  power  would,  in  the  absence  of  a  remedy  at 
law,  be  within  the  ordinary  remedial  power  of  a  court  of  equity. 

The  court  is  called  upon  here  not  to  aid  in  the  defective  execu- 
tion of  these  bonds,  and  interpose  in  their  support,  but  it  is  asked  to 
lend  ite  aid  to  enable  advantage  to  be  taken  of  this  defect  of  execution 
of  the  instruments  in  defect  of  the  execution  of  a  fair  agreement, 
and  to  prevent  the  enjoyment  of  a  benefit,  which  might  be  deriva- 
ble from  the  bonds  in  the  condition  they  now  are.  The  relief 
sought  appears  to  us  to  be  in  opposition  to  all  the  cardinal  princi 
pies  of  the  exercise  of  equity  jurisdiction. 

It  is  a  different  question  from  the  one  whether  an  action  at  laii 
would  be  mainteinable  on  the  bonds. 

We  are  of  opinion  that  the  appellees  do  not  stand  upon  a  ground 
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of  Buperioritj  which  entitles  them  to  come  into  a  court  of  eqnitj 
for  relief,  and  that  there  is  a  connterrailing  equity  on  the  other 
ride  to  induce  a  court  of  equity  to  remain  passire. 

The  decree  will  be  reyersed,  and  the  cause  remanded  for  fnr&er 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Bbbbsb,  J.,  and  MoAllistbb,  J.,  dissent  on  the  ground  tiiat 
the  statute  having  prescribed  a  particular  mode  to  be  pursued  by 
the  municipal  ofScers  in  the  execution  of  the  bonds,  it  impliedly 
prohibits  any  other  mode.  The  doctrine  of  aiding  the  defeotiTe 
execution  of  the  power  has  no  application  to  a  power  conferred  by 
statute  on  public  officers,  and  equity  will  follow  the  law. 


Bmbabtiajx  ▼•  JoHvaov. 
cnnLsoM 

AdmMtireior^i  — I>«*ty  jekam  to  he  fikwi#— — to  >y  attflffwuir. 

Wknre  an  administrator  Is  authorised  by  a  decree  of  ooort  to  sell  land  for  th* 
IMkyment  of  debts,  the  sale  must  be  made  by  him  personal!  j  or  by  his  ageni 
in  his  presence.  If  made  bj  an  auctioneer  in  the  absence  of  tlM  admini» 
trator  it  is  not  valid.    {8eeneU,p.\W^ 


B 


ILL  to  compel  the  conreyanoe  of  land.    The  opinion  states  the 
case. 


Bandh,  Oitteepie  A  Happy,  for  appeUanl 
Dale  A  Burnett,  for  appellee. 

Shbldok,  J.  This  was  a  bill  in  Ohancery  against  an  administm- 
trix  to  compel  the  conveyance  of  land  purchased  at  an  administra- 
trix's sale. 

The  court  below,  on  hearing,  dismissed  the  bill,  and  the  com* 
plainant  appealed. 

The  sale  was  not  made  in  accordance  with  law.  It  was  made 
under  an  order  of  the  County  Oourt  directing  the  sale  of  the  land 
by  the  administratrix  for  the  payment  of  the  debts  of  the  in- 
testate. 
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The  sale  was  not  made  by  the  administratrix  herself,  bat  it  was 
made  by  one  Bonner,  whom  the  administratrix  had  engaged  for 
that  pnipose,  she  not  being  present  at  the  sale,  being  sick  at  the 
time.  The  authority  giren  to  the  administratrix  fco  make  the  sale 
was  a  personal  trust  which  she  could  not  delegate  to  another.  If 
she  had  been  present,  and  had  employed  an  auctioneer  or  criei  to 
assist  in  the  making  of  the  sale,  it  would  have  been  hei  sale,  and 
the  parties  in  interest  would  have  had  the  benefit  of  her  superin- 
tendence and  judgment  But  such  a  sale  made  by  another  person, 
without  the  administratrix  being  present  at  all  to  exercise  control 
over  it,  cannot  meet  judicial  sanction.  Taylor  y.  Hopkins,  40  111. 
442;  2  Williams  on  Executors,  944;  Berger  v.  Duff,  4  Johns.  Oh. 
368;  Heyer  v.  Deav$8,  2  id.  154  In  the  last  case,  which  was  that 
of  a  sale  of  mortgaged  premises  under  a  decree,  the  master  being 
sick  did  not  attend  the  sale,  but  deputed  a  competent  agent,  who 
attended  and  sold  the  land;  the  sale  was  set  aside  for  that  reason 
solely,  there  being  no  other  objection  to  the  fairness  and  regularity 
of  the  sale. 

[The  remainder  of  the  opinion  was  not  important.] 

Decree  affirmed. 

NoTB.— Jadietal  tales  most  be  condaoted  1^  the  penon  designated  In  the 
deeree  ornnder  hts  immediate  direction.  Blossom  ▼•  Railroad^  8  WaU.  206: 
jR^nolds  T.  fTOsom  16  Ul.  8M;  WUliameon  ▼.  Berry*  8  How.  (U.  8.)  486, 614; 
filafcsly  ▼.  AberU  1  Danm,  186.  '*  Saeh  sales,"  said  the  oourt  in  Blossom  ▼. 
Raibroad^  **  must  be  made  by  the  person  designated  in  the  decree  or  under  his 
immediate  direction  and  superrision,  but  he  may  employ  an  auctioneer  to  con- 
doot  the  sale  If  it  be  made  in  his  presence.*' 

Where  a  power  of  sale  is  given  to  executory  they  cannot  seU  by  attorn^. 
Newton  ▼.  Bronaon,  18  N.  Y.  687;  Bcntiey  ▼.  Jamea^  6  Paige,  487 ;  Sudg.  Powers, 
as  (6th  ed.);  WHHam»  ▼.  Mattocks,  SYt,  189;  Floyd  v.  Johnson,  2  Lltt.  108; 
See  Neal  ▼.  PuOen,  47  GkL  78.  A  sale  executed  by  a  delegated  agent  is  void. 
Psanon  ▼.  Jarndsofh,  1  McLean,  187.  All  the  executors  who  qualify  must  Join 
in  executing  the  power  of  sale.  SheUon  ▼•  Homer,  5  Mete  466 ;  HtUbert  ▼.  Qranlf 
4T.  B.  Monr.  688;  Bank  ▼.  Baugh^d  Sm.  8c  M.  290;  Klingy.  Hummery  2  Penu. 
818.  But  if  one  executor  Is  removed  {Matter  of  BuU,  46  Barb.  884),  or  Is  relieved 
of  hla trust  (3f otter o/  Grossman,  20  How.  Pr.  860;  Oould  v.  MotTier, IM Mass. 
288),  or  dies  {Chand^  v.  Rider,  102  Mass.  270),  the  remaining  or  surviving 
executor  may  exercise  the  power  unless  it  clearly  appear  from  the  will  that  a 
Joint  exercise  thereof  was  intended. 

But  trustees  for  sale  may  employ  an  agent  according  to  the  usage  of  businees 
If  they  use  proper  prudence.  Ord  v.  Noel,  6  Mad.  488;  Sinclair  v.  Jackson,  8 
Cfiw.  682;  QOiigpie  v.  SmUh,  29  Dl.  478.  But  such  agent  should  only  be  intrusted 
with  details  of  the  sale,  the  trustees  keeping  the  business  in  their  own  hands 
and ezeenliiig  the  deed.    Hoiolsir  t.  James,  6  Paige,  487;  Orm%§k>n  v.  Orotic,  fV 
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CBIIILau 

Wknre  a  dMd  oi  aiortgaffe  \b  onoe  dolj  reeoided^  itli  tiMMetethaolto  to  all 
the  world  •▼«■»  ihoagh  the  recoxd  be  toUllj  deetrajed. 

4  mortgagee  reouided  Ida  iaortgage.  The  lecorda  were  afienraid  deatioyed 
b J  fire,  and  a  atatnte  waa  paaaed,  prorkUng  for  their  leatoiaHon,  bat  the 
mortgagee  took  no  atepa  to  leatore  hia  leeoid.  Afterward  the  mortgagor 
eonyejed  to  a  bona  JIde  pnrehaaer  withont  notice  of  the  mortgage.  IMtf, 
that  the  porohaaer  took  the  land  subjeot  to  the  mortgage. 


B 


ILL  in  equity  to  foredoio  a  mortgage.    The  apinion  etatet  fhe 
ease. 


BM  dt  Chrmh  for  plaintiflb  in  error. 
&  Z.  LandsBf  for  defendants  in  errmr. 

Bbbbsb,  J.  This  was  a  bill  in  equity,  in  fhe  Wabaah 
Oourty  exhibited  at  the  April  term,  1871,  by  Albert  &  Shannon  and 
James  &  Webb,  executors  of  the  last  will  and  testament  of  Samuel 
D.  Beady,  deceased,  to  foreclose  a  mortgage  on  certain  lots  in  the 
town  of  Mt.  Oarmel,  executed  by  one  William  T.  Page  to  Beady, 
m  his  life-time. 

Page  was  brought  in  by  publication,  and  the  other  defendants 
appeared  and  answered.  *  At  this  stage  of  the  proceedings,  it  was 
agreed  between  the  parties  that  the  answers  should  be  considered 
as  if  sworn  to  by  all  the  defend«nts  ;  that^  in  addition  to  the  bill, 
answer,  exhibits  and  replications,  the  following  shall  be  taken  as 
all  the  facts  proved  on  the  hearing  and  considered  by  the  court : 
That  the  principal  of  the  note  and  the  interest  accrued  since 
November  1,  1865,  are  unpaid,  the  interest  having  been  paid  an- 
nually by  Page  to  that  time  ;  that  the  mortgage  in  question  waa 
executed,  acknowledged  and  recorded  as  alleged  ;  that  all  of  the 
deed  and  mortgage  records  were  destroyed  by  fire  when  the  court- 
house was  burned,  April  7,  1857,  and  that  the  mortgage  was  not 
afterward  recorded  ;  that  Hall  purchased  and  paid  for  the  prem- 
ises without  any  information  or  knowledge  of  the  existenoa  of  the 
Sdortgage,  and  that  those  claiming  under  him  purchased  without 
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notioe ;  that  a  oommisnon  was  held  ander  the  act  referred  to  for 
•bont  nineteen  months,  and  that  Beady  knew,  in  the  summer  of 
1865,  that  Hall  was  in  possession  of  the  mortgaged  premises,  olaim- 
ing  to  have  perfect  title  to  the  same. 

The  court,  on  this  state  of  facts,  found  the  equities  to  be  vith 
the  defendants,  and  dismissed  the  bill  of  complaint  with  costs. 

To  reyerse  this  decree,  the  complainants  bring  the  record  here  by 
writ  of  error,  relying,  for  a  reyersal,  upon  the  fact  that  the  mort- 
gage was  duly  recorded,  and  was  notice  to  all  persons,  and  though 
the  record  was  subsequently  destroyed  by  fire,  still  Hall  and  all  others 
were  affected  by  it  They  insist  that,  inasmuch  as  Beady,  their 
testator,  had,  in  due  time,  placed  the  mortgage  on  record,  he  had 
done  all  the  law  required,  and  that  from  that  day  all  persons  are 
presumed  to  have  notice  thereof ;  and  they  further  insist  that  the 
destruction  of  the  record  by  fire  destroyed  none  of  his  rights,  and 
that,  although  a  law  was  passed  by  the  general  assembly  to  restore 
the  records  so  burnt  and  destroyed,  he  was  under  no  obligation  to 
incur  the  trouble  and  expense  of  its  restoration,  and  claim  that  the 
deed,  when  filed  for  record  and  recorded,  was  notice  to  all  the 
world  from  the  time  of  filing  the  same. 

On  the  other  side,  it  is  insisted,  as  the  note,  to  secure  which  the 
mortgage  was  executed,  matured  eighteen  years  before  Hall  pur- 
ehaaed  from  Page,  and  twenty-two  years  before  Hall  sold  to  the 
Fredericks  and  Webert,  twenty-four  years  before  the  defendants 
Bidgway  and  Kreider  purchased  from  Fredericks  and  Webert,  and 
more  than  twenty-fiye  years  before  the  commencement  of  this  suit, 
and  the  public  records  showing  no  incumbrance  on  the  premises, 
and  as  they  all  purchased  in  good  fidth  paying  a  valuable  consid- 
eration, without  any  notice,  actual  or  conslaructiye,  of  any  incum- 
brance, although  the  deed  had  been  actually  recorded  in  due  time, 
the  record  of  which  had  been  destroyed  by  fire,  still,  as  they  pur- 
ebased  fairly  and  without  notice,  an  equity  arises  in  their  favor, 
which  a  court  of  equity  is  bound  to  protect,  the  more  especially  as 
the  mortgagee.  Beady,  in  his  life-time,  had  actual  notice  that  Hall 
elaimed  the  premises  by  a  perfect  and  unincumbered  title  more 
than  three  years  before  Hall  sold  to  his  co-defendants,  Fredericks 
and  Webert,  and  five  years  before  suit  brought. 

There  is  nothing  in  the  record  to  show  these  premises  were  im- 
proved, or  in  the  actual  possession  of  any  one,  at  the  time  Hall 
jmrohased. 


J 
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The  sole  qaestion  is,  which  of  these  parties  should  suffer  — 
oomplainauts,  whose  testator  discharged  his  whole  iutj  by  placing 
his  mortgage  on  record,  or  defendants,  who  purchased  for  yalue, 
without  notice  of  any  incumbrance,  the  record  of  the  mortgage 
haying  been,  long  prior  to  their  purchase,  destroyed  by  fire? 

It  may  be  asserted  as  a  correct  general  proposition  where  a  per- 
son  does  an  act  which  the  law  requires  him  to  do,  and  in  the  man- 
ner prescribed,  he  has  performed  his  whole  duty  and  is  entitled  to 
the  full  benefit  of  its  performance.  The  rights  of  Beady,  the  mort- 
gagee, had  become  fixed  by  the  record  of  his  mortgage,  which  was 
notice  for  all  time.  Accident,  no  matter  how  disastrous,  could  not 
depriye  him  of  these  rights  or  affect  them  injuriously.  What  is 
the  object  of  recording  a  deed  of  mortgage  or  any  other  deed?  One 
object  certainly  is  the  security  of  the  grantee,  for  thereby  he  is 
protected  against  a  subsequent  sale  by  his  grantor,  and  we  know 
of  no  principle  of  law  or  rule  of  equity  which  can  deprive  or  should 
deprire  him  of  this  security.  The  mortgagee  was  prior  in  time, 
and  we  are  not  aware  of  any  principle  of  law  or  equity  which  shall 
deprive  him  of  the  advantage  of  such  priority. 

It  nowhere  appears  in  this  record,  when  Hall  purchased  of  Page, 
the  mortgagor,  he  made  any  inquiry  of  him  as  to  the  condition  of 
the  title.  It  was  HaU's  fault  or  folly  that  he  did  not  make  this 
demand  of  Page.  The  fact  that  the  records  were  destroyed  by  fire, 
and  an  act  of  the  general  assembly  passed  to  restore  them,  imposed 
no  obligations  upon  Beady  to  incur  the  trouble  and  expense  of  the 
restoration  of  his  mortgi^.  Unless  it  can  be  established  that  it 
was  his  duty  to  observe  this  law  and,  failing  therein,  he  was  guilty 
of  a  fraud  upon  the  community,  or  committed  gross  negligenoe, 
which  is  its  equivalent,  he  must  be  allowed  to  stand  securely  on  hifl 
act  of  recording. 

It  is  true  that  defendants'  case  has  much  equity  in  it,  but  it  can- 
not be  held  to  be  superior  to  that  of  the  complainants,  and  priority 
of  time  must  determine  the  right  The  accident  of  the  fire  destroy- 
ing the  record  did  not  destroy  the  notice;  it  was  not  extinguished 
or  lost  by  the  destruction  of  the  record  book.  In  AlvU  ei  al  y. 
Mams<my  63  HI.  181;  S.  0.,  14  Am.  Bep.  117,  a  conclusion  that 
the  burning  of  records  can  have  this  effect,  the  court  say,  is  piB- 
posterous* 

The  lapse  of  time  since  the  execution  of  the  note  and  mortgage 
(November  4, 1845)  cannot  affect  the  right  of  complainants,  as  the 
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note  has  been  kept  alive  by  the  payment  of  the  annual  interest  np 
to  NoTember,  1865,  and  has  yet  seven  years  to  ran  before  it  is 
barred  by  the  Statute  of  limitations. 

The  fact  that  Beady  in  his  life-time,  in  1865,  knew  that  Hall  was 
ic  possession  of  the  premises,  claiming  the  same  by  a  valid  and 
ui^in cumbered  title,  can  in  no  degree  weaken  the  claim  of  com- 
plainants. It  is  not  shown  Hall  was  induced  to  make  the  purchase 
by  reason  of  any  thing  said  or  done  by  Beady,  so  as  to  estop  his 
executors  from  asserting  their  rights.  Unless  it  can  be  maintained, 
as  we  have  before  said,  that  the  failure  of  Beady  to  restore  the 
record  of  his  mortgage,  under  the  act  of  assembly,  was  a  con- 
structive fraud  upon  the  community'  no  estoppel  arises  of  which 
Hall  or  his  co-defendants  can  avail* 

Entertaining  these  views,  the  decree  of  the  Circuit  Court  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings  oon- 
sistent  with  this  opinion. 

Decree  r090netL 


Philpb  ▼•  PhuiFB. 
(IB  m.  M.) 

Aimtmieh'aiiem  -» SMiUarif  oBowanee  to  widow ^^qfeei  of  ante-miplkd  agreo' 

MM^  Upon, 

k  statute  pioTided  that  upon  the  death  of  a  married  man  eertain  speelfic 
aitieles  should  be  allowed  to  his  widow.  HM,  ttiat  suoh  allowanoe  was  foi 
the  benefit  of  both  widow  and  children,  and  that  where  there  were  children 
the  allowance  eoold  not  be  afiected  bj  an  ante-naptial  agreement. 

PETITION  by  a  widow  to  have  awarded  to  her  certain  specific 
articles  as  by  statute  provided.    The  original  report  gives  no 
facts  other  than  those  contained  in  the  opinion* 

Wilderman  di  Hamilly  for  plaintiff  in  error. 

MarehaU  W.  Weir,  for  defendant  in  error. 

Scott,  J.  The  decision  in  this  case  depends  upon  the  construc- 
dou  that  shall  be  given  to  the  ante-nuptial  agreement  between  iht 
petitioner  and  her  late  husband,  Michael  Phelps,  deceased. 
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Under  oar  Statute  of  Wills,  the  widow  in  all  cases  is  allowed 
oertain  specific  articles  of  property  for  the  benefit  of  herself  and 
fbmily,  and  the  petitioner  in  this  case  would  be  entitled  to  the 
benefit  of  that  provision  unless  her  right  is  barred  by  the  terms  of 
that  agreement  The  clause  which  it  is  insisted  bars  the  right  is 
as  follows:  ^'  It  is  agreed  that  the  property  of  each  shall  be  kept 
separate  and  distinct,  held  and  enjoyed  by  each  separately  and 
distinctly  in  the  same  manner  as  if  they  were  and  had  con- 
tinued unmarried,  and  upon  the  death  of  either  party  his  or 
her  real  estate  and  personal  property  shall  pass  to  his  or  her  heirs, 
executors  and  administrators,  free  from  all  claims  of  suryivor.'' 

The  decedent  had  children  by  a  former  marriage.  It  was  provided 
that  the  issue  of  their  marriage,  if  any,  should  inherit  the  estate 
of  the  husband  equally  with  his  other  children.  One  child  was 
bom  unto  them,  which  was  living  with  the  widow  at  fhe  time  of 
filing  this  petition. 

No  doubt  ante-nuptial  agreements  are  to  be  construed  liberally 
for  the  purposes  which  they  were  intended  to  accomplish.  The 
obvious  meaning  of  the  agreement  in  the  case  at  bar  is  that  it  cuts 
oft  all  the  interest  the  widow  would  personally  have  by  reason  of 
her  marriage  in  the  property  of  her  husband,  both  real  and  per- 
sonal, but  further  than  that  it  does  not  go.  It  was  certainly  never 
contemplated  it  would  debar  the  wife  of  the  right  of  support  at 
fhe  hands  of  her  husband  during  his  life-time,  nor  release  him 
from  his  obligation  to  support  their  children,  the  fruits  of  their 
marriage,  if  there  should  be  any.  Neither  party  ever  expected  it 
to  have  such  an  effect  It  was  only  intended  to  operate  upon  her 
interest  in  his  property,  but  not  to  relinquish  the  means  of  support 
which  it  was  his  duty  to  furnish  her  and  her  family.  That  duty  the 
law  imposed  upon  him  during  life.  Surely  he  was  not  released 
from  his  obligation  in  this  regard  by  any  thing  contained  in  the 
ante-nuptial  agreement 

The  law  also  charges  the  husband's  estate  with  the  support  of 
his  widow  and  his  children  residing  with  her,  for  the  period  of  one 
year  after  his  death,  at  least  to  the  extent  of  certain  articles  of 
property,  or  their  value  in  money.  This  latter  right  is  one  created 
by  positive  law,  and  attaches  in  all  cases,  whether  there  is  sufficient 
property  or  not  to  pay  the  debts  of  the  decedent  Being  a  stat- 
utory right,  it  is  one  of  which  the  husband  cannot  deprive  his  wife 
and  children,  no  more  than  he  can  relieve  himself  of  his  obligation 
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to  support  them  while  living.  It  is  in  no  case  afFected  by  the 
widow  renoiinoing  or  failing  to  renounce  the  benefit  of  the  proTis- 
ions  made  for  her  in  the  will  of  her  hnaband,  or  otherwise.  Our 
laws  on  this  subject  have  always  been  liberal^  but  the  tendency  of 
more  recent  legislation  is  to  enlarge,  rather  than  abridge,  the 
beneficent  proyisions  in  this  regard.  The  same  protection  has  been 
extended  by  statutory  enactments  to  the  minor  children  of  the 
decedent,  where  he  is  a  householder  at  the  time  of  his  death,  and 
leaves  no  widow. 

The  right  of  the  wife  to  support  daring  marriage  is  not  an  in- 
terest, strictly  speaking,  in  the  property  of  her  husband.  It  is  a 
benefit  arising  out  of  the  marital  relation  by  implication  of  law. 
Treating  the  provision  which  the  law  makes  for  the  widow  and  the 
children  residing  with  her,  by  the  allowance  of  specific  articles  of 
property,  as  a  means  of  support,  it  cannot  be  said  to  be  an  interest 
in  the  property  itself  of  the  husband.  It  oomes  within  no  definition 
of  property.  It  is  a  benefit  created  in  their  favor  by  positive  law, 
and  adopted  for  reasons  deemed  wise  and  politic. 

The  ante-nuptial  agreement  in  this  case  makes  no  allusion  to 
these  rights.  Hence  it  cannot  be  said  that  the  petitioner  has  re- 
leased her  right  to  the  benefits  of  the  obligations  imposed  upon  her 
husband  and  his  estate  which  are  to  inure  to  her  and  her  family  in 
case  of  his  death.  Its  effect  would  be,  to  debar  her  dower  in  the 
estate  of  her  husband,  and  prevent  her  from  taking  any  portion 
as  heir  under  the  statute ;  but  it  is  an  unreasonable  construction 
to  say  that  it  deprives  her  of  the  provisions  the  law  has  made  in 
her  behalf  and  for  her  husband's  minor  children  residing  with  her. 
The  specific  allowance  is  as  much  for  the  advantage  of  the  children 
of  the  decedent  as  for  his  widow.  It  is  an  absard  conclusion 
that  any  ante-nuptial  agreement  can  deprive  the  children  of  the 
means  of  support,  in  their  tender  years,  which  the  law  has  given. 
Should  the  construction  contended  for  prevail,  the  debts  of  the 
decedent  might  exhaust  the  entire  estate,  and  leave  the  family  in 
utter  destitution.  As  we  said  in  Strawn  v.  Stranm,  53  111.  263,  it 
was  the  design  of  the  legislature  to  furnish  the  necessary  susten- 
ance  for  the  household  for  one  year  after  the  death  of  the  husband* 
We  are  at  a  loss  to  understand  how  this  humane  provision  of  law 
for  the  family  of  a  deceased  party  can  be  affected  by  an  ante-nuptial 
oontraot,  however  broad  and  comprehensive  its  terms. 

The  suggestion,  the  petitioner  may  have  had  separate  property  at 
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the  time  of  her  marriage,  can  make  no  difEerence  in  the  decidon  of 
the  case.  She  was  not  bonnd  to  use  it  for  the  support  of  his  chil- 
dren, to  the  exclusion  of  the  estate  of  her  husband ;  but  if  that 
question  was  material,  we  cannot  know  the  amount  of  the  property, 
nor  that  any  portion  of  it  was  preserred  until  the  death  of  her 
husband.  So  far  as  any  thing  appears  in  the  record,  the  family 
may  be  entirely  dependent  on  the  estate.  Independently  of  the 
question  whether  there  is  sufficient  property  to  discharge  the  debts, 
the  law  has  appropriated  to  the  widow  and  the  &mily  residing 
with  her  such  specific  allowance  as  was  deemed  necessary  for  their 
support  for  one  year,  and  made  it  a  first  charge  upon  the  estate, 
to  be  first  discharged  to  the  extent  there  may  be  assets  belonging 
to  the  deceased. 

But  there  is  another  ground  upon  which  the  agreement  may  be 
held  to  be  inoperative  as  to  the  widow's  award.  The  statutory 
proyision  that  exempts  a  portion  of  a  man's  estate  from  the  pay- 
ment of  his  debts,  for  the  maintenance  of  his  widow  and  minor 
children  for  a  limited  period,  was  adopted  from  motiyes  of  public 
concern.  It  is,  that  they  may  not  become  a  charge  upon  the 
eleemosynary  institutions  of  the  State,  as  in  many  instances  they 
would,  but  for  this  humane  proyision  of  the  law.  It  is  undeniable 
law  that  a  party  may  waiye  the  advantage  of  a  statute  intended  for 
his  sole  benefit,  but  there  are  graye  reasons  why  a  law  enacted  from 
public  considerations  should  not  be  abrogated  by  mere  private 
agreement.  The  statute  we  are  considering  is  of  this  character.  It 
was  intended  to  throw  around  the  persons  named  that  protection 
they  are  unable,  in  their  helplessness,  to  procure  for  themselves. 
This  is  not  a  matter  of  mere  private  concern.  It  would  be  in  con- 
travention of  the  policy  of  this  enactment  to  permit  a  party,  by  an 
ante-nuptial  contract,  to  relieve  his  estate  altogether  from  the 
maintenance  of  his  widow  and  his  children,  when  they  could  no 
longer  sustain  themselves.  The  statute  has  made  a  temporary  pro- 
yision for  them,  inadequate  as  it  may  be  in  many  instances,  and 
we  think  every  principle  of  justice  and  humanity,  as  well  as  due 
regard  for  the  general  welfare,  require  us  to  hold  that  a  party  may 
not,  by  private  agreement,  contract  against  the  liability  imposed. 
It  would  place  upon  the  State  or  local  municipality  the  obligation 
the  law  has  fixed  upon  his  estate. 

In  Kneettle  v.  Neiocomh,  22  N.  Y.  249,  it  was  ruled  that  a  con- 
tract  made  by  the  head  of  the  family,  waiving  the  benefit  of  statu- 
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1017  ezemptionB  designed  ezclosiyely  for  the  benefit  of  the  family, 
was  snbTersiye  of  the  policy  of  the  enactment,  and  hence  illegfd 
and  Yoid.  The  decision,  in  part,  is  based  upon  the  reasoning  in 
Woodward  y.  Murray ^  18  Johns.  400.  See  Harper  t.  Leal,  10  How. 
Pr.  276,  npon  the  same  point. 

Motives  of  public  interest  cause  the  imposition  of  restraints  or 
prohibitions  as  to  the  alienation  of  certain  things,  and  even  as  to 
any  dealings  with  them.  The  principle  is,  the  citizen  may  not 
deal  even  with  his  own  property  in  a  manner  detrimental  to  the 
general  welfare  or  public  safety.  This  is  the  doctrine  of  both  the 
common  and  civil  law.  If  the  rule  prevails  as  to  articles  of  prop- 
erty, there  is  no  just  reason  why  it  should  not  be  maintained  as  to 
duties  and  obligations  imposed  by  positive  laws.  The  statute 
which  sets  apart  certain  specific  articles  of  property,  or  their  value 
in  money,  for  the  maintenance  of  the  widow  and  family  of  the 
deceased,  is  in  the  nature  of  a  charge  upon  the  estate,  dictated  by 
the  spirit  of  humanity  and  adopted  in  accordance  with  an  enlight- 
ened public  policy,  and  to  permit  a  party  to  contract  against  its 
salutary  provisions  is  simply  to  abrogate  Uie  law  itself.  This  can- 
not be  done. 

Where  there  is  no  child  or  children  of  the  decedent  residing 
with  the  widow  after  his  death,  a  very  different  question  would  be 
presented.  The  award  would  be  for  her  sole  use  in  such  case,  and 
might  be  treated  as  a  personal  right,  which  she  could,  if  she  chose, 
relinquish ;  but  it  is  otherwise  where  there  are  children  of  the 
decedent  constituting  the  family.  The  award  is  as  much  for 
their  benefit  as  for  hers,  and  she  has  no  power  to  release  it  by  an 
ante-nuptial  agreement  or  otherwise.  The  policy  of  the  law  is,  to 
provide  a  home  for  the  family,  that  the  domestic  circle  might 
remain  unbroken  during  the  peiiod  for  which  provision  is  made 
for  them,  notwithstanding  the  death  of  the  husband.  To  effectu- 
ate that  purpose,  it  is  necessary  that  the  widow  should  share  in  the 
benefit  of  the  award. 

For  the  reasons  indicated,  the  judgment  of  the  Circuit  Court  will 
be  reversed,  and  the  cause  remanded  with  directions  to  affirm  the 
judgment  of  the  County  Court  granting  the  prayer  of  the  petition. 

Judgmeni  reversed. 

Walker,  C.  J.  I  am  unable  to  concur  in  the  conclusion  and  the 
rsasoning  of  tlic  majority  of  the  court  m  this  case.    It  is  apparent 
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to  my  mind  that  the  antenuptial  contract  cut  off  all  claims  of  the 
widow  to  any.  interest  in  the  property  of  the  hnaband,  without 
regard  to  whether  it  be  dower,  award  or  other  claim. 


MoBGur  T.  BTAsa 
(nm.ano 

* 

A.  itelnle  prorlded  that  the  «ZM«itloii  on  a  JadgmeBt  ooald  teoe  '*afc  aaj  lime 
within  one  tmt."  JEUU^  that  fta  ezeoution  toned  after  the  year  wee  Toida- 
Me  bat  not  Told. 

A  OTION  of  ejectment    The  opinion  atatee  tlM  case. 

j€me»  M.  Warrm,  for  appellanti. 
ff.  B.  K0pky,  for  appellees. 

lloAiiLisrBBy  J.  This  was  ejectment,  brought  in  the  TMlngifn 
Dironit  Oonrt,  by  appelhmts  against  appellees,  to  reooTor  possession 
of  a  certain  tract  of  land  sitoate  in  that  county,  of  which  appellees 
were  in  possession. 

It  appeared,  that  Joshua  B.  Whitney  was  the  common  souroe  of 
title,  and  September  16, 1860,  he  conyeyed  the  land  in  question,  by 
warranty  deed,  to  James  M.  Whitney.  While  the  legal  title  was  so 
in  James  M.  Whitney,  the  appellants  sued  out  of  said  Oirouit  Court 
an  attachment  against  the  estate  of  said  James  M.  Whitney,  who 
was  a  non-resident,  which  was  levied  upon  the  land  in  question, 
and  construotiye  notice  haying  been  given  pursuant  to  statute,  ap- 
pellants, at  the  April  term,  1862,  recoyered  a  judgmentfor  tl,096J^, 
against  said  James  M.  Whitney,  and  special  execution  against  the 
property  attached  was  ordered.  No  execution,  however,  was  issued 
until  July  3,  1863,  over  a  year  from  the  time  of  the  rendition  of 
the  judgment.  On  this  execution,  which  was  levied  on  the  lands 
attached,  the  sheriff  sold  and  appellants  became  the  purchasers,  re- 
ceiving the  sheriff's  deed  in  December,  1864. 

Some  question  has  been  made  as  to  the  sufficiency  of  the  form  of 
the  judgment,  but  we  have  no  doubt  the  proceedings  in  the  attach* 
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ment  suit  were  regular  down  to  the  entry  of  the  judgment,  and 
that  the  latter  is  sufficientlj  formal  to  be  valid. 

The  ground  that  the  judgment  lacked  the  requisite  form  being 
untenable,  the  only  question  remaining  is,  whether  the  oironmstance 
that  the  special  execution  was  not  issued  within  one  year  after  the 
rendition  of  the  judgment,  rendered  it  Toid,  or  only  Toidable. 
The  court  below  excluded  it  from  the  OTidence,  and  if  it  was  not 
Toid  but  only  voidable,  this  was  error.  • 

The  statute  is  as  follows :  All  and  singular  the  goods  and  chattels, 
lands,  tenements  and  real  estate  of  every  person  against  whom  any 
judgment  has  been  or  hereafter  shall  be  obtained  in  any  court  of 
record,  either  at  law  or  in  equity,  for  any  debt,  damages,  costs,  or 
other  sum  of  money,  shall  be  liaUe  to  be  sold  upon  execution  to  be 
issued  upon  such  judgment,  and  the  said  judgment  shall  be  a  lien  on 
such  lands,  tenements  and  real  estate,  from  the  last  day  of  the  term 
of  the  court  in  which  the  same  may  be  rendered,  for  the  period  of 
seven  years:  Provided,  that  execution  be  issued  at  any  time,  within 
one  year,  on  such  judgment^  and  from  and  after  the  said  seven  years 
the  same  shaQ  cease  to  be  a  lien  on  any  real  estate  as  against  btma 
fid$  porohasers,  or  subsequent  incumbrances  by  mortgage,  judg- 
ment or  otherwise.'' 

This  statute  contains  a  plain  recognition  of  the  common-law  rule 
requiring  an  execution  to  be  issued  within  a  year  from  the  judg- 
rnent^  and  if  it  had  been  intended  that  the  consequences  of  non- 
compliance with  that  rule  should  be  different  from  those  which  had 
been  declared  by  the  courts  to  follow  such  non-compliance  at  com- 
mon law,  such  intention,  it  seems  to  us,  would  have  been  expressed 
in  other  language  than  that  employed. 

Pairiek  v.  Johmon,  9  Levinz,  404,  was  trespass  for  false  impris- 
onment. The  defendant  justified  under  an  execution  in  his  &vor, 
against  the  plaintifl.  The  latter  demanded  oyer  of  the  execution, 
which  appeared  to  have  been  sued  out  above  a  year  after  the  judg- 
ment, and  then  replied  that  no  execution  issued  within  the  year;  to 
which  the  defendant  demurred,  and  it  was  resolved  that  the  execu- 
tion sued  out  after  the  year  was  not  void,  but  only  voidable  by  writ 
of  error,  but  that  until  it  was  reversed  it  was  a  good  justification. 

In  Shirley  v.  WrigU,  1  Salk.  278,  the  sheriff  had  the  defendant 
in  custody  on  a  co.  so.,  which  issued  after  a  year  and  a  day  without 
a  edrefaciaSf  and  let  him  escape  ;  and  it  was  held  the  sheriff  was 
liable,  and  should  not  take  advantage  of  the  error. 
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In  Parsons  y.  Layd,  8  Wils.  345,  Lord  Chief  JoBtioe  DsOra.t 
marked  the  difltinction  between  void  and  voidable  process  in  this 
language  :  **  There  is  a  great  difference  between  erroneoos  process 
and  irregular  (that  is  to  say  roid)  process  :  the  first  stands  valid 
and  good  until  it  be  reversed,  the  latter  is  an  absolute  nullity  from 
the  beginning ;  the  party  may  justify  under  the  first  until  it  be  re- 
versedy  but  he  cannot  justify  under  the  latter,  because  it  was  his 
own  fault  that  it  was  irregular  and  void  at  first." 

The  doctrine  of  these  cases  was  fully  recognized  in  Reynolds  v. 
Carp  d  Douglas,  3  Gaines,  271.  Keitt,  0.  J.,  there  said  :  ''The 
case  that  most  resembles  the  present  is  that  of  issuing  execution 
upon  a  judgment  which  has  Iain  dormant  above  a  year  and  a  day. 
At  common  law,  the  plaintiff  in  such  case  was  driven  to  sue  out  a 
new  original,  but  the  statute  of  13  Eliz.,  ch.  1,  gave  him  a  sci.  /a. 
to  revive  the  judgment  If,  however,  instead  of  bringing  debt  or 
scire  facias  upon  the  judgment,  the  plaintiff  sues  out  a  ca.  sa.,  the 
oourt,  upon  application,  will  set  it  aside,  with  costs.  2  Wils.  82  ; 
Barnes,  196,  206,  213.  But  it  has  been  often  adjudged,  and  it  is 
well  settled,  that  the  party  is  not  responsible  in  trespass  for  suing 
out  the  CO*  so.;  for  that  the  execution  was  voidable  only,  and  was 
a  good  justification  till  reversed.'' 

In  Jackson  v.  Bartlett,  8  Johns.  361,  the  question  arose  in  respect 
to  a  fi'fa,  and  in  an  action  of  ejectment,  as  in  the  case  at  bar,  only 
that  a  third  person  was  the  purchaser  instead  of  the  plaintiff  in  the 
execution.  The  court,  however,  laying  no  stress  upon  that  circum- 
stance, said:  ''The  question  on  the  regularity  of  the  fi.  fa.  could 
not  be  raised  in  this  case.  Though  the  execution  may  have  issued 
a  year  and  a  day  after  judgment,  without  revival  by  sci.  fa„  it  was 
only  voidable  at  the  instance  of  the  party  against  whom  it  issued. 
3  Lev.  403;  3  Gaines,  271,  273.  It  was  good  in  point  of  form,  and 
several  reasons  might  possibly  have  been  assigned,  if  the  question 
had  come  up  on  motion  to  set  it  aside,  why  the  execution  was  duly 
issued,  even  after  the  year  and  a  day.  It  was  not  for  the  present  de- 
fendant to  question  a  purchaser's  title  under  such  an  execution.  It 
was  good  authority  for  the  sale.    Shirley  v.  Wright,  supra.^* 

It  may  be  proper  to  suggest,  that  if  the  judgment  debtor  should 
stay  the  execution,  by  injunction,  upon  a  motion  to  set  aside  the 
execution  issued  after  a  year,  that  fact  might  be  shown  in  answer 
to  the  motion.  And  it  will  be  observed,  that  most  of  the  cases 
above  cited,  expressly  hold,  that  because  it  is  voidable  only,  a  ca. 
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SO,  sued  oat  more  than  a  year  and  a  day  after  judgment  is  a  jnsti- 
fication  to  the  plaintiff  himself.  This  is  upon  the  gronnd  that,  al- 
though  erroneous  and  subject  to  be  set  aside  at  the  instance  of  the 
defendant,  yet  it  is  not  Toid^  and  constitutes  a  good  authority  in 
law  to  take  the  person.  If  good  authority^  as  against  the  plaintiff 
who  sues  it  out,  for  taking  the  person,  it  must  be  for  taking  the 
property  of  the  defendant. 

This  principle,  by  analogy,  is  recognized  by  Lord  Chancellor 
Habdwiou,  in  Jeane8  y.  WilhinSf  1  Yes.  Sen*  195,  where  he  said: 
''  To  aroid  the  sale  and  title  of  the  defendant,  it  must  be  proved 
that  the  JL  fa.  was  void  and  conyeyed  no  authority  to  the  sheriff, 
for  it  might  be  irregular,  and  yet,  if  sufScient  to  indemnify  the 
sheriff  so  that  he  might  justify  in  an  action  of  trespass,  he  might 
conyey  a  good  title,  notwithstanding  the  writ  might  afterward  be 
set  aside." 

The  principle  here  announced  is,  that  where  the  writ  is  not  yoid, 
but  only  yoidable,  and  for  that  reason  will  afford  a  justification  to 
the  plahitifl  in  an  action  of  trespass,  the  sheriff,  by  yirtue  of  such 
writ,  may  conyey  a  good  title. 

This  whole  doctrine  was  ably  and  elaborately  discussed  in  Wood- 
cock y.  Benn&iy  in  the  Court  of  Errors  of  New  York,  1  Cow.  711, 
and  fully  re-affirmed.  It  seems  to  us  to  be  based  upon  principles 
haying  their  foundation  in  necessity  and  conyenience  in  the  admin- 
istration of  justice. 

The  counsel  for  appellees  has  referred  us  to  no  case  in  this  court 
directly  holding  to  a  contrary  doctrine,  nor  are  we  aware  of  any  so 
holding. 

The  case  of  Hie  People  y.  Peck,  3  Scam.  118,  has  been  supposed 
to  hold  that  an  execution  issued  more  than  a  year  and  a  day  after 
judgment  is  yoid;  but  a  close  examination  of  that  case  will  show 
that  such  is  not  the  effect  of  that  decision.  It  was  a  motion  in  this 
court  for  a  mandamuSy  to  compel  the  clerk  to  issue  an  execution 
after  a  year  and  a  day,  without  %ci.fa.  The  motion  was  denied  on 
that  and  other  grounds.  The  court  did  not  say  it  was  because  the 
execution  would  be  yoid,  nor  was  it  necessary  that  the  court  should 
80  hold  in  order  to  sustain  the  decision;  for  if  the  execution  would 
be  yoidable,  the  court  would  not  compel  the  clerk  to  issue  it  —  that 
is,  the  court  would  not  compel  the  clerk  to  issue  a  process  which 
the  defendant  therein  would  haye  the  right  to  immediately  call 
upon  ike  court  from  which  it  emanated,  to  set  it  aside. 
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It  is  the  opinion  of  the  majorily  of  iha  oonrt,  that  the  epeml 

ezeeation  in  qnestion  in  the  case  at  bar  was  voidable  only,  and  not 

having  been  set  aside,  the  sheriff  had  anthorily  by  it  to  convey  good 

title  to  i^pellants.    It  follows  that  it  was  error  to  exclude  it  from 

evidence,  and  for  that  error  the  judgment  of  the  court  below  must 

be  reversed,  and  the  cause  remanded. 

JudgmmU  rwermd. 

Soon,  J.,  dissents. 


BfOBBT  V.  Pboki. 

AUbeloBafniidJuiy  in  nlatton  to  aa  act  slwdy  doae,  aad  ao( 
dlieetly  to  obalnMl  orembanaM  tiM  fatiive  pertamaaoa  of  tholrds^.li 
not  rommafUy  pwnlihablo  as  a  ooatsipt  of  oonrt. 


PBOOBEDINO  to  punish  the  plaintiff  in  error.  Storey,  for  oon* 
tempt  of  court,  in  publishing  certain  artidas  in  ''  The  Chicago 
TifMBj^  reflecting  upon  the  action  of  the  grand  jury  in  finding 
indictments  against  him  in  said  court  The  court  below  found 
defendant  guilty  and  sentenced  him  to  imprisennient.  Defendant 
brought  error. 

Oimdy  d  Cfhandler,  for  plaintiff  in  error. 

Charles  H.  Seedy  State's  attorney,  for  the  Feopla 


SoHOLFiBLD,  J.  The  Several  articles  copied  into  the  information 
censure  the  action  of  the  grand  jury,  and  question  its  integrity,  as 
a  body,  and  one  of  them  indirectly  attacks  the  moral  character  of 
certain  of  the  members  of  the  grand  jury.  The  information 
charges  that  these  articles  were  published  while  the  grand  jury  was 
in  session,  and,  also,  that  respondent  was  charged  with  certain 
crimes  and  offenses,  which  were  heard  by  the  grand  jury ;  but  it  is 
not  alleged  that  the  crimes  and  offenses  so  charged  were  pending 
before  the  grand  jury  for  its  action,  at  or  sabsequent  to  the  time 
of  the  publication  of  the  articles,  or  either  of  them.  On  the  con- 
trary, it  is  alleged  that  the  articles  were  ''of  and  conosmmg  Um 
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grand  jury*  and  the  indiyidnal  memben  iheieof,''  and  of  and  oon- 
oeming  its  action  with  reference  to  the  complaint  agamst  the  le- 
qpondent,  and  ''of  and  concerning  its  action  with  reference  to  other 
complaints  presented  to  if — all  being  in  the  past.  And  the  re* 
spondent  answers,  to  one  of  the  interrogatories  propounded  to  him, 
"  that  on  the  18th  day  of  March,  1875,  and  before  any  of  said 
articles  were  so  published,  the  grand  jary  *  *  *  returned  into 
said  court  three  indictments  against  him  for  libel,  and  one  for 
publishing  an  obscene  newspaper,  and  said  indictments  were  the 
only  matters  referred  to  in  said  articles,  or  any  of  them.  And  he 
further  says,  upon  information  and  belief,  that,  at  the  time  said 
articles  were  written  and  published,  there  were  no  complaints 
against  him  pending  before  said  grand  jury,  of  any  kind  whatever, 
and  he  did  not  suspect  that  any  other  or  further  indictments  would 
be  returned  against  him  by  said  grand  jury,  and  he  denies  that 
said  articles,  or  any  of  them,  or  any  part  thereof,  referred  to  any 
oomplaints  or  charges  then  pending  against  him  before  said  grand 

There  is  no  allegation  that  the  publication  of  the  articles  is  cal- 
culated to  prevent  the  obtaining  of  a  competent  petit  jury  to  try 
the  respondent  on  the  several  indictments,  or  that  the  judge,  whose 
duty  it  will  be  to  preside  during  such  trials,  Irill,  in  anywise,  be 
affected  thereby  in  the  discharge  of  his  duty. 

The  only  question,  therefore,  is,  assuming  the  articles  to  be 
libelous,  whether  the  publishing  of  a  libel  on  a  grand  jury,  or  on 
any  of  the  members  thereof,  because  of  an  act  already  done,  may 
be  summarily  punished  as  a  contempt. 

We  do  not  understand  the  articles  as  having  a  tendency  directly  to 
impede,  embarrass  or  obstruct  the  grand  jury  in  the  discharge  of  any 
of  its  duties  remaining  to  be  discharged  after  the  publications  were 
made.  No  allusion  is  made  to  any  matter  upon  which  the  mem- 
bers were  thereafter  to  act»  and  there  could,  therefore,  of  necessity, 
be  no  attempt  to  interfere  with  the  exercise  of  their  free  and  un- 
biased judgments  as  to  such  matters.  No  attempt  is  made  to 
induce  disobedience  in  officers  or  witnesses,  and  it  does  not  appeal 
that  any  direct  interference  with  the  administration  of  the  law  was 
in  contemplation.  All  that  it  would  seem  could  be  claimed  is, 
that  the  publications  would  cause  disrespect  to  be  entertained  bj  . 
the  public  for  the  grand  jury,  and  for  its  action  in  the  particulai 
criticised,  and  tiiereby  tend,  to  that  extent,  to  bring  odium 
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npon  the  administration  of  the  law.  That  this  is  a  grave  ofFense, 
deserving  of  prompt  and  severe  punishment,  might  be  oonoeded, 
without,  in  the  slightest  degree,  strengthening  the  position  that  it 
may  be  treated  and  punished  as  a  contempt  of  oourt  The  law, 
presumably,  provides  an  adequate  punishment  and  mode  of  pro- 
cedure to  protect  society  against  all  offenses,  and  neither  the  mag* 
nitude  of  a  crime,  nor  the  probability  of  its  frequent  repetition, 
has  ever  been  held  to  authonze  the  courts  to  depart  firom  the 
mode  of  trial  prescribed  by  the  law,  or  to  impose  a  different 
punishment  from  that  which  it  sanctions. 

It  is  not  denied  by  the  counsel  for  the  respondent,  that  courts 
may  punish,  as  for  contempt,  those  who  do  any  act  directly  tend- 
ing to  impede,  embarrass  or  obstruct  the  administration  of  tiie  law  ; 
but  they  deny  that  any  publication,  however  disrespectful,  when 
applied  to  jurymen  in  regard  to  the  manner  in  which  they  have 
already  discharged  a  duty,  does  or  is  calculated  to  impede,  embar- 
rass or  obstruct  the  administration  of  the  law. 

Authority  may  be  found  in  the  text-books,  and  in  English  and 
American  cases,  holding  a  doctrine  at  variance  with  this  position. 
Thus,  for  instance,  Blackstone  says,  in  showing  how  contempts  of 
court  may  be  committed,  it  may  be  ^by  speaking  or  writing  con- 
temptuously of  the  oourt  or  judges,  acting  in  their  judicial  capac- 
ity ;  by  printing  false  accounts  (or  even  true  ones,  without  proper 
permission)  of  causes  then  depending  in  judgment ;  and  by  any 
thing,  in  short,  that  demonstrates  a  gross  want  of  that  regard  and 
respect  which,  when  courts  of  justice  are  deprived  of  their  author- 
ity (so  necessary  for  the  good  order  of  the  kingdom),  is  entirely  lost 
among  the  people/'  But  the  law  in  relation  to  contempts  has 
never  been  held,  in  any  case  decided  by  this  court,  to  be  so  in- 
definitely broad  as  it  is  thus  stated  by  Blackstone.  Our  Oonstitu- 
tion  and  statutes  certainly  affect  the  question,  to  some  extent,  and 
it  is  only  in  determining  precisely  how  far  they  do  so,  that  we 
have  any  difficulty. 

A  statute  of  this  State,  in  force  for  many  years,  provided  that 
the  Oircuit  and  Supreme  Oourts  should  have  power  to  punish  con- 
tempts offered  by  any  person  to  them  while  sitting,  and  for  dis- 
obeying any  of  their  process,  rules  and  orders  issued  or  made  con- 
formably to  law.  And  the  court  held,  in  Stuart  v.  The  Peopk^  3 
Scam.  395,  that  this  statute  might  be  regarded  as  a  limitation  npon 
the  power  of  courts  to  punish  for  any  other  contempts ;  and 
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newspaper  articleB,  oommenting  upon  the  conduct  of  a  juror  who 
was  also  the  editor  of  a  riTal  political  paper  to  that  in  which  the 
articles  were  published,  and  reflecting  contemptuously  upon  the 
jadge,  published  during  the  pendency  of  a  trial  for  murder,  were 
held  not  to  authorize  an  attachment  for  contempt 

It  was  said,  in  that  case,  in  speaking  of  the  power  to  punish  as  for 
oontempty  in  case  of  mere  libels  upon  the  court,  having  no  direct 
tendency  to  interfere  with  the  administration  of  the  law:  '^  It  does 
not  seem  necessary,  for  the  protection  of  courts  in  the  exercise  of 
their  legitimate  powers,  that  this  one,  so  liable  to  abuse,  should 
also  be  conceded  to  them.  It  may  be  so  frequently  exercised  as  to 
destroy  that  moral  influence  which  is  their  best  possession,  until, 
finally,  the  administration  of  justice  is  brought  into  disrepute. 
Bespect  to  courts  cannot  be  compelled;  it  is  the  voluntary  tribute 
of  the  public  to  worth,  virtue  and  intelligence,  and  whilst  they  are 
found  upon  the  judgment  seat,  so  long,  and  no  longer,  will  they 
retain  the  public  confidence.  If  a  judge  be  libeled  by  the  public 
press,  he  and  his  assailant  should  be  placed  on  equal  grounds,  and 
their  common  arbiter  should  be  a  jury  of  the  country;  and  if  he 
has  received  an  injury,  ample  remuneration  will  be  made." 

In  the  more  recent  case  of  The  People  v.  Wilson,  64  IlL  195;  S. 
C,  16  Am.  Bep.  528,  a  majority  of  the  court  held  that  the  publica- 
tion of  an  article,  indirectly  charging  that  money  had  been  used  to 
procure  a  decision  favorable  to  the  defendant  in  a  case  pending 
before  this  court  on  a  writ  of  error,  was  a  contempt,  and  the  court 
accordingly  imposed  fines  upon  the  editor  and  publisher  of  the 
newspaper  in  which  the  offensive  article  was  published.  Authori- 
ties were  referred  to  in  support  of  the  positions  assumed  by  one  or 
more  of  the  members  of  the  court  in  that  case,  and  a  train  of  reason- 
ing pursued,  in  the  separate  opinions  delivered,  from  which  the 
court  below  may  have  inferred,  and  probably  did  infer,  assuming 
the  law  had  not  since  then  been  materially  changed  in  this  respect, 
that  any  libel  upon  the  court  or  jury,  whether  tending  directly  to 
interfere  with  the  administration  of  the  law  or  not,  might  be  pun- 
ished as  a  contempt  But  the  decision  turned  upon  the  point,  as 
will  be  seen  by  reference  to  the  opinion  of  the  chief  justice,  that 
the  cause  in  preference  to  which  the  article  was  published  was  theu 
pending  before  the  court,  undecided,  and  that  the  article  was  cul^ 
culaied  to,  and  was  designed  to  influence  the  members  of  the  cojirt 
in  deciding  it. 

Vol.  XXII.  —  21 
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Had  the  law,  therefore^  as  then  in  force,  remained  onohanged,  it 
wonld  be  difficnlt  to  sustain  the  conviction  of  the  respondent  But, 
since  the  decision  of  that  case,  the  statutes  have  been  reTised,  and 
the  provision  ir  ^'egard  to  contempts,  before  quoted,  has  been  ie» 
pealed,  leaving  no  statute  in  force  on  that  subject,  except  in  regard 
to  the  enforcement  of  decrees  in  Ohancery,  and  the  punishment  of 
certain  specific  offenses,  such  as  the  failure  of  jurors  to  attend  in 
obedience  to  summons,  the  failure  of  oflScers  to  make  service  and 
return  of  writs,  etc. 

Courts,  however,  possess  certain  common-law  powers,  subject  to 
modifications  that  may  have  been  imposed  by  our  Oonstitution  and 
statutes,  among  which  is  included  that  of  punishing  for  contempts. 

Differences  of  opinion  have  been  entertained  by  members  of  this 
court  at  different  times,  in  regard  to  the  extent  of  such  modifica- 
tions; and  we  feel  constrained,  in  giving  expression  to  our  views 
in  the  present  case,  to  disagree,  to  some  extent,  with  remarks  made 
by  some  of  the  members  composing  the  majority  of  the  court  in 
Wihon*s  case,  supra. 

In  our  opinion,  it  is  not  admissible,  under  our  Oonstitution,  that 
a  publication,  however  libelous,  not  directly  calculated  to  hinder^ 
obstruct  or  delay  courts  in  the  exercise  of  their  proper  functions, 
shall  be  treated  and  punished,  summarily,  as  a  contempt  of  court 

Libels  on  courts  of  superior  jurisdiction  were,  at  common  law, 
held  to  be  contempts;  but  this  did  not  apply  to  courts  of  inferior 
jurisdiction.  If  the  power  were  necessary  to  the  existence  and 
usefulness  of  the  court,  obviously,  the  difference  in  the  jurisdiction 
could  make  no  material  difference,  since  it  is  quite  as  important 
that  justice  shall  be  fearlessly  and  impartially  administered  in 
courts  of  inferior  as  in  those  of  superior  jurisdiction.  But  the 
power  to  punish  for  the  constructive  contempt  in  the  court  of 
superior  jurisdiction  originated  in  a  fiction,  and  was  for  a  pur- 
pose that  has  no  analogy  in  our  government. 

In  a  recent  case,  The  Queen  v.  Lefrotfy  L  B.,  8  Q.  B.  134  (4  Moak, 
260),  the  respondent  was  arrested  on  an  attachment  for  contempt, 
for  writing  a  letter,  which  was  published  in  a  local  newspaper, 
charging  the  judge  of  a  Oounty  Oourt  with  falsehood.  OocKBURir, 
0.  J.,  in  delivering  the  opinion  of  the  court,  among  other  thirgs, 
said  :  '^  The  power  to  commit  for  contempt  is  fully  gor  a  into  by 
Blackstone  and  Hawkins  ;  but  though  this  power  is  recognised  in 
the  Superior  Oourts,  it  is  nowhere  said  that  an  inferior  oourt  of 
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record  has  any  power  to  proceed  for  contempt  ont  of  court — and 
this  is  an  obTions  distinction  between  the  Superior  and  other  courts 
of  record*  In  the  case  of  the  Superior  Courts  at  Westminster, 
which  represent  the  one  Superior  Court  of  the  land,  this  power  was 
coeyal  with  the  original  Constitution,  and  has  always  been  exercised 
bvthem.  These  courts  were  originally  canred  out  of  the  one 
Supreme  Court,  and  are  all  diyisions  of  the  aula  regisy  where  it  is 
said  the  king,  in  person,  dispensed  justice,  and  their  power  of  com- 
mitting for  contempt  was  an  emanation  of  the  royal  authority, 
for  any  contempt  of  the  court  would  be  a  contempt  of  the  soTereign. 
But  it  is  a  very  different  matter  with  respect  to  the  County  Courts, 
and  similar  inferior  courts  of  record.  No  case  can  be  found  in 
which  such  a  power  has  ever  been  exercised  by  an  inferior  court  of 
record,  or,  at  all  events,  upheld  by  the  decision  of  the  Superior 
Court'' 

The  theory  of  government  requiring  royalty  to  be  invested  with 
an  imaginary  perfection  which  forbids  question  or  discussion  is 
diametrically  opposed  to  our  theory  of  popular  govemmenty  in 
which  the  utmost  latitude  and  freedom  in  the  discussion  of  busi- 
ness affecting  the  public  and  the  conduct  of  those  who  fill  positions 
of  public  trust,  that  is  consistent  with  truth  and  decency,  is  not 
only  allowable  but  essential  to  the  public  welfare. 

The  common-law  mode  of  proceeding  in  cases  of  contempt  pre- 
sents no  question  of  fact  to  be  tried  by  a  jury.  The  defendant 
determines,  by  his  own  answer,  under  oath,  whether  he  is  guilty  of 
that  which  is  charged  against  him  as  a  contempt  of  court,  and  if  he 
fail  thereby  to  purge  himself,  the  court  may,  at  once,  impose  the 
punishment 

The  law  of  libel,  at  common  law,  left  the  jury  to  determine 
whether  the  defendant  was  guilty  of  the  publication  alone  ;  but 
the  question  of  whether  the  publication  was  libelous  was  for  the 
court ;  and  it  was  not  admissible  to  show,  by  evidence,  that  the 
publication  was  true,  or  the  motives  with  which  the  publication 
was  made.  Whether,  therefore,  the  party  charged  with  the  libel 
was  tried  by  a  jury  or  proceeded  against  summarily  as  for  contempt, 
the  only  question  of  fact  was  whether  he  was  guilty  of  the  pub- 
lication. 

In  this  State,  however,  our  Constitution  guarantees  ''that every 
person  may  freely  speak,  write  and  publish  on  all  sulgects,  being 
responsible  for  the  abuse  of  that  liberty ;  and  in  all  tr'als  for  libel. 
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both  civil  and  criminal^  the  truth,  when  published  with  good 
motiTes  and  for  justifiable  ends,  shall  be  a  suflScient  defense." 

This  language,  plain  and  ezplioit  as  it  is,  cannot  be  held  to  have 
no  application  to  courts,  or  those  by  whom  they  are  conducted. 
The  judiciary  is  elective,  and  the  jurors,  although  appointed,  are 
in  general,  appointed  by  a  board  whose  members  are  elected  by 
popular  vote.  There  is,  therefore,  the  same  responsibility,  in 
theory,  in  the  judicial  department,  that  exists  in  the  legislative 
and  executive  departments  to  the  people,  for  the  diligent  and 
faithful  discharge  of  all  duties  enjoined  upon  it ;  and  the 
same  necessity  exists,  for  public  information,  with  regard  to 
the  oonduct  and  character  of  those  intrusted  to  discharge  thoee 
duties,  in  order  that  the  elective  franchise  shall  be  intelligibly 
exercised,  as  obtains  in  regard  to  the  other  departments  of  the 
government 

When  it  is  conceded  that  the  guaranty  of  this  clause  of  the  Oon- 
■titution  extends  to  words  spoken  or  published  in  regard  to  judicial 
oonduct  and  character,  it  would  seem  necessarily  to  follow  that  the 
defendant  has  the  right  to  make  a  defense  which  can  only  be  prop- 
erly tried  by  a  jury,  and  which  the  judge  of  a  court,  especially  if 
he  is  himself  the  subject  of  the  publication,  is  unfitted  to  try. 

Entertaining  these  views,  the  judgment  of  the.  court  below  must 
be  reversed,  and  the  respondent  discharged. 

JudgmmiU  rwerted. 


IV  BB  TULLBB. 

n9m.».) 

WUi-^<f  ma/rritd  woman  ^r99oeaUomh§mairriag$. 

A  widow,  lukTing  ehlldren,  mad«  her  will,  married  egmin  and  died  wtUumt 
lasne  hj  her  eeoond  hueband.  UM,  that  her  wiU  waa  not  reToked  hj  im 
plication  of  law  on  her  aecond  marriage,  nor  bj  a  statate  paosed  after  hei 
marriage,  which  enacted  that  marriage  should  revoke  a  prior  will. 

A  PPE AL  from  an  order  refusing  to  admit  a  will  to  probate. 

Ooopw  d  Basaetif  for  appellant 

MeOuUoch,  Stevens  dt  Wileon  and  Starr  ^  Oongery  for  appellea 
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SHBLDOHTy  J.  This  is  an  appeal  by  Lydia  A.  Cole,  residaary 
devisee  and  legatee  under  the  will  of  Esther  B.  Tnller^  decease^ 
from  the  order  and  judgment  of  the  Gircnit  Goartof  Peoria  coi^ntyy 
refasing  to  admit  said  will  to  probate,  sneh  order  and  judgment 
haying  been  made  on  appeal  in  reversal  of  an  order  of  the  County 
Court  admitting  the  will  to  probate. 

The  facts  are  that  Esther  B.  Tuller,  on  the  SOth  day  of  May, 
1869,  made  and  published  her  will,  she  being  then  a  widow,  and 
having  at  the  time,  living,  three  children  by  her  former  marriage, 
all  of  whom  are  still  in  full  life. 

Afterward,  on  the  2d  of  September,  1869,  the  testatrix  was  mar- 
ried to  one  Marcus  Hosmer,  from  whom  she  was,  on  the  16th  day 
of  December,  1873,  divorced  by  decree  of  the  Circuit  Court  of 
Peoria  county,  upon  bill  filed  by  her  for  that  purpose.  The  testa- 
trix died  on  the  6th  of  March,  1874,  having  made  no  other  will, 
and  having  had  no  child  by  said  Hosmer. 

The  question  presented  for  consideration  is,  whether  there  was  a 
revocation  of  the  will  by  the  marriage  with  Hosmer. 

It  is  the  old  and  well-settled  rule  of  the  common  law  that  the 
wiU  of  9k  feme  sole  is  revoked  by  her  subsequent  marriage;  and  it  is 
contended  that,  under  this  rule,  the  will  was  revoked.  The  reason 
of  the  rule  was  that  a  will  is,  in  its  nature,  ambulatory  during  the 
testator's  life,  and  can  be  revoked  at  hts  pleasure;  that  the  mar- 
riage destroys  the  ambulatory  nature  of  the  will,  and  leaves  it  no 
longer  subject  to  the  wife's  control;  and  that  it  is  against  the 
nature  of  a  will  to  be  absolute  during  the  testator's  life;  it  is,  there- 
fore, revoked  in  judgment  of  law  by  such  marriage.  4  Kent's 
Com.  527;  2  Oreenl.  Ev.,  g  684. 

That  reason  does  not  exist  under  our  present  statute  of  1872, 
which  gives  to  every  female  of  the  age  of  18  years  the  power  to 
devise  her  property  by  will  or  testament. 

Did  it  exist  under  the  Statute  of  Wills  of  1845,  in  force  up  to 
1872? 

The  first  section  of  the  Statute  of  Wills  of  1845  provides  as  fol- 
lows: **  Every  person  aged  21  years,  if  a  male,  or  18  years,  if  a 
female,  or  upwards,  and  not  married,  being  of  sound  mind  and 
ihemory,  shall  have  power  to  devise  all  the  estate  *  *  *  which 
he  or  she  hath,  or  at  the  time  of  his  or  her  death  shall  have,  m 
«nd  to  any  lands,  etc.  All  persons  of  the  age  of  17  years  and  o( 
aound  mind  and  memory,  married  women  excepted,  shall  have 
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power  to  dispose  of  their  personal  estate  by  will  or  testament;  and 
married  women  shall  hare  power  to  dispose  of  their  separate  estate, 
both  real  and  personal,  by  will  or  testament,  in  the  same  manner 
as  other  persons." 

The  statnte  draws  a  manifest  distinction  between  the  property 
generally  of  married  women,  and  their  separate  property,  giving 
power  to  dispose  of  the  latter  by  will,  bnt  not  of  the  former.  The 
strict  mles  of  the  old  common  law,  as  is  well  known,  would  not 
permit  the  wife  to  take  or  enjoy  any  real  or  personal  estate  sepa- 
rate from  or  independent  of  her  husband.  Bnt  courts  of  equity 
hare  admitted  the  doctrine  that  a  married  woman  is  capable  of 
taking  real  and  personal  estate  to  her  own  separate  and  ezclusiya 
use;  and  wheneyer  real  or  personal  property  is  given  or  devised  or 
settled  upon  a  married  woman  for  her  separate  and  exclusive  use, 
her  interest  will  be  protected  in  equity  against  the  marital  rights 
and  claims  of  her  husband  and  of  his  creditors.  The  sepamts 
estate  of  a  married  woman  was  a  creature  of  equity  at  the  time  of 
the  passage  of  the  statute  of  1845. 

By  the  statute  of  1861,  entitled  ^' An  act  to  protect  married 
women  in  their  separate  property/'  all  the  property  of  a  married 
woman  is  made  her  sole  and  separate  property,  and  is  thereby  made 
as  fully  her  separate  estate  as  any  separate  estate  which  she  could 
in  any  way  have  had  at  the  date  of  the  passage  of  the  act  of  1845, 
and  adtter,  except  that  the  statnte  of  1861  gives  no  power  of  dis- 
posing of  her  estate.  Such  being  the  case,  then,  that  under  the 
statute  of  1861,  all  of  the  property  of  a  married  woman  is  made 
her  separate  estate,  we  know  no  snfficient  reason  why,  since  the 
act  of  1861,  the  statute  of  1845  giving  to  married  women  the 
power  to  dispose  of  their  separate  estate  by  will,  should  not  have 
operative  effect  in  respect  to  all  of  a  married  woman's  property, 
and  be  construed  as  enabling  her  to  dispose  of  all  her  property  by 
will  in  the  same  manner  as  other  persons.  The  reason,  then,  for  hold* 
ing  the  will  of  a/ema  sob  to  be  revoked  by  marriage  wonld  no  longer 
exist,  as  the  marriage  would  not  destroy  the  ambulatory  nature  of 
the  will,  but  still  leave  it  subject  to  the  wife's  control. 

The  further  reason  given  tdiat  the  marriage  of  a/sfvis  sole  is  such 
an  entire  change  in  her  condition  and  relations  that  it  is  generally 
held  to  work  a  revocation  of  her  will  (1  Bedfield  on  Wills,  29S) 
equally  fails  as,  since  the  act  of  1861,  her  marriage  works 
no  essential  change  in  her  conditions  and  relations  as  respects  he; 
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property.  We  are  of  opinion^  then^  that^  since  the  act  of  1861, 
flie  will  of  9k  feme  sole  is  not  revoked  by  marriage,  the  reason  of  the 
role  no  longer  existing.  Her  will,  then,  in  this  respect,  mast  be 
regarded  as  standing  npon  the  same  footing  with  the  will  of  a  man. 
As  respects  his  will,  marriage  is  not  a  revocation  of  it,  bnt  marriage 
and  the  birth  of  a  child  are  an  implied  revocation  of  a  will  pre- 
▼ioasly  made.  Such  was  recognized  by  this  conrt  to  be  the  rale  in 
TyUr  y.  Tyler^  19  111.  151,  and  the  anthorities  there  referred  to. 
Bat  it  was  there  held  that,  under  oar  statate  making  the  wife  heir 
to  the  hnsband,  and  the  hasband  heir  to  the  wife,  where  there  is  no 
child  or  descendant  of  a  child,  marriage  is,  in  the  absence  of  facts 
showing  an  intention  to  die  testate  arising  sabseqaent  to  the  mar- 
riage, a  revocation  of  a  will  of  the  hasband,  made  prior  to  the 
marriage,  disposing  of  his  entire  estate  withont  making  provision 
in  contemplation  of  the  relations  arising  oat  of  the  marriage. 

It  is  insisted  that  the  present  case  falls  within  that  decision,  and 
18  controlled  thereby.  • 

The  facts  of  that  case  were,  that  Stephen  H.  Tyler  and  the  com- 
plainant in  the  salt  intermarried  in  this  State  in  184S,  and  here 
lived  as  hnsband  and  wife  antil  his  death,  in  1855  ;  that  he  died, 
never  having  had  a  child,  and  leaving  a  considerable  estate  in  this 
Stats ;  and  that  the  defendants  claimed  his  estate  nnder  a  will  ex- 
ecrated in  the  State  of  Oonnecticat,  where  Tyler  then  Hved,  in  1834; 
which  wiU  devised  his  entire  estate  to  his  blood  relatives.  Under 
sach  circamstances,  in  view  of  oar  Statate  of  Descents,  providing 
thaty  when  there  shall  be  a  widow,  and  no  child  or  descendant  of  a 
child  of  the  intestate,  then  the  one-half  of  the  real  estate,  and  the 
whole  of  the  personal  estate  shal]  go  to  sach  widow,  it  was  held 
that  the  marriage  was  a  revocation  of  the  will. 

The  reason  of  the  rale  of  the  English  conrts,  that  marriage  and 
the  birth  of  a  child  were,  bat  that  marriage  alone  was  not,  a  revo- 
cation of  a  will,  was  recognized  to  be,  that,  by  the  law  of  descents 
there,  the  child  may  inherit  the  parents'  estate,  bat  that  the  wife 
and  hnsband  coald  not  inherit  from  each  other.  Bat  that,  as  ander 
oar  law,  the  wife  and  hasband  may  inherit  from  each  other  the  one* 
half  of  each  other's  lands,  in  case  there  be  no  child  or  lineal  de* 
scendant,  the  reason  of  the  common-law  rale  woald  reqaire  that 
marriage  alone  woald  revoke  a  will,  and  the  rale  was  made  to  con- 
form to  the  reason  of  it,  and  it  was  held  that  marriage  alone 
worked  a  revocation  of  the  will.    In  that  case  there  was  no  child 
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of  the  marriage^  and  from  the  instant  of  the  marriage,  apon  the 
death  of  the  basband  without  a  will,  one-half  of  his  real  estate,  and 
all  his  personal  estate,  would  have  gone  to  the  widow. 

In  the  present  case,  the  testatrix,  at  the  time  of  the  making  of 
her  will,  and  up  to  the  time  of  her  death,  and  since,  had  three 
children  living.  Had  she  died  at  any  time  during  the  existence  of 
her  marriage,  all  her  property,  in  the  absence  of  a  will,  would  have 
gone  to  these  children,  and  none  of  it  to  her  husband.  Where  is 
the  reason,  then,  to  inquire,  in  such  a  case  as  this,  that  marriage 
alone  should  reroke  the  will  ? 

Under  the  laws  of  this  State,  in  force  when  the  will  was  made, 
and  since,  Hosmer,  the  husband,  could  have  taken  nothing,  if  there 
had  been  no  will.  The  property  disposed  of  by  the  will  was  the 
separate  estate  of  the  testatrix.  No  estate  by  the  curtesy  evei 
became  initiate.  The  marriage  did  not  vest  in  the  husband  the 
personal  property  of  the  wife,  nor  any  right  to  the  rents  and  profits 
of  the  real  estate,  and  as  bis  wife  had  children  of  her  own  by  her 
first  husband,  to  inherit,  he,  Hosmer,  could  take  nothing  as  hei 
heir  at  her  death. 

The  sole  effect  of  the  revocation  would  be^  to  let  others  inherit 
her  property  whom  the  testatrix  had  in  her  mind  when  she  made 
her  will,  and  purposed  should  not  take  her  estate.  To  set  aside  the 
will  would  be  to  thwart  the  solemnly  declared  intention  of  the  tes- 
tatrix, and  that,  without  benefit  to  the  object  of  the  marriage  re- 
lation, on  whose  account,  as  a  new  object  of  duty  to  be  provided 
for,  the  revocation  of  the  will  would  be  brought  about 

The  revocation  of  a  will  which  arises  from  subsequent  marriage 
and  birth  of  a  child  is  an  implied  or  presumptive  revocation.  It 
is  founded  upon  the  reasonable  presumption  of  an  alteration  of  the 
testator's  mind,  arising  from  circumstances  since  the  making  of 
the  will,  producing  a  change  in  his  previous  obligations  and  duties. 
4  Kent's  Com.  521. 

Under  the  general  rule,  the  circumstance  of  marriage  alone  did 
not  lay  the  foundation  of  a  presumed  alteration  of  the  testator's 
intention,  but  it  was  marriage  and  the  birth  of  a  child,  and  both 
must  have  condurred  in  order  to  raise  an  implied  revocation  of  a 
wilL    Brush  v.  Wilkins,  4  Johns.  Gh.  506. 

There  was  a  qualification  of  the  general  rule  upon  this  subject, 
made  in  the  case  of  Sheaih  v.  York,  1  Vesey  &  Beames,  390,'  which 
bears  strongly  upon  the  present  case.    A  widower,  having  a  sod 
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and  two  daughters^  deyised  his  estate  real  and  personal,  and  then 
married  and  had  a  daughter.  The  Ecclesiastical  Court  held  the 
will  to  be  revoked  as  to  the  personal  estate,  but  Sir  Wm.  Grant 
thought  there  was  no  ground  to  presume  the  will  reroked  as  to  the 
real  estate^  upon  any  implied  condition  annexed  to  it,  or  upon  any 
presumed  change  of  intention,  where  the  testator  had  already  an 
heir  apparent,  and  the  revocation  would  be  of  no  use  to  the  subse- 
quent child,  who  could  not  take  the  land.  It  might  be  revoked  as 
to  the  personal  estate,  for  that  lets  in  the  subsequent  child;  but  he 
held  that  it  was  not,  in  such  a  case,  revoked  as  to  the  land. 

The  principle  of  that  decision  seems  to  meet  precisely  the  ques- 
tion now  under  consideration,  and  to  require  a  qualification  of  the 
general  rule  laid  down  in  Tyler  v.  Tyler,  supra,  that  under  our 
Statute  of  Descents,  a  subsequent  marriage  is  a  revocation  of  a 
will,  and  to  exclude  the  application  of  the  rule  to  the  facts  of  the 
present  case,  for  the  reason  that  there  is  no  ground  to  presume  the 
will  revoked  upon  any  presumed  change  of  intention,  inasmuch  as  the 
testatrix  had,  at  the  time  of  the  making  of  the  will  and  ever  after, 
three  children,  and,  as  was  said  in  Sheath  v.  York,  eupra,  the  revo- 
cation would  be  of  no  use  to  the  subsequent  husband,  as  he  could 
not  take  the  property. 

But  it  is  said  that  it  does  not  matter  whether  the  husband  or 
wife  do  actually  become  heir  to  the  other  or  not;  that  it  is  enough 
that  the  marriage  creates  the  possibility  of  such  a  result  But  that 
is  not  the  principle  which  governs.  If  it  were,  then,  under  the 
common-law  rule  upon  the  subject,  marriage  alone  would  work  a 
revocation,  as,  upon  a  marriage,  there  would  exist  the  possibility 
of  the  birth  of  a  child;  and  in  the  case  cited  of  Sheath  v,  York 
there  was  a  possibility  of  the  daughter  of  the  subsequent  marriage 
becoming  an  heir  by  the  death  of  the  son  of  the  former  marriage. 
It  is  supposed  in  the  argument  to  be  like  the  case  of  a  child  bom 
after  a  subsequent  marriage,  where  it  does  not  matter  whether  it 
survives  the  parent  or  not;  and  it  is  said  that  there  the  birth  of 
the  issue,  and  the  mere  possibility  of  its  becoming  an  heir  by  sur- 
riving  its  parent,  at  once  revokes  the  will. 

It  is  the  occurrence  of  new  social  relations  and  moral  duties 
arising  by  marriage  and  the  birth  of  issue,  raising  a  presump- 
tion of  a  change  of  intention  in  the  testator,  which  impliedly  re- 
vokes a  previous  will,  and  the  relocation  so  made  by  the  occurrenoe 
of  those  events  is  once  for  all.  :!nd  the  will  is  not  restored  on  the 
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sabsequent  death  of  the  issue  oontribating  to  prodace  the  reToo»- 
tion,  during  the  life  of  the  testator. 

Bat  under  the  state  of  facts  in  this  oase  there  has  been  no  aotoal 
ooourrenoe  of  the  oiroumstances  to  afford  ground  of  a  presumed 
intention  to  revoke  the  will,  but  only  a  possibility  of  such  an  oocur- 
rence  taking  place. 

It  is  finally  insisted,  that  there  is  here  a  statutory  revocation  of 
the  will  by  force  of  the  statute  of  1872,  Laws  1871-2,  p.  355,  in 
force  July  1,  1872,  that  ''a  marriage  shall  be  deemed  a  reyocation 
of  a  prior  will ; ''  that,  as  the  will  did  not  take  effect,  nor  were  any 
rights' acquired  under  it,  until  the  testatrix's  death,  its  validity 
depends  upon  the  law  as  it  then  stood  at  the  time  of  her  death  ; 
that  the  statute,  though  passed  after  the  making  of  the  will,  takes 
effect  upon  it  precisely  as  though  the  law  had  been  passed  before 
its  execution. 

The  question  is  not  so  much  whether  the  statute  affects  rights 
vested  before  its  passage,  as,  what  was  the  intention  of  the  legisla- 
ture. A  law  is  a  rule  of  civil  conduct,  and  the  principle  is,  that  it 
is  a  rule  for  the  regulation  of  future  conduct  It  is,  in  general, 
true,  that  no  statute  is  to  have  a  retrospect  beyond  the  time  of  its 
commencement ;  for  the  rule  and  law  of  Parliament  is  that  nooa 
eonsiitutio  futwris  farmam  debet  imponere,  nanprmierMs,  4  Baa 
Abr.  636,  Statute  (G.) 

It  is  the  doctrine  applicable  to  all  laws,  that,  generally,  they  are 
to  be  considered  as  prospective,  and  not  to  prejudice  or  affect  the 
past  transactions  of  the  citizen.  Not  that  the  legislature  cannot, 
in  some  oases,  make  laws  with  a  retrospective  operation,  but  that  it 
is  not  to  be  supposed  they  so  intended,  unless  that  intention  has 
been  manifested  by  the  most  clear  and  unequivocal  expressions. 
Oarrett  v.  Wiggins^  1  Scam.  335  ;  Bruce  v.  Sehuyhfy  4  Gilm.  221 
Thompson  v.  Alexander^  11  Dl.  54  ;  Marsh  v.  ChesntUy  14  id.  223 
Hatcher  v.  Toledo^  Wabash  and  Western  RaQroad  Co.^  62  id.  477 
Whitman  v.  Hapgood  et  alf  10  Mass.  447  ;  Sofnerset  v.  Dtghton^  12 
id.  883  ;  Dash  v.  Van  Kleeky  7  Johns.  477 ;  Sedgwick  on  Stat,  and 
Const  Law,  190-1  et  seq. 

This  law  of  1872  is  not  retrospective  in  terms ;  there  is  no  indi* 
cation  of  the  legislative  intention  that  it  should  be  retroactive,  and 
we  must  regard  the  intention  to  have  been  that  it  should  havt 
o&ly  a  prospective,  and  not  a  retrospective,  operation. 

We  are  of  opinion,  then,  tha^  the  enactment  which  went  in  forot 
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Jolj  1,  1872,  that  ^^a  marriage  shall  be  deemed  a  revocation  of  a 
prior  will/'  waa  prospective  in  efFect,  and  had  reference  only  to  mar- 
riages which  should  take  place  thereafter,  and  did  not  apply  to 
manriages  which  had  been  had  prior  to  the  passage  of  the  act,  and 
that  it  is  without  effect  upon  this  will  of  Mrs.  Tuller. 

Our  conclusion  is,«that  the  court  below  erred  in  reversing  the 
order  of  the  County  Oourt,  instead  of  affirming  the  same,  and  that 
the  judgment  of  the  Oirouit  Oourt  should  be  reversed  and  the 
oaoae  remanded. 

Judgmmt  r$v9r$ed. 


Obaft  t.  MoOoxtought. 

(TO  lU.  SM.) 

TIm  grain  dealen  of  a  town  entered  into  a  oontiaet,  which  purported  to  be  • 
eontraci  of  partnemhlp  for  the  pnrpoee  of  dealing  in  grain,  but  the  real 
obfeot  of  which  waa  to  form  a  aecret  eombination  to  control  the  grain  trade, 
and  ^  aapproM  competition.  HM,  that  the  contract  waa  againat  public 
poU^j  and  void. 


B 


ILL  in  equity  for  an  accounting.    The  opinion  states  the  case. 


Jf.  D.  Hathaway^  William  Barge  and  Sherwood  Dixon,  for  plain- 
in  error. 


•  am 


Jaines  JT.  JSdsall,  for  defendant  in  error. 

OuAio,  J.  This  was  a  bill  in  equity^  brought  by  James  0.  Mc- 
Oonoughy  against  Richard  0.  Graft  and  others,  for  an  account  and 
distribution  of  the  profits  of  an  alleged  partnership  claimed  to  have 
existed  under  a  written  contract  to  the  following  effect: 

^*  Articles  of  agreement  made  and  entered  into  this  20th  day  of 
April,  A.  D.  1869,  between  the  following  persons,  viz.:  K  P.  Sex- 
ton, Dr.  John  McConoughy,  C.  B.  Boyce,  B.  C.  Craft  and  William 
Wiswell,  for  the  purpose  of  systematically  pursuing  the  grain  trade 
in  Bochelle,  and  for  mutual  protection  against  losses.  The  said 
parties  covenant  and  agree  to  enter  into  the  grain  trade  for  one 
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year  from  this  date,  apon  the  following  terms:  Onr  seyeral  grain 
houses  shall  be  put  into  fche  business  upon  the  basis  of  twenty- 
seven  shares  as  the  aggregate,  divided  as  follows:  C.  B.  Boyce  and 
B.  C.  Graft  shall  be  entitled  to  nine  shares,  E,  P.  Sexton  to  six 
shares,  J.  McCononghy  to  six  shares,  and  William  Wiswell  to  six 
shai*es.  Each  separate  firm  shall  conduct  theii;own  houses  as  here- 
tofore, as  though  there  was  no  partnership  in  appearance,  keep 
their  own  accounts,  pay  their  own  expenses,  ship  their  own  grain, 
and  furnish  their  own  funds  to  do  business  with  ;  a  list  of  all  the 
grain  purchased  by  each  firm  to  be  made  every  day  and  handed  to 
the  general  book-keeper,  with  amounts  paid  for  the  same;  also  every 
car  shipped  to  be  reported  at  the  time,  and  every  account  of  sale  to 
be  handed  in  to  said  book-keeper,  as  well  as  all  sales  made  at  the 
warehouse  from  time  to  time.  It  shall  be  the  duty  of  the  book- 
keeper to  make  a  faithful  record  of  ail  the  grain  bought  by  each 
party,  the  amount  of  money  paid  for  the  same,  and  place  to  his  debit, 
and  also  to  credit  him  with  all  account  of  sales,  as  well  as  any  trans- 
actions made  at  the  warehouse,  and,  at  the  end  of  every  month, 
each  individual's  account  to  be  balanced,  showing  the  profits  or  loss, 
which  amount  is  to  be  divided  pro  reUOf  according  to  the  number 
of  shares  held  by  each  party.  It  is  further  agreed  that  there  shall 
be  no  grain  held  for  advance  in  price,  or  for  any  other  cause,  by  any 
of  the  above-named  parties. 

'^  Prices  and  grades  to  be  fixed  from  time  to  time,  as  convenient, 
and  each  one  to  abide  by  them.  All  grain  taken  in  store  shall  be 
charged  one  and  a  half  cents  per  bushel,  monthly;  but  if  sold  inside 
of  thirty  days,  no  storage  to  be  asked.  Ko  grain  to  be  shipped  by 
any  party  at  less  than  two  cents  per  bushel." 

In  November  following  the  execution  of  the  agreement,  John 
McGonoughy  died,  and  it  is  the  theory  of  the  bill  that  the  com- 
plainant, who  was  his  son,  by  mutual  consent  came  in  and  took  hia 
place  under  the  contract. 

It  is  set  up  in  the  answer,  that  the  contract  was  made  in  restraint 
of  trade,  and  is  againnt  public  policy,  and  void;  that  all  transao* 
tions  with  complainant  or  with  his  father  and  defendants,  under  or 
in  pursuance  of  it,  and  under  the  alleged  arrangement  with  com- 
plainant after  the  death  of  his  father,  were  in  restraint  of  trade, 
against  public  policy,  and  void. 

Two  qnestioiis  arise  upon  the  record:  First,  whether  the  contract 
set  out  in  the  bill  is  roid.    Second,  if  illegal  and  void,  will  a  courl 
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of  eqaity,  after  it  has  been  ezecated,  require  one  of  the  parties  to 
aooonnt  to  another  for  a  portion  of  the  gains  arising  under  the 
oontract  f 

Prior  to,  and  up  to  the  time  of  the  execution  of  the  agreement 
set  out  in  the  bill,  the  four  parties  were  engaged  in  the  grain  busi- 
ness in  the  town  of  Bochelle,  each  one  on  his  own  account,  and  in 
competition  with  each  other,  but,  after  the  agreement  was  execated, 
all  compejtition  ceased.  All  the  warehouses  in  the  city,  and  eveiy 
lot  suitable  to  erect  a  warehouse  upon,  were  controlled  by  the  com- 
bination. Some  were  purchased  and  others  leased,  so  that  the  com* 
binaticn  formed  effectually  excluded  all  opposition  in  the  purchase, 
sale,  storage  and  shipment  of  grain  in  that  market 

Secret  meetings  were  held  in  the  night-time  by  the  parties  to  the 
contract,  at  which  the  price  to  be  paid  for  grain  was  agreed  upon, 
rates  for  storage  and  shipment  fixed,  in  order  that  the  public  should 
be  kept  in  ignorance  of  the  plans  and  operations  of  this  illegal  com- 
bination. 

To  the  public  the  four  houses  were  held  out  as  competing  firms 
for  business.  Secretly  they  had  conspired  together,  and  were  work- 
ing in  a  common  cause,  in  the  sole  interest  of  each  other. 

The  language  used  in  the  contract  itself  leayes  no  room  for  doubt 
as  to  the  purpose  for  which  the  agreement  was  entered  into,  as  a 
few  extracts  will  show  :  **  Each  separate  firm  shall  conduct  their 
own  business  as  heretofore,  as  though  there  was  no  partnership  in 
appearance,  keep  their  accounts,  pay  their  own  expenses,  ship  their 
own  grain,  and  furnish  their  own  funds  to  do  business  with.''  * 
•  *  <<  Prices  and  grades  to  be  fixed  from  time  to  time,  as  con- 
Tenient,  and  each  one  to  abide  by  them.  All  grain  taken  in  store 
shall  be  charged  one  and  one-half  cents  per  bushel,  monthly."    * 

*  *  <<  No  grain  to  be  shipped  by  any  party  at  less  rates  than 
two  cents  per  bushel. '^ 

While  the  agreement,  upon  its  face,  would  seem  to  indicate  that 
the  parties  had  formed  a  copartnership  for  the  purpose  of  trading 
in  grain,'  yet,  from  the  terms  of  the  contract,  and  the  other  proof 
in  the  record,  it  is  apparent  that  the  true  object  was,  to  form  a 
secret  combination  which  would  stifle  all  competition,  and  enable 
the  parties,  by  secret  and  fraudulent  means,  to  control  the  price  of 
grain,  cost  of  storage,  and  expense  of  shipment.  In  other  words, 
the  foar  firms,  by  a  shrewd,  deep-laid,  secret  combination,  at- 
tempted to  control  and  monopolize  the  entire  grain  trade  of  the 
town  and  surrounding  country. 


174  ILLINOIS, 


GSimfl  T.  MoOonoiiglij. 


That  the  effect  of  this  oontraot  was  to  restrain  the  trade  and 
commerce  of  the  country  is  a  proposition  that  cannot  be  snocess- 
fallj  denied. 

We  understand  it  to  be  a  well-settled  rule  of  law,  that  an  agree- 
ment in  general  restraint  of  trade  is  contrary  to  public  policy, 
illegal  and  Yoid,  but  an  agreement  in  partial  or  particular  restraint 
upon  trade  has  been  held  good,  where  the  restraint  was  only  partial, 
consideration  adequate,  and  the  restriction  reasonable. 

This  subject  was  ably  discussed  in  the  leading  case  otMUchel  v. 
B&tfnolds,  1  P.  Wms.  181 ;  see,  also,  1  Smith's  Lead.  Oas.  172,  and 
notes,  and  the  rule  of  law  established,  which  has  been  followed  and 
adhered  to  in  numerous  cases  since. 

•  In  reference  to  the  point,  what  might  be  regarded  a  reasonable 
restriction,  numerous  cases  might  be  cited,  but  what  was  said  in 
Homer  y.  Neves,  7  Bing.  743,  will  iUustrate  the  principle.  Tindal, 
0.  J.,  said  :  ''  We  do  not  see  how  a  better  test  can  be  applied  to 
the  question,  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to 
the  interest  of  the  party  in  favor  of  whom  it  is  giren,  and  not  so 
large  as  to  interfere  witii  the  interest  of  the  public.  Whatever  re- 
straint is  larger  than  the  necessary  protection  of  the  party  can  be 
of  no  benefit  to  either.  It  can  only  be  oppressive,  and  if  oppress- 
ive,  it  is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is  injuri* 
ous  to  the  interest  of  the  public,  is  void,  on  the  ground  of  public 
policy." 

If,  therefore,  the  restraint  imposed  by  the  contract  in  question 
was  but  partial,  as  insisted  upon  by  the  complainant,  as  it  was  un- 
reasonable, oppressive  and  injurious  to  the  public,  it  cannot  be 
sanctioned  in  a  court  of  equity. 

While  these  parties  were  in  business,  in  competition  with  each 
other,  they  had  the  undoubted  right  to  esteblish  their  own  rates  for 
grain  stored  and  commissions  for  shipment  and  sale.  They  could 
pay  as  high  or  low  a  price  for  grain  as  they  saw  proper,  and  as  they 
could  make  contracts  with  the  producer.  So  long  as  competition 
was  free,  the  interest  of  the  public  was  safe.  The  laws  of  trade, 
in  connection  with  the  rigor  of  competition,  was  all  the  guaranty 
the  public  required,  but  the  secret  combination  created  by  the  con- 
tract destroyed  all  competition  and  created  a  monopoly  against 
which  the  public  interest  had  no  protection.  Morris  Run  Coal  (^ 
V.  Barclay  Coal  Co.,  68  Penn.  St.  173  :  S.  C,  8  Am.  Rep.  159. 
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It  is,  howeyer,  insisted  that,  even  if  the  contract  was  contrary  to 
pablio  policy,  as  it  has  been  ezecutedy  a  court  of  equity  will  require  * 
an  account 

The  rule  is,  however,  well  settled  in  this  State,  that  a  court  of 
equity  will  nok  lend  its  aid  in  the  diyision  of  the  profits  of  an  illegal 
transaction  between  associates.  Neustadt  y.  Hall^  58  lU.  172  ; 
8keeU  y.  PAiBipB,  54  id.  309  ;  Jerome  y.  Bigelow,  66  id.  452. 

The  complainant  and  the  defendants  were  equally  involyed  in  the 
unlawful  combination.    A  court  of  equity  will  assist  neither. 

The  decree  will  be  reyersed  and  the  cause  remanded. 


PowEBs  y.  Bnioes. 
(T0m.«B.) 

IfiBgcikMe  iMtrum&rU — vhenagent  iMU  <u  pHnelfmL 

T1i6  tnwtees  of  a  church  gaTe  a  promissory  note  for  a  ehurch  debt,  deieiib 
lug  tbemtelyee  in  the  body  of  the  note  m  *'  tmsteea  of  "  the  chareh,  and 
after  tbeir  tignatiirea  appending  the  word  '*  traateee."  BM^ihaiX  they  west 
indiTidnally  liable  on  the  note.    (5m  note,  p.  170.) 

A  OTION  on  promissory  notes.    The  opinion  states  the  case. 

MebriOe  W.  FbwUr  and  John  Morris,  for  appellant 

Affor  S  Kales,  for  appellees. 

SoHOLFiifiiiD,  J.  Suit  was  brought  on  two  promissory  notes  for 
1600  each,  one  payable  in  one  year  and  the  other  payable  in  two 
years  from  date,  but  in  other  respects  precisely  the  same  in  form. 
That  payable  in  one  year  from  date  is  as  follows: 

"  $600.  OhiOaoo,  May  17, 1870. 

<<  One  year  after  date,  we,  the  trustees  of  the  Seyenth  Presby- 
terian  Church,  promise  to  pay  to  the  order  of  H.  O.  Powers  six 
hundred  dollars,  yalue  reoeiyed,  with  interest  at  six  per  cent  pei 

annum. 

"  A.  H.  Brioos, 

*'  Louis  B.  Ebllby, 
**  John  Ookbbtt, 
**  F.  D.  Maksuall, 

"  Trustsss/' 


J 
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Evidence  was  admitted  by  the  court  below,  over  the  plaintiir» 

*  objection,  showing  that,  at  the  time  the  notes  were  executed,  the 

defendants  were  trustees  of  the  Seventh  Presbyterian  Ohuroh  nf 

Chicago,  and  that  the  notes  were  given  for  the  difference  i&  value 

between  church  organs  which  they  had  exchanged. 

The  court  gave  judgment  for  the  defendants,  and  the  correct- 
ness of  that  judgment  depends  upon  the  single  question  whethei 
the  notes  bind  the  defendants  individually  or  only  the  corporation 
of  which  they  were  trustees. 

The  authorities  are  not  entirely  harmonious  on  the  question, 
but  after  a  careful  examination  of  the  numerous  cases  cited  in  the 
elaborate  briefs  filed  by  the  respective  counsel,  our  opinion  is  the 
court  erred  in  finding  that  the  defendants  were  not  individually 
liable  on  the  notes. 

The  general  rule  appears  to  be  where  the  names  of  the  principal 
and  agent  both  appear  upon  the  instrument,  it  will  be  held  to  be 
the  bill  or  note  of  him  who  signs  it,  unless  it  satisfactorily  appears 
that  he  signed  it  in  a  mere  ministerial  character,  intending  to  bind 
another.  **  Unless,"  said  Lord  Ellbkbobough,  in  Leadbitter  v. 
Farrow,  5  M.  &  S.  345,  ^^he  says  plainly,  'I  am  the  mere  scribe,' 
he  will  be  bound." 

The  rule  is  thus  stated  by  Shaw,  U.  J.,  in  Bradlee  v.  Boston 
Glass  Co.,  16  Pick.  350:  ''  As  the  forms  of  words  in  which  contracts 
may  be  made  and  executed  are  almost  infinitely  various,  the  test 
question  is,  whether  the  person  signing  professes  and  intends  to 
bind  himself,  and  adds  the  name  of  another  to  indicate  the  capacity 
or  the  trust  in  which  he  acts,  or  the  person  for  whose  account  the 
promise  is  to  be  made;  or  whether  the  words  referring  to  the  prin- 
cipal are  intended  to  indicate  that  he  does  a  ministerial  act  in  giv- 
ing authenticity  to  the  act,  promise  and  contract  of  another.  Does 
the  person  signing  apply  the  executive  hand  as  the  instrument  of 
another  or  the  promising  and  engaging  mind  of  a  contracting 
party?  "  See,  also,  MorrM  v.  Codding,  4  Allen,  403;  Lsaeh  v.  Blow, 

8  Sm.  &  M.  221;  Chick  v.  TreveH,  20  Me.  462;  Fogg  ^.Virgin,  1» 
id.  352;  Sturdivant  v.  HtM,  59  id.  172;  Barker  v.  IT  P.  Ins,  Co., 
3  Wend.  94;  Hills  v.  Bannister,  8  Oow.  31;  Moss  v.  Livingston,  4 
Com.  208;  Doioitt  et  al  v.  WaUon,5  Seld.  571;  Savage  v.  Riz  et  aL, 

9  N.  H.  263;  Tucker  Manufacturing  Co.  v.  Fairbanks  et  aL,  W 
Mass.  101. 

Testing  these  notes  by  this  rule,  it  would  seem  clear  they  are 
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binding  only  on  the  defendants  as  individuals.  Although  the 
words,  ^*  the  trustees  ot.  che  Seventh  Presbyterian  Church/'  appear 
in  the  body  of  the  notes,  and  the  word  '*  trustees  "  is  appended  to 
the  defendants'  signatures,  there  are  no  words  used  implying  an 
undertaking  on  the  part  of  the  corporation.  The  corporation  is 
not  assumed  to  be  acting  by  or  through  the  defendants,  nor  does  it 
even  appear  the  defendants  act  for  or  on  behalf  of  the  corporation. 
The  language  clearly  indicates  that  the  defendants  were  trustees 
when  they  signed  the  notes,  but  not  that  the  corporation  promised 
to  pay  them. 

Nor  do  we  consider  the  facts  proved  here,  outside  of  what  appears 
on  the  face  of  the  papers,  change  the  result  True,  they  show 
plaintiff  knew  the  defendants  were  trustees,  and  that  the  consid- 
eration of  the  notes  was  the  church  organ,  but  it  does  not  follow 
from  this  that  the  plaintiff  was  giving  credit  to  the  corporation,  or 
that  he  knew  the  defendants  intended,  by  the  notes,  that  he  should 
do  so,  and  there  is  no  other  evidence  tending  to  show  that  he  gave 
credit  to  the  corporation.  It  was  not  unreasonable  that  the  defend- 
ants, having  the  charge  and  control  of  the  finances  of  the  corpora- 
tion and  being  acquainted  with  its  resources,  would  give  their  paper 
for  property  for  the  corporation,  intending  to  protect  themselves 
against  loss  from  its  funds,  and  the  notes  themselves  are  the  most 

tisfactory  evidence  that  they  did  do  so. 

In  this  view  of  the  case  it  is  unnecessary  to  express  any  opinion 

to  the  admissibility  of  the  pa^  evidenoe. 

The  jadgment  is  reversed  and  the  cause  remanded. 

JudgmmU 

Sooix,  0.  J^  and  Shbldow,  J.,  dissent 


BuBLoreAXX,  appeUant,  v.  Bbbwbxb. 

(TO  ni.  sift.) 


A  note,  porportiiig  by  its  terms  to  be  the  personal  promise  of  Jhe  makers, 
signed  by  A,  B,  ft  C,  ''as  tmstees  of  the  First  Universaliat  Sodety;"  a 
blank  being  left  above  these  words  for  the  signature  of  D,  a  foarth  trustee  ; 
and  the  note  was  delivered  to  the  payee  to  obtain  that  signature,  which  he  did 
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after  tearing  off,  without  D^s  knowledge,  tlie  deaeriptiTe  worda.  Hdd,  that 
the  makera  would  hare  been  peraonallj  liable  on  tlie  note,  eren  had  tlia 
descriptlTe  worda  not  been  torn  off;  and  that,  therefore,  the  note  had  nol 
been  materially  altered  when  D  ilgned  it,  and  that  he  waa  liaUe  en  it.  ( Av 
note,  p.  179.) 

A  OTION  on  a  promiBsoiy  note.    The  opinion  states  the  ease. 

/.  W.  Brown,  and  O.  H.  Brush,  for  appellant 

Bushndl,  Butt  S  GHlman,  for  appellee. 

SoHOLFiXLD,  J.  Snit  was  brought  against  the  appellant^  Bnrlin- 
game,  alone,  on  a  promissory  note,  of  whioh  the  following  is  aoopj: 

''Eablyillh,  hi.,  Jan.  1,  1871. 
**  One  year  after  date  I  promise  to  pay  Joepph  Brewster,  or  order, 
the  snm  of  four  hundred  and  sixty  70-100  dollars,  at  the  offioe  of 
the  Exchange  Bank,  Earlyille,  HL,  with  ten  per  oent  interest  from 
date,  until  paid. 

(Signed)  ''0.  0.  Wabbbk, 

<«  Thomas  Pbkdibu, 
''  Ohas.  M.  Smith, 
''a.  0.  bublikoamk.^ 


Defense  was  interposed  by  pleas  filed  for  that  purpose^  setting 
up,  in  substanoe,  that  the  consideration  of  the  note  was  building 
material  purchased  by  the  rigners  of  the  note  as  trustees  of  the 
First  Uniyersalist  Society  of  Earlyille ;  that  after  the  note  was 
signed  by  Warren,  Pendieu  and  Smith,  they  appended,  below  their 
signatures,  leaving  a  blank  for  appellant's  signature,  the  words, 
''as  trustees  of  First  UniTersalist  Society,"  and  in  this  condition 
placed  fche  note  in  the  hands  of  appellee,  to  obtain  appellant's  sig- 
nature ;  that  appellee  fraudulently,  etc.,  and  without  informing 
appellant  thereof,  tore  from  the  note  the  words  ''  as  trustees  of  the 
First  Uniyersalist  Sociely,"  before  presenting  the  same  to  appeDant 
for  his  signature.  Demurrer  was  sustained  to  the  pleas,  and  the 
question  is,  whether  the  defense  should  have  been  allowed. 

There  being  no  pretense  that  the  note  has  been  altered  or  changed 
since  appellant's  signature  was  affixed  to  it,  the  only  inquiry  is,  did 
the  tearing  of  the  words  **  as  trustees  of  First  XJniversalist  Society 
of  Earlville  "  from  the  note,  materially  change  or  alter  it,  so  as  to 
discharge  the  previous  signers  from  liability  on  it  P    If  it  did,  it.  is 
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efident  that  appellant's  liability  is  affected,  for  he  signed  upon  the 
assumption  of  the  oo-liability  of  these  parties  ;  if  it  did  not,  he  is 
unaffected  by  the  alteration,  and  the  defense  was  properly  disal- 
lowed. 

The  body  of  the  note  shows  a  personal  undertaking.  Its  Ian 
gnage  is,  *'  I  promise  to  pay,''  eta,  which  is  inconsistent  with  the 
idea  of  corporate  liability ;  and  while  the  words  torn  from  the  note^ 
following  the  signatures,  would  show  that  it  was  as  trustees  they 
were  induced  to  make  the  note,  they  do  not  show  any  attempt,  by 
words  usually  deemed  apt  for  that  purpose,  to  bind  the  corporation. 
Such  notes  have  been  repeatedly  held  to  be  the  mere  personal  un- 
dertaking of  the  signers.  Htlb  y.  Bannister y  8  Oow.  31 ;  Baton 
y.  Betty  6  Bam.  &  Aid-  84 ;  Sturdivant  y.  EuU,  59  Me.  172;  Barm 
T.  Oonffregatwnai  Soeieiy  in  Le$,  8  Allen,  460 ;  Andr&ma  y. 
Estes,  11  Me.  267;  Slawaon  y.  Ltmng,  5  Allen,  840;  Draper  y. 
MaseachuseUe  Steam  Heating  Co.,  id.  338. 

Our  conclusion  is,  that  the  alleged  alteration  of  the  note  in 

nowise  affected  the  liability  of  any  of  the  signers  to  it,  and  that 

there  was  no  error  in  the  ruling  of  the  court  below. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Scott,  0.  J.,  and  Sheldok,  J., 


Noni.^8eo  Mmim  y.  ammnatedt  (82  Ind.  87),  9  Am.  Bap.  880^  and  noie,  888; 
wherein  ai«  ooUaefeed  mmaj  anihorltlei;  Carpenitr  t.  FmrnmoorthCtOe  Men. 
601),  SAm.  Bep.  860;  Fater  T.Xaiffit  (88  Ind. 888),  10  Am.  Bep.88;  tfoOe  y. 
Pelroe (S8 Md. 887), 8  Am.  Rep.  188;  SbwdhanUT.  H«iB(6eMe.  173),8  Am.  Bap. 
408;  flouofcton  ▼.  Firti  Nat,  Bonfc  (26  Wto.  868),  7  Am.  Bep  107;  KorOinMaUrH 
DiMUUery  Co.  ▼.  Btxmi  (88  Dl.  668),  IS  Am.  Bep.  681. 

See,  nleo,  a  rery  oarefni  and  thorough  ooUatton  and  examination  of  the 
anthorltiea  on  this  qneetlon  made  1^  Bir.  F.  B.  Mnmj,  librarian  of  the  BnflUo 
I«w  Llbraiy,  15  Alb.  Law  Joor.  400;  16  Id.  117  and  8A5.  Oonsolt  Wharton  on 
Agenoj,  280;  Story  on  Agenqr,  H 166, 876:  1  Panona'  K.  fr  B.  90,  et  ee^. ;  Stoiy 
on  Notee,  1 68;  Edwudi  on  BlUs  and  Notes,  88;  Daniels  on  Negotiable  Instni- 
ments,  f  286,  et  teq. ;  Byles  on  Bills,  60  (6th  ed.). 

That  the  mere  addition  of  the  word  **  agent,"  or  of  the  oflloial  s^le  or  desig- 
nation of  cue  signing  a  negotiable  instrument,  does  not  relioTe  him  from  per- 
sonal liabilltj,  seems  to  be  In  aooordanoe  with  the  general  current  of  Amerioan 
authorities.  PentB  ▼.  SUmUm,  10  Wend.  271;  Savaoe  ▼.  Rix,  ON.  H.  268; 
Tlmr§Um  v.  Ifauro,  1  Greene,  281;  Mortll  ▼.  Coddhtg,  4  Allen,  408;  Chadaey  ▼. 
MeCreery,  27  lU.  258;  Drake  t.  Fleu)eUen,  88  Ala.  106;  Fowler  ▼.  AHeinmm,  6 
Minn.  678;  Rand  ▼.  HaU,  8  W.  Va.  486;  Potonmav*  ▼.  Jon€9,  4  Q.  B.  285;  Dyt- 
ton  T.  ikfrifa^  L.  B.,  6  Q.  B.  861,  Cottkm  ▼.  /ns.  Co,.  17  Ohio  St.  216.  But  II 
has  been  held  otherwise  where  it  is  shown  that  the  patty  signing  has  been  In 
the  oouatant  habit  of  signing  notes  in  this  way  which  hsv«  been  regularly  paid 
br  the  principal.    Howy  t.  M-ioiH,  ^  Conn.  680. 
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Mr.  ParsoDB  says  (1  Bills  and  Notes,  97) :  **  If  an  agent  of  an  inoorporatod 
oompany  make  a  note  beginning  *  I  promise,*  eto.,  and  sUpi  It '  A  B,  airent  of  «— 
Company,*  we  should  say  that  the  oompany,  not  the  agent,  will  be  liable  on  the 
note.*'  CitingiXsspato/»L/}»ev.  BeOamyMam^f. Co.,  12 N.H.*i05;  McCaUv.Oaif' 
ton,  Basbee, 432;  Proctor  v,  Webber,!  T).  Chip, 9n;  RoberUv  Butfon^UVt.  IM; 
SheUon  ▼.  Darling,  2  Conn.  486;  Johnmm  ▼.  Smith,  21  id.  627.  See,  however* 
otherwise,  Mosa  t.  Xivitineton,  4  K.  Y.  206. 

In  DuUon  ▼.  Mareh,  L.  B.,  6  Q.  B.  881,  four  directors  of  a  Jotut-stoclc  oom- 
pany signed  their  names  to  a  promissory  note:  *'  We,  the  directors  <if  the  Isle 
of  Man  Slate  Company,  limited,  do  promise  to  pay,**  etc.,  and  the  corporate  seal 
was  affixed.  The  directors  were  held  to  be  personally  liable  as  makers  of  the 
note.  CocKBUSN,  C.  J.,  in  delivering  jadgment,  said :  **  Let  us  assume  fur  the 
present  that  the  seal  was  not  affixed.  The  effsot  of  the  authorities  is  dearly 
this,  that  where  parties  in  making  a  promissory  note  or  aooepting  a  bill,  de- 
scribe themselves  as  directors,  or  by  any  similar  form  of  desoription,  but  do 
not  state  on  the  face  of  the  document  that  it  is  on  account  or  ou  behalf  of 
those  whom  they  might  otherwise  be  considered  as  representing « if  they 
merely  describe  themselves  as  directors,  but  do  not  state  that  th^  are  acting 
on  behalf  of  the  company  — they  are  individually  liable.  But,  on  the  other 
hand,  if  they  state  they  are  signing  the  note  or  acceptance  on  account  of  or  on 
behalf  of  some  company  or  body  of  whom  they  are  the  directors  and  the  repre- 
sentatives, in  that  case,  as  the  case  of  Lindua  v.  Ifelroee,  8  H.  fr  N.  177;  27  I«. 
J,  (Ex.)  828,  fuUy  establishes,  they  do  not  make  themselves  liable,  when  th^ 
sign  their  names,  but  are  taken  to  have  been  acting  for  the  company,  as  the 
statement  on  the  face  of  the  doonmeot  represented. 

**If,  therefore,  in  this  case  it  had  simply  stood  that  the  defendants,  described 
as  directors,  bnt  without  saying  *  ou  behalf  of  the  company,*  signed  the  promls- 
soiy  note,  it  is  dear  they  would  have  been  personally  liable,  and  could  not  be 
considered  as  binding  the  company.  Bnt  this  case  was  rendered  donbtfnl  by 
the  fact  of  the  corporate  seal  being  affixed  to  the  document.  It  does  not  pur- 
port in  form  to  be  a  promlssoiy  note  made  on  behalf  of  oi^on  account  of  the  com- 
pany. So  far  as  the  written  portion  of  it  goee  It  is  totally  without  any  snoli 
qualifying  expresdon,  but  some  doubt  was  raised  in  my  mind  whether  the 
affixing  of  the  seal  might  not  be  taken  as  equivalent  to  a  declaration  in  terms 
on  the  face  of  the  note,  that  the  note  was  signed  by  the  persons  who  pat  tholf 
names  to  it  on  behalf  of  the  company,  and  not  on  behaU  of  themselves.  Bat  oa 
eondderation  I  agree  with  my  learned  brotheca  that  that  eflfeot  oannot  be  gtvoa 
to  the  plaoing  of  tlie  seal  of  the  oompany  upon  the  note.'*  —  Bap. 


OuAEDiAir  Mutual  Lipe  Iksubavok  Oompavt  t.  Hooav. 
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L^$  kmtranee^inmiraUeiiUerutqf$an%nl{feoffaiher — emeuiioe  jmumnm 


nie  relation  of  ftither  and  son  does  not  give  the  eon  an  inaniable  intei 
the  Ufe  of  the  father,  nnleas  the  son  has  a  well-loahded  cr  reasonable  expa» 
tation  of  some  pecuniaiy  advantage  to  be  derived  from  be  eontlnaance  ol 
the  life  of  the  father. 
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Though  a  penon  mtkj  hare  $ame  inBorable  interest  in  the  life  of  another  at 
ereditoT  or  otherwise,  jet  if  he  oause  tliat  life  to  be  insured  for  a  sum 
largelj  in  excess  of  any  loss  that  he  can  possiblj  suffer  by  the  death  of  such 
person,  the  presumption  is  that  the  policj  is  a  wager  policy,  and  inralid. 

ACTION  on  a  policy  of  insarance  for  tlO^OOO  issued  by  the  de* 
fendants,  the  Guardian  Mutual  Life  Insurance  Company, 
upon  the  life  of  John  Hogan,  and  payable  to  his  son,  Patridk 
Hogan,  the  plaintiff. 

The  evidence  tended  to  show  that  Patrick  Hogan  procured  the 
policy  on  his  father's  life,  without  the  father's  knowledge  or  con- 
sent, and  paid  the  premiums  thereon;  that  defendant's  agents,  who 
took  the  application  and  through  whom  the  policy  was  issued,  were 
cognizant  of  this  fact  and  of  all  the  circumstances  surrounding 
the  transaction.  The  son  was  about  40  years  of  age;  the  father 
about  60.  The  son  liyed  at  a  distance  from  the  father,  and  was  not 
dependent  upon  him. 

The  plaintiff  recovered  judgment  for  the  fnU  amount,  and 
the  defendant  appealed. 

8leep&r  d  Whiton,  for  plaintiff  in  error. 

Wittiam  Laihrop,  for  defendant  in  error. 

Shbldok,  J.  [After  deciding  other  questions.]  Objection  ii 
also  taken  to  this  instruction,  which  was  given  for  the  plaintiff: 

'*  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  Patrick 
Hogan,  was  tlie  son  of  John  Hogan,  and  that  the  relations  between 
father  and  son  were  amicable  and  affectionate,  and  that  John  Hogan 
was  a  prosperous  and  well-to-do  man;  and  if  the  jury  further 
believe,  from  the  evidence,  that  Patrick  Hogan  had  remained  at 
home  and  worked  for  his  father  several  years  after  he  became  of 
age,  for  which  he  had  received  no  compensation  from  his  father; 
and  if  they  also  believed,  from  the  evidence,  that  Patrick  Hogan 
had  made  valuable  improvements  after  he  became  of  age  upon  an 
eighty  acres  of  land  of  his  father,  under  a  promise  or  well-grounded 
expectation  that  his  &ther  would  give  him  the  land  upon  which 
tbe  improvements  had  been  made,  and  that  his  father,  John 
Hogan,  had  subsequently  disposed  of  the  land,  and  had  made  said 
Patrick  Hogan  no  compensation  for  the  improvements  made  by 
him,  said  Patrick  Hogan.  thereon,  and  that  he,  Patrick  Hogan,  had 
%  just,  legal  and  moral  claim  upon  his  father  for  such  labor  and 
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improYements  upon  said  piece  of  land,  al  the  time  of  making  said 
application  for  insurance  upon  the  life  of  his  father  and  the  issa* 
ing  the  policy  thereon,  then  the  court  instructs  the  jurj  that  such 
facts  would  constitute  an  insurable  interest  in  Patrick  Hogan  in 
the  life  of  his  father,  John  Hogan." 

As  also  to  the  refusal  to  give  the  following  instructions,  which 
were  asked  on  behalf  of  the  defendant; 

*'  If  you  shall  find,  from  the  evidence,  that  the  applications  for 
insurance  bearing  date  December  29, 1868,  and  October  38, 1872, 
offered  in  evidence  and  purporting  to  have  been  made  by  John 
Hogan,  were  really  in  substance  the  application  of  Patrick  Hogan 
for  insurance  on  the  life  of  his  father,  then  you  will  inquire  whether 
Patrick  had  an  insurable  interest  in  the  life  of  his  father  which 
would  support  a  poUcy  for  $10,000. 

**  In  determining  this  question,  you  will  inquire  whether,  from 
the  evidence,  it  appears  that  at  the  time  of  making  such  applica- 
tions, said  Patrick  had  any  pecuniary  interest,  as  creditor  or  other- 
wise, in  the  life  of  his  father,  or  any  reasonable  expectation  of  profit 
or  advantage  which  might  be  thwarted  by  his  other's  death,  for 
the  law  will  not  enforce  policies  of  insurance  procured  for  mere 
gambling  or  wager  purposes  upon  lives,  on  the  continuance  of 
which  the  assured  cannot  be  deemed  to  have  an  insurable  interest; 
and  the  mere  relation  of  father  and  son,  where  both  parties  are  of 
mature  years  and  live  apart,  in  independent  pecuniary  circum- 
stances, and  mutually  entirely  independent  of  each  other,  and  hav- 
ing no  business  relations  with  each  other,  does  not  create  an 
insurable  interest  in  the  son  on  the  life  of  the  father;  and  in  de- 
ciding whether,  in  this  case,  Patrick  Hogan  had  such  an  interest 
in  his  father's  life  as  will  support  the  insurance  procured,  you  will 
take  into  account  all  the  evidence  as  to  the  respective  ages  and 
situations  in  life  of  the  father  and  son,  and  their  business  and  social 
relations  and  all  other  facts  which  tend  to  show  whether,  as  above 
defined,  the  son  had  any  insurable  interest  in  his  father's  life  at 
the  date  of  his  application  aforesaid. 

''  You  are  further  instructed  that,  though  a  part^  may  have  satm 
insurable  interest  in  the  life  of  another  as  creditor  or  otherwise^ 
yet,  if  the  amount  of  insurance  procured  upon  such  life  appears 
palpably  to  be  very  largely  in  excess  of  any  possible  loss  the  assured 
can  suffer  from  the  death  of  the  insured,  then  the  presumption  of 
a  gambling  or  wa^er  insurance  arises,  which  calls  upon  the  assured 


SBPTBMBEB  TEEM,  1875.  IgJ 

GfMidiaa  Matiwl  Life  Tpwimioo  Oompmy  t.  Hogu. 

to  ahow  that  saoh  insaranoe  was  not  prooored  as  a  mere  oover  for 
gambling  or  a  wager  upon  the  life  of  the  inBored;  and  in  this  oaBO 
if  yon  believe,  from  the  evidenoe,  that  the  plaintiff  had  some  in* 
terost  of  an  insurable  character,  as  already  defined^  in  his  father's 
life  at  the  date  of  his  several  applications  for  insaranoe,  yet  if  yon 
find,  from  the  evidence,  that  the  amount  procnred  was  vastly  dis- 
proportionate in  its  excess  to  any  probable  loss  which  Patrick  might 
Ei^er  from  his  father's  death,  such  oiroamstanoe  has  a  tendency 
to  prove  that  the  insurance  was  procured  for  mere  purposes  of  specu 
lation  and  as  a  cover  for  gambling,  and  if^  from  the  evidence,  you 
shall  find  that  such  was  the  fact,  then  the  plaintiff  cannot  recover 
in  this  action." 

Under  the  facts,  we  consider  that  Patrick  Hogan  had  no  just  or 
legal  claim  upon  his  father  for  labor  or  improvements,  and  that 
should  not  have  been  submitted  to  the  jury  as  a  question  for  them 
to  find  upon.  A  moral  claim  would  not  constitute  an  insurable 
Uiterest  in  behalf  of  one  as  a  creditor.  The  facts,  as  we  regard  them, 
were  no  more  than  evidence  tending  to  show  an  insurable  interest, 
and  should  not  have  been  declared  by  the  court  to  constitute  an 
insurable  interest 

As  said  by  the  court  in  the  case  of  Buse  v.  JTie  Mutual  Benefit 
Life  Insurance  Company,  28  N.  Y.  616,  "  A  policy  obtained  by  a 
pejrty  who  has  no  interest  in  the  subject  of  insurance  is  a  mere 
wager  policy." 

'*  But  policies  without  interest,  upon  lives,  are  more  pernicious 
and  dangerous  than  any  other  olass  of  wager  policies,  because 
temptations  to  tamper  with  life  are  more  mischievous  than  incite- 
ments to  mere  pecuniary  fraud."  And  see  3  Kent's  Oom.  (11th 
ed.)  462-^. 

It  is  said  that  every  man  has  an  interest  in  his  own  life  to  any 
amount  he  chooses  to  value  it,  and  may  insure  it  accordingly.  But 
what  is  such  an  interest  in  the  life  of  another  as  will  support  a  con- 
tract of  insurance  upon  the  life,  is  confessedly  not  las  yet  well 
defined  under  the  authorities.  Some  of  them  tend  in  the  direction 
that  the  mere  relationship,  as  between  father  and  son,  reciprocally, 
is  a  sufficient  foundation  upon  which  to  rest  an  insurable  interest 

Mr.  May,  in  his  late  treatise  on  the  Law  of  Insurance,  §  107, 
lays  that  precise  question  jet  remains  to  be  decided,  and  he  states^ 
ss  the  result  of  his  review  of  the  authorities,  his  conclusion  to  be, 
that  the  relationship  seems  to  be  of  little  importance  except  aa 
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tending  to  give  rise  to  the  circamatanoes  which  justify  sweD* 
founded  expectation  of  peonniaiy  advantage  from  the  oontinnanoe 
of  the  life  insured,  or  risk  of  loss  from  its  termination. 

Mr.  Bliss,  in  his  work  on  Life  Insnranoe,  §  81,  seems  to  arriTeat 
essentially  the  same  conclusion.  We  are  disposed,  from  an  exami- 
nation of  the  authorities,  and  our  own  sense  of  the  requirement  of 
sound  public  policy,  to  concur  in  such  conclusion,  and  hold  that 
the  mere  relation  here  of  jbther  and  son  did  not  constitute  an  in 
surable  interest  in  the  son  in  the  life  of  the  father,  unless  the  son 
had  a  well-founded  or  reasonable  expectation  of  some  pecuniary 
advantage  to  be  deriTed  from  the  continuance  of  the  life  of  the  father. 

We  do  not  regard  as  really  holding  any  thing  different,  the  case, 
cited  as  a  contrary  authority  by  appellee's  counsel,  of  Insurance 
Company  y.  Baihy,  13  Wall.  619,  where  the  court,  in  discussing 
this  question,  say,  as  the  better  opinion.  '^  that  it  is  sufficient  to 
show  that  the  policy  is  not  inralid  as  a  wager  policy,  if  it  appear 
that  the  relation,  whether  of  consanguinity  or  of  affinity,  was  such, 
between  the  person  whose  lifb  was  insured  and  the  beneficiary 
named  in  the  policy,  as  warrants  the  conclusion  that  the  beneficiary 
had  an  interest,  whether  pecuniary  or  arising  from  dependence  or 
natural  affection,  in  the  life  of  the  person  insured." 

We  think  this  may  consist  with  the  idea  that  it  is  the  well* 
founded  expectation  of  advantage  to  be  derived  from  the  continu- 
ance  of  the  life  insured  which  makes  the  insurable  interest  in  it, 
and  not  the  mere  relationship  as  between  father  and  son,  under 
any  and  all  circumstances. 

The  circumstances  of  the  situation  of  the  parties,  as  bearing  in 
this  connection,  were,  that,  at  the  time  of  the  application  for  the 
original  policy,  John  Hogan  was  an  infirm  man,  having  but  a  par- 
tial use  of  his  right  arm  and  leg,  unable  to  labor,  engaged  in  no 
business,  and  sixty  years  of  age,  as  the  application  states,  though 
his  age  was  a  point  in  dispute,  there  being  evidence  tending  to 
show  he  was  at  least  five  years  older.  He  had  four  children ;  had 
been  married  to  a  second  wife  about  four  years  before,  by  whom  he 
had  a  young  child.  He  left  an  estate  of  some  tl3,000,  and  a  leg- 
acy by  his  will  of  tl,000  to  Patrick  Hogan.  The  latter  was  forty 
years  of  age,  living  away,  in  another  county,  some  seventeen  miles 
distant,  with  a  family  of  children,  upon  a  farm  of  his  own,  of  800 
or  400  acres. 

As  respects  the   second  refused  instruction,  appellee's  counsel. 
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wying  nothing  in  jnstification  of  its  refusal,  asserts  that  it  wag 
given,  and  files  with  his  brief  a  oertificate  of  the  olerk  of  the  Oiroait 
Court  to  that  effect.  But  we,  of  oonrse,  cannot  notice  it  The 
bill  of  exceptions  states  that  the  instruction  was  refused.  We  can 
only  look  to  and  act  upon  that. 

Cammack  t.  Levria,  15  WalL  643,  was  a  case  where,  in  a  policy 
of  insurance  to  a  creditor  on  the  life  of  a  debtor,  the  sum  insured 
was  so  largely  disproportionate  to  the  amount  of  the  creditor's 
claim,  that  the  policy  was  held  void,  as  being  a  mere  wager  policy. 
The  principle  of  the  decision  would  seem  to  haye  entitled  the  de- 
fendant to  the  instruction. 

According  to  the  views  which  have  been  expressed,  the  first  re- 
fused instruction  was  substantially  correct,  and,  we  think,  should 
have  been  given,  as  well  as  the  second  one,  as  also  that  the  above 
ones  given  for  the  plaintiff  should  have  been  refused. 

Other  questions  have  been  raised  and  discussed,  which,  in  order 
to  the  disposition  of  the  case,  it  is  unnecessary  to  notice,  and  we 
pass  them  by,  without  considering  them. 

The  judgment  is  reversed  and  the  cause  remanded. 

JudgtMfU  r0V6rmL 
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Bank  cheek — iffeet  of. 

WhAra  a  depositor  draws  his  check  on  his  banker^  wlio  has  funds  to  an  eqoal 
or  greater  som  than  his  check,  it  operates  to  transfer  the  sum  named  to  the 
payee,  who  may  sne  for  and  recover  the  amount  from  the  bank,  and  a  trans- 
fer of  the  check  carries  with  it  the  title  to  the  amount  named  in  the  cheek 
to  each  successive  holder.  (See  note,  p,  186.) 

A  OTION  upon  a  bank  check.    The  opinion  states  the  case. 

Futt&r  d  Smithy  for  appellant. 

/•  C.  d  J.  J.  Knickerbocker  y  for  appellee. 

SooTi,  0.  J.    This  action  is  upon  a  check  drawn  by  James  H. 
Ledlie,  on  the  Union  National  Bank  of  Chicago,  in  favor  of  I7n- 
derhill  and  Gray,  and  by  them  indorsed  and  delivered  to  the  Oceuia 
Vol.  XXII.  —  24 
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Oonnty  Bank,  located  at  Pentwater,  in  Michigan.  The  dedaration 
oontainB  a  special  oonnt  upon  the  check,  and  also  the  common 
money  counts.  On  the  trial,  plaintiff  reooTered  a  jadgment  for  the 
amount  of  the  check,  with  interest,  and  defendant  brings  the  cause 
to  this  court  on  appeaL 

The  evidence  shows  there  was  no  unreasonable  delay  in  pieeeni* 
ing  the  check  to  defendant  for  payment,  and,  notwithstanding  it  is 
shown  the  bank  had  funds  in  its  possession  on  deposit  subject  to 
check,  at  the  time,  belonging  to  the  drawer,  in  excess  of  the  amount 
of  the  check,  payment  was  refused,  for  the  reason  the  drawer  had 
previously  ordered  the  bank  not  to  pay  it 

The  facts  proven  in  this  case  bring  it  clearly  within  the  role 
declared  in  Munn  et  dL  v.  Burch  0^  oJ^  25  IlL  35.  The  doctrine  of 
that  case  has  been  so  frequently  aflSrmed  in  other  cases  in  thia 
court,  it  is  not  necessary  now  to  discuss  it  as  a  new  question.  The 
principle  of  all  the  oases  in  this  court  on  this  subject  is  that,  when 
a  depositor  draws  his  check  on  his  banker,  who  has  funds  to  an 
equal  or  greater  sum  than  his  check,  it  operates  to  transfer  the 
sum  named  to  the  payee,  who  may  sue  for  and  recover  the  amount 
from  the  bank,  and  that  a  transfer  of  the  check  carries  with  it  the 
title  to  the  amount  named  in  the  check  to  each  successive  holder. 
After  the  check  has  passed  to  the  hands  of  a  b(ma  fide  holder,  it  ia 
not  in  the  power  of  the  drawer  to  countermand  the  order  of  pay- 
ment The  case  at  bar  is  controlled  by  this  principle,  and  we 
content  ourselves  by  simply  making  reference  to  our  former  decis- 
ions, where  it  is  declared^  The  Ohieago  Marine  and  Fire  Ineuranee 
Co.  V.  Stanford,  28  111.  168 ;  Biehford  v.  First  National  Bank,  4» 
id.  288 ;  Broum  v.  Leckie  et  al,  43  id.  497. 

Adhering,  as  we  do,  to  the  doctrine  of  the  cases  cited,  we  are  of 

opinion  the  evidence  offered  to  prove  tacts  establishing  a  defense 

as  between  the  drawer  and  the  drawees  of  the  check  was  properly 

rqected. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Note.— This  case  Is  not  In  aeoordanoe  with  the  law  outMe  of  Illinois  and 
Kontnoky.  The  unbroken  oarrent  of  authorities  Is  that  the  payee  of  a  oheek 
before  it  Is  aooepted  bj  the  drawee  eannot  maintain  an  action  npon  It  agalnat 
the  latter,  as  there  Is  no  prlvitj  of  oontraot  between  them.  JBtna  NaiL  Bank 
V.  Fowih  Nat  Bank  (46  N.  Y.  82),  7  Am.  Rep.  S14;  Carr  v.Nat.  SeouWIy  Bank 
(107  Mass.  4fi),  9  Am.  Rep.  6,  and  note;  EcBchange  Bank  ▼.  Rioe  Offt  Masa.  97),  fl 
Am.  Bep.  1;  Case  ▼.  Henderson  (28  La.  Ann.  48),  8  Am.  Sep.  680;  Fint  Nat, 
Btmk  V.  WhUman,  94  U.  8.  848;  Bank  ▼.  AfiUord,  10  WaU.  162.— Rbp. 
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(80I1L8HJ 

T%e  Oonelitatloii  of  a  Stele  provided  that  "raeh  propertj  m  the  genenl  ■» 
eemblj  may  deem  neeeeearj  for  eohoole,  religioae  end  oharitable  parpoeei 
may  be  exempt  from  taxation.**  JBUd,  that  only  eueh  property  could  be  ex- 
empted aa  wae  actually  need  for  the  purpoees  named  in  the  Constitation ; 
end  that  there  coold  be  no  exemption  of  lands  held  for  profit  merely, 
although  each  profit  wm  devoted  to  eduoatloBal,  feligloai  or  charitable 
pvrpoeee. 

A  CTION  to  leooTer  delinqaent  taxes.    The  opmion  fitates  the 


Sidney  Smith  and  Ooodrieh  S  Paiieraon,  for  appellaat. 

James  F.  Root  and  George  0.  Ide,  for  appellee. 

SoHOijnxLD,  J.  This  appeal  is  from  a  judgment  rendered  bj  the 
Oook  Oooniy  Oonrt  against  oertain  lands  and  town  lots  in  the  towne 
of  Branston  and  Willmette^  in  Oook  oonnty,  for  delinquent  tazea. 

Appellant's  claim  is^  that  the  lands  and  town  lots  are  exempt 
from  all  taxation^  which  olaim  is  based  on  the  fourth  section  of  an 
amendment  to  its  charter,  approved  Feb.  14,  1855,  in  these  words  : 
"  That  all  property,  of  whaterer  kind  or  description,  belonging  to 
or  owned  by  said  corporation,  shall  be  forerer  free  from  taxation 
tor  any  and  all  purposes." 

It  is  oonoeded  by  a  stipulation  read  in  evidenoe  on  the  trial  in 
ike  court  below,  and  made  part  of  the  record,  that  the  lands  and 
town%ts,  the  taxation  on  which  is  in  controyeray,  ''are  leased  by 
appellant  to  different  parties  on  leases  for  a  longer  or  a  shorter 
time,  and  that  none  of  them  are  used  or  oocupied  for  buildings  or 
other  direct  appliances  for  education." 

The  question  we  propose  to  consider  is,  conceding  that  the  clause 
we  have  quoted  from  appellant's  charter  is,  as  it  seems  to  be,  broad 
enough  to  comprehend  these  lands  and  town  lots,  was  it  competent 
tor  the  general  assembly,  under  the  Oonstitntion  of  1848,  which 
WM  in  force  at  the  date  of  that  enactment,  to  grant  an  exemption 
•0  broad  and  sweeping  in  its  character  ? 


J 
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It  was  proTided  by  section  8,  article  9,  of  that  instrament : 
''The  property  of  the  State  and  ooonties,  both  real  and  per- 
sonal^ and  such  other  property  as  the  general  assembly  may 
deem  necessary  for  schools,  religions  and  charitable  purposes,  may 
be  exempted  from  taxation." 

It  is  not  claimed  that  appellant  is,  in  any  sense,  a  public  corpo- 
ration, but  it  is  claimed  that  the  purpose  for  which  it  is  created  is 
so  far  beneficial  to  the  public,  that  it  affords  a  sufficient  considera- 
tion for  the  grant  of  exemption  from  taxation  in  the  amendment^ 
and  that  when  the  amendment  was  accepted  and  acted  upon  by  the 
corporators  it  must  be  held  a  vested  right,  which  cannot  be  with- 
drawn by  subsequent  legislation,  because  of  the  provision  in  the 
Constitution  of  the  United  States,  which  prohibits  a  State  from 
passing  a  law  impairing  the  obligation  of  a  contract 

If  it  was  competent  for  the  general  assembly  to  make  the  ex- 
emption, we  are  not  disposed  to  contest  the  correctness  of  this 
position  ;  but  if  it  was  not  competent  to  make  the  exemption,  the 
attempt  was  a  nullity,  and  the  case  is  not  affected  by  the  Constitu- 
tion of  the  United  States. 

The  corporation  being  private,  the  tax  payer,  in  general,  is  re- 
lieved of  no  obligation  in  consequence  of  the  exemption  which  he 
would  otherwise  have  to  discharge  by  the  payment  of  taxes,  and  in 
proportion  as  appellant  becomes  the  owner  of  property  which  is 
thereby  withdrawn  from  taxation,  the  burden  of  taxation  is  in- 
creased upon  him. 

The  equality  between  burden  and  benefit,  in  such  cases,  is  pre- 
sumptive only,  and  can,  if  at  all,  only  be  true  in  fact  in  reference 
to  the  public  as  an  aggregate.  In  the  very  nature  of  things,  such 
exemptions  must,  proportionally,  increase  the  burdens  upon  indi- 
vidual tax  payers,  in  many  cases,  where  there  can  be  no  corre- 
sponding actual  benefits.  It  is  true,  it  is  impracticable  that  there 
can,  in  any  instance  of  the  levy  and  collection  of  public  taxes,  bo 
an  actual  equivalent  received  by  every  tax  payer  for  the  full  amount 
he  pays,  or  that  there  can  be  any  system  of  taxation  devised  so  per- 
fect in  its  practical  operation,  that  there  shall  be  no  inequality  in 
the  distribution  of  the  burden  ;  but  it  has  always  been  recognized 
that  laws  imposing  taxes  are  just  and  equitable  in  proportion  us 
they  approximate  such  principles,  and  unjust  and  inequitable  as 
they  depart  from  them.  The  general  principle  upon  which  taxa- 
tion was  required  to  be  levied  by  the  Constitution  of  1848,  was  thai 
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€f  nnifonnitjy  and  exemptions  were  exceptional,  and,  therefore,  to 
be  oonstmed  strictiy ;  and  sach  is  the  general  rule  of  construction 
in  regard  to  exemptions  from  taxation.  Oooley  on  Taxation,  146  ; 
Sedgwick  on  Stat,  and  Ck)nst.  Law,  632.  As  is  said  in  a  recent 
case  by  the  Supreme  Oonrt  of  the  United  States,  Tucker  y.  Fergtb- 
son,  22  WalL  527 :  '^  The  taxing  power  is  vital  to  the  functions  of 
government.  It  helps  to  support  the  social  compact,  and  give  it 
efficacy.  It  reaches  the  interests  of  every  member  of  the  commu- 
nity. It  may  be  restrained  by  contract  in  special  cases  for  the  pub- 
lic good,  where  such  contracts  are  not  forbidden — but  the  contract 
must  be  shown  to  exist.  There  is  no  presumption  in  its  favor. 
Every  reasonable  doubt  should  be  resolved  against  it.  Where  it 
exists  it  is  to  be  rigidly  scrutinized,  and  never  permitted  to  extend^ 
either  in  scope  or  duration,  beyond  what  the  terms  of  the  conces- 
sion clearly  require.  It  is  in  derogati'on  of  public  right,  and  nar- 
rows  a  trust  created  for  the  good  of  all." 

Bearing  in  mind  this  rule  of  construction,  if  it  had  been  intended 
the  general  assembly  was  to  be  empowered  to  exempt  all  property, 
of  whatever  kind  or  description,  as  is  assumed  to  be  done  by  the 
amendment  to  the  charter,  we  must  suppose  it  would  have  been  so 
iiid,  in  unmistakable  language.  By  the  language  of  the  Oonstitu- 
tion  we  have  quoted,  while  a  discretion  is  conferred  on  the  general 
assembly,  whether  to  exempt  or  not,  and  if  it  shall  determine  to 
exempt,  the  amount  of  the  exemption,  it  is  clearly  restricted,  in 
the  exercise  of  this  discretion,  to  property  for  schools,  and  for  re- 
ligions and  charitable  purposes.  Property  for  such  purposes,  in 
the  primary  and  ordinary  acceptation  of  the  term,  is  property 
which  is  itself  adapted  to  and  intended  to  be  used  as  an  instrumen- 
tality in  aid  of  such  purposes.  It  is  the  direct  or  immediate  use, 
and  not  the  remote  or  consequential  benefit  to  be  derived  through 
the  means  of  the  property,  that  is  contemplated.  Houses,  furni- 
ture, grounds,  etc.,  to  be  actually  used  for  educational  purposes* 
may  be  said  to  be  for  schools,  or  for  school  purposes  ;  but  property 
to  be  used  in  farming  or  manufacturing,  or  in  trades,  is  property 
for  farming,  for  manufacturing  or  for  trade,  and  the  purpose  to 
which  the  resulting  profits  may  be  devoted  does  not  change  its 
character.  So,  property  owned  by  corporations  created  for  school, 
religious  or  charitable  purposes,  and  property  for  schools,  or  relig* 
loos  or  charitable  purposes,  by  no  means  necessarily  mean  the  same 
Uiing.     The  ownership  may  extend  to  all  kinds  of  property  author- 
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fated  by  ihe  charter^  wheilier  it  Ib  saoh  as  ia  to  be  actually  used  ui 
oonnectioii  with  the  parposes  of  the  incorporation  or  otherwise ; 
bnt  property  for  the  parposes  of  the  incorporation  must  be  sach  as 
is  to  be  Qsed  in  connection  with  those  purposes.  An  accurate  de« 
scription  of  the  property,  the  tax  upon  which  is  in  controversy^ 
would  seem  to  be,  '^  property  used  for  profit  for  the  benefit  of  the 
university.*^ 

As  illustratiyey  and  in  support  of  this  construction^  the  follow- 
ing cases,  which,  though  arising  on  the  construction  of  statutes, 
are  equally  pertinent  to  the  construction  of  like  clauses  in  oonsti- 
tutionSy  may  be  referred  to  : 

In  The  FirH  M.  E.  Church  t.  Th$  OUy  of  Chicago,  M  DL  482, 
the  question  was,  whether,  under  a  statute  exempting  from  taxa- 
tion **eTeTj  building  erected  for  the  use  of  any  literary,  religious, 
benevolent,  charitable  or  scientific  institution,''  a  building  was 
exempted  of  which  the  third  and  fourth  stories  were  in  one  large 
room  used  exclusively  for  religious  purposes,  while  the  first  and 
second  stories  were  rented  for  compensation,  and  the  proceeds  ap- 
plied to  religious  purposes ;  and  it  vras  held,  the  portion  rented  for 
compensation  was  taxable,  and  the  portion  occupied  for  religious 
purposes  was  not  The  court  said  :  **  The  meaning  of  the  law  is, 
as  applied  to  religious  buildings  and  furniture,  that  they  must  be 
used  directly  for  sacred,  and  not  for  secular  purposes.  It  is  not 
enough  that  the  profits  or  income  of  the  secular  uses  are  to  be  ap- 
plied to  sacred  purposes.  When  money  is  made  by  the  use  of  the 
building,  that  is  profit,  no  matter  to  what  puri>ose  that  money  is 
applied.  It  will  be  observed  that  the  words  of  the  statute,  there, 
in  describing  the  building  to  be  exempted,  are,  'any  building  for 
the  use  of  any  literary  or  religious  society,'  etc;  and  the  argument 
that  the  fact  the  profits  derived  from  renting  were  devoted  ex- 
clusively to  religious  purposes,  showed  that  the  rooms  rented,  as 
well  as  the  balance,  were  for  the  use  of  the  religious  society,  was 
equally  as  forcible,  and  rested  on  the  same  premises,  as  does  the 
argument  here  that  the  property  is  for  schools,  or  the  porposes  of 
schools,  although  it  is  devoted  to  agricultural,  or  other  purposes 
entirely  disconnected  from  schools,  because  the  profits  to  be  derived 
from  renting  it  are  to  be  appropriated  in  aid  of  the  univerdty." 

In  Pierce  v.  The  Inhabitants  of  Cambridge^  2  Gush.  611,  the 
statute  exempted  from  taxation  **  the  personal  property  of  all  liter- 
ary,  benevolent,  charitable  and  scientific  institutions,  and  such 
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real  estate  belonging  to  snch  institutions  as  shall  be  aotnally  oooa- 
pied  by  them,  or  by  the  officers  of  such  institationSy  for  ihepuiT' 
pases  for  which  they  were  incorporated*'' 

The  plaintill  was  a  professor  of  mathematios  and  astronomy  in 
Harrard  Oollege,  and  the  honse  and  land  whioh  he  oocnpied  was 
the  property  of  the  college,  bnt  had  been  let  to  him  at  a  rent  of 
1400  a  year,  and  the  question  was,  whether  this  property  was  within 
the  exemption  of  the  statute.  It  was  held  that  it  was  not — ^that 
the  occupation  of  a  lessee  was  not  such  an  occupation  as  was  in- 
tended by  the  statute,  but  that  it  would  have  been  otherwise  if  the 
building  had  been  erected  by  one  of  the  professors  or  officers  of  the 
college,  and  had  been  occupied  by  the  plaintiff  with  the  permission 
of  the  college,  and  without  haying  any  estate  therein  or  paying  any 
rent  therefor. 

Washburn  GoUege  v.  Ownmissumers  of  Shawnee  Oountff,  8  Kans. 
844,  presented  the  question,  whether  a  quarter  section  of  land  held 
by  the  plaintiff,  which  was  a  literary  and  educational  institution, 
for  the  sole  purpose  of  thereafter  erecting  its  permanent  buildings 
thereon,  but  which  was  at  that  time  unimproved  and  unoccupied^ 
was  exempt  from  taxation,  under  a  dause  in  a  statute  exempting 
from  taxation  '^all  property  used  exclusively  for  State,  county, 
munibipal,  literary,  educational,  soientiflo,  religious  and  charitable 
purposes  f  and  it  was  held  that  it  was  not.  See,  also,  Orr  v 
Baier,  4  Ind.  86 ;  Meihodist  Church  v.  SlKs,  88  id.  3 ;  Lowell  v. 
LoweB,  1  Mete  688 ;  Slate  v.  Ross,  4  Zabr.  497  ;  Wyman  v.  St. 
Louis,  17  Mo.  886. 

Our  conclusion  is,  that  it  was  not  competent  for  the  seneral  as- 
sembly to  exempt  from  taxation  property  owned  by  eoucational, 
religious  or  charitable  corporations,  which  was  not  itself  used 
directly  in  aid  of  the  purposes  for  which  the  corporations  were  cre> 
ated,  but  which  was  held  for  profit  merely,  although  the  profit! 
were  to  be  devoted  to  the  proper  purposes  of  the  corporation.  To 
the  extent,  therefore,  that  the  4th  section  of  the  amendment  to 
appellant's  charter,  approv^d  February  14,  1855,  assumes  to  do  so, 
it  is  to  be  considered  void  and  of  no  elEeot^  but  no  further. 

Hie  jadgment  is  affirmed. 
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OmmrdiaH  —  Hgki  if  maiher  to  appoM  Sy  100  ttfi^r  dkarm. 

▲  dMvn  of  diToroe  wm  gnmted  for  the  fkalt  of  the  hoAbaiid,  and  tlio  ooftodj 
•f  the  child  WM  given  to  the  mother.  Bdd^  that  the  father  had  no  farther 
control  of  the  dhild;  and  that  a  guardian  appointed  hy  the  will  of  the 
mother  was  entitled  to  the  goardianehip  of  the  child  as  against  the  fiather. 

PETITION  filed  by  the  appellant  Andrew  WilkinBon  against  the 
appellee,  to  obtain  the  onatodj  of  appeUant's  infant  daughter, 
Sarah  A.,  then  about  seven  years  of  age.  It  appean  that  in  Jan- 
nary,  1871,  the  mother  of  the  ohild  obtained  a  decree  of  divorce 
•gainst  the  appellant  for  cruel  treatment,  which  gave  her  the  cus- 
tody of  the  daughter.  On  Dec.  2,  1873,  the  mother  died,  having, 
by  her  last  will,  appointed  the  appellee  testamentary  guardian  of 
the  child.  The  County  Court  afterward  granted  letters  of  guardian- 
ship to  appellee,  without  notice  to  appellant  The  petition  souj^t 
to  have  these  letters  revoked.  The  court  refused  to  take  jurisdic- 
tion and  to  grant  the  prayer. 

Henry  A  Johnson,  for  appellant 

F.  D.  Banuaff,  for  appellee. 

Brsbsb,  J.  Several  questions  of  importance,  and  new  in  tiiia 
court,  arise  upon  this  record. 

The  first  is,  what  is  Hie  effect  of  a  decree  of  divorce  a  tnnculo, 
for  the  fault  of  the  husband,  wherein  the  custody  of  the  child  is 
committed  to  the  wife.  And,  second,  on  the  deatii  of  the  wife,  the 
child  surviving,  has  she  the  power  to  appoint,  by  will,  a  guardian 
for  the  infant,  the  father  of  the  infant  living. 

We  are  inclined  to  hold,  the  decree,  on  a  divorce  being  granted 
for  the  fault  of  the  husband,  giving  the  custody  absolutely  to  the 
mother,  takes  away,  ipso  facto^  all  control  of  tiie  father  over  the 
child.  It  nullifies,  or  at  least  neutralizes,  the  rule  of  the  common 
law,  and  takes  from  the  father  all  power  thereafter  over  the  infant, 
until  it  shall  be  restored  by  the  action  of  a  proper  court  By  the 
decree,  the  infant  is  no  longer  the  child  of  the  divorced  fattier,  but 
is  entirely  under  the  control  of  the  mother,  until,  in  this  case,  the 
infant  being  a  female,  she  shall  arrive  at  the  age  of  eighteen  years. 
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If  ihiB  be  80,  then  bb  the  father,  in  case  there  had  been  no  separ- 
ation, could  have  appointed  a  guardian  by  his  last  will  and  testa* 
ment,  so  could  the  mother,  she  haying,  by  a  decree  of  a  court  of 
con  potent  jurisdiction,  been  vested  with  the  absolute  control  of  the 
infant. 

Section  17,  of  chap.  47,  title  ''  Guardian  and  Ward,''  B.  S.  1845,  p. 
268,  gives  power  to  the  father  to  make  such  a  testamentary  dispo- 
sition of  his  child.  The  mother,  when  of  sound  mind  and  memory, 
being  sole,  may  dispose,  in  like  manner,  of  the  custody  and  tuition 
of  a  child  living,  if  the  father  has  made  no  such  disposition,  or  in 
any  other  manner  restrained  the  right  of  the  mother. 

The  act  of  1874  makes  somewhat  different  provisions  on  this  sub. 
ject,  but  are  not  disposed  to  govern  this  case,  as  the  decree  of 
divorce,  and  giving  the  custody  of  the  child  to  the  mother,  passed 
in  1871,  and  under  the  act  of  1845. 

There  is  no  testimony  tending  to  show  the  guardian  and  appellee 
in  this  case  is  not  a  fit  person  to  take  charge  of  this  child,  and  to 
real  her.  They  seem  to  be  devoted  to  each  other,  and  the  child, 
on  examination  by  the  judge,  expressed  a  preference  to  remain  with 
her,  being  her  maternal  aunt,  and  exhibiting  great  unwillingness 
to  be  committed  to  the  care  of  appellant,  whom  she  did  not  know. 

A  point  is  made,  that  the  court  admitted  improper  testimony, 
being  $x  parU  affidavits,  on  behalf  of  appellee.  We  do  not  see  any 
objection  in  the  record  to  admitting  these  affidavits —  they  seem  to 
have  gone  in  by  consent.  Nor  was  there  any  eiror  in  refusing  to 
appellant  the  right  to  read  his  answer  in  the  divorce  case,  for  the 
reason  that  paper,  as  an  answer,  had  been  withdrawn  from  the  files 
by  appellant,  and  a  decree  taken  against  him  for  want  of  an  answer. 
There  was  no  answer  to  be  read — it  had  no  existence. 

It  may  be  well  to  say,  in  the  event  of  the  death  of  the  present 
guardian,  a  Oourt  of  Chancery  would  have  power  to  entertain,  on 
another  application,  the  suit  of  the  father  for  the  custody  of  the 
child,  if  die  has  not  reached  mature  age. 

We  see  no  error  in  the  record,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
Vol.  XXU.  -  86 


i 


194  ILLINOIS, 

Ifett  ▼.  Stiuurk. 

ISBTT  T.  StUABT. 

(B0I]1.40U 

Bankrypteif  —Juriidieiimi  ofSMeetmrL 

Ob  a  p«Cltloii  to  the  DIstilet  Orart  of  the  United  States  l^putMn  to  lwf« 
partnenhipa4i<i^£P^  bankrapt,  personal  service  was  made  withont  tbe  dii^ 
triet  on  a  partner  refusing  to  Join  in  the  petition,  iiiiid^insafflelent  and  that 
a  State  ooort  would  hold  an  a^Jndioation  of  bankraptcj  on  snoh  senioe  mid 
as  to  such  partner. 


B 


ILL  in  Chanoeiy  to  set  adde  a  mcfttgigb.    The  opinion  stiiias 
the  case. 


J.  Scott  Riehman  and  Otiborn  A  OurtiSy  for  appellant 
OhwrUa  A.  Pedbody  and  Connelly  d  McNeal^  for  appellee. 

ScHOLFiBLDy  J.  John  M.  Stnart,  assignee  in  bankraptoy  of 
Thomas  M.  Isett,  exhibited  his  bill  in  Chancery  against  Thomas  M. 
Isettand  Edward  B.  Isett,  to  set  aside  a  mort^^ige,  from  the  former 
to  the  latter,  alleged  to  haye  been  made  in  fraud  of  the  Bankmpt 
Act. 

Notice  was  giyen  to  the  defendants  in  the  bill  by  pablication, 
and  decree  rendered  by  default  in  favor  of  the  complainant ;  but 
appellant  was  subsequently,  on  his  petition,  permitted  to  appear 
and  defend,  whereupon  he  filed  an  answer,  putting  in  issue  the 
material  allegations  of  the  bill,  denying  that  the  mortgage  was 
made  in  fraud  of  the  Bankrupt  Act ;  that  Thomas  M.  Isett  was 
oyer  legally  adjudged  a  bankmpt,  or  that  the  court  assuming 
to  so  adjudge  had  any  jurisdiction  for  that  purpose,  and  alleging 
that  the  mortgage  was  made  in  good  faith,  without  notice  of 
any  proceedings  in  bankruptcy,  for  a  full,  valuable  consideration. 
Evidence  was  heard,  and  the  court,  thereupon,  reaffirmed  its  former 
decree,  with  the  modification  that  the  mortgage  be  held  void  only 
as  against  the  complainant's  rights  in  the  land. 

It  is  objected  that  the  court  below  had  no  jurisdiction  of  the 
subject-matter  of  litigation  ;  that  the  remedy  of  the  complainant 
was  in  the  Federal  courts  exclusively,  because  State  courts  have  no 
jurisdiction  to  aid  in  the  enforcement  of  the  bankrupt  laws  of  the 
United  States.     We  have  been  unable  to  find  any  decision  of  the 
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Supreme  Oomt  of  ilie  ITnited  States  on  the  qneetiony  and  there  are 
dedflions  by  State  oonrts  of  the  highest  respeetabiUly  both  ways. 
Voorhi08  T.  FrisHe,  25  Mioh.  476 ;  S.  0.,  13  Am.  Bep.  291 ;  and 
Brigham  t.  Glafflin,  31  Wis.  607 ;  S.  0.,  11  Am.  Bep.  623,  sustain 
the  objectian,  while  Cook  y.  Whippky  55  N.  Y.  150 ;  S.  0.,  14  Am. 
Bep.  202 ;  Stevens  v.  The  Mechanics^  Savings  Bank,  101  Mass.  109; 
S.  C,  3  Am.  Bep.  325  ;  Ward  v.  JenkinSy  10  Mete.  583;  Hastings  y. 
Ibwler,  2  Carter  (Ind.),  216 ;  Boone  v.  Hall,  7  Bush,  66 ;  S,  C,  8 
Am.  Bep.  288  ;  Mays  v.  Manufacturers'  National  Bank,  64  Penn. 
St  74 ;  S.  C,  3  Am.  Bep.  573,  and  CogdeU  t.  Mum,  69  N.  0.  464 ; 
S.  G.,  12  Am.  Bep.  657,  hold  it  nntenable,  and,  we  think,  they 
announce  the  correct  rule. 

Circuit  Oourts,  in  this  State,  have  general  jurisdiction  of  all  cases 
at  law  and  in  equity,  and  this  without  regard  to  the  origin  of  the 
right  or  a  source  of  title.  Titles  derived  from  the  general  govern- 
ment, and  contracts  made  in  other  States  or  in  foreign  govern- 
ments, are  the  frequent  subject  of  litigation,  without  question  of 
jurisdiction  of  the  courts* 

No  question  is  made  of  the  right  of  Congress  to  enact  a  general 
bankrupt  law,  or  that,  when  enacted,  it  is  obligatory  upon  all  the 
dtuens  of  aD  the  States  and  all  the  Territories  in  the  Union.  Being 
thus  obligatory,  no  State  court  can  nullify  it  or  refuse  to  enforce  it 
in  a  proper  case.  It  makes  the  execution  of  a  deed  or  a  mortgage, 
although  in  good  faith,  after  the  filing  of  the  petition  in  bank- 
ruptcy, fraudulent  and  void  as  to  creditors. 

If  a  deed  or  mortgage  be  made  without  a  su£Bcient  valuable  con- 
sideration, and  creditors  are  thereby  defrauded,  it  is  conceded  a 
court  of  equity  has  jurisdiction,  at  the  suit  of  an  assignee  in  bank- 
ruptcy, to  set  it  aside.  The  only  difference  between  such  a  case 
and  the  present  is  in  the  elements  which  render  the  conveyance 
fraudulent  in  law.  If.  therefore,  it  be  true  that  the  jurisdiction  of 
the  court  is  not  limited  by  the  origin  of  the  right  or  the  source  of 
the  title,  it  is  impossible  that  it  can  make  any  difference  whether 
the  law,  by  virtue  of  which  the  instrument  is  declared  void,  is  the 
common  or  statute  law  of  the  State,  or  the  statute  of  the  United 
States.  In  either  case  it  is  the  supreme  law  of  the  land,  fixing  the 
rights  of  the  parties  in  regard  to  the  property  in  litigation. 

In  cases  affecting  the  rights  of  individuals  under  the  laws  relat- 
ing to  the  sales  of  the  public  lands,  the  laws  relating  to  patents  and 
copyrights,  and  in  many  other  cases,  in  determining  the  ownership 
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of  property  or  rights  under  contracts^  it  is  indispensable  that  the 
State  ooort  shall  ascertain  and  determine  what  the  rights  of  the 
parties  are,  as  defined  by  the  acts  of  Oongress  under  which  they 
originate.  It  has  neyer  been  supposed  this  was  an  usurped  juris- 
diotion,  but  it  has  always  been  conceded  that  in  such  cases  the  State 
courts  act  upon  subject-matters  within  their  jurisdiction^  and 
adjudicate  rights  as  determined  by  laws  which,  although  not 
euacted  by  the  State  legislature,  are,  neyertheless,  supreme,  and, 
therefore,  as  obligatory  in  respect  to  persons  and  property  affected 
by  them  within  the  State,  as  are  laws  enacted  by  the  State  legisla- 
ture in  relation  to  matters  where  its  authority  is  supreme  with 
reference  to  persons  and  property  affected  by  them. 

This  is  not  an  attempt  to  administer  the  bankrupt  law  throngli 
a  State  court,  but  simply  to  ascertain  and  declare  the  rights  of  par> 
ties  with  reference  to  property,  after  an  adjudication  in  bankruptcy 
in  the  proper  court  and  in  consequence  of  that  adjudication. 

We  cannot  yield  our  assent  to.  the  position,  although  it  has  been 
assumed  by  courts  for  which  we  entertain  profound  respect,  that 
the  question  inyolyed  is,  whether  we  shall  enforce  the  penal  laws 
of  the  United  States.  Wherein  does  the  enforcement  of  rights,  as 
determined  by  the  bankrupt  law,  differ,  in  principle,  from  the  en- 
forcement of  rights  as  affected  by  the  statutes  for  the  preyention  of 
frauds  and  perjuries  P  We  are  unable  to  discoyer  any  distinction* 
Under  boih,  certain  contracts  that  would  otherwise  be  held  yalid 
cannot  be  enforced,  and  the  rule  of  eyidence  is  so  changed  as  to 
make  certain  things  eyidence  of  fraud  which  were  not  so  deemed 
by  the  common  law.  No  penalty  is,  in  either  case,  imposed  for 
doing  or  not  doing — but  in  both,  the  doing  of  the  thing  is  simply 
prohibited,  and  no  right  can  be  enforced  in  yiolation  of  the  pro> 
hibition. 

The  petition  under  which  the  adjudication  in  bankruptcy  was 
had,  was  addressed  to  the  Hon.  Samuel  Blatchford,  judge  of  the 
District  Oourt  of  the  United  States  for  the  Southern  District  of 
New  York,  by  which  court  the  judgment  was  rendered.  The  peti- 
tion was  filed  by  partners  of  Thomas  M.  Isett,  praying  that  the 
members  of  the  firm  be  declared  bankrupt  Isett  refused  to  join 
in  ihe  petition,  and  the  only  notice  he  had  of  the  proceeding  was 
by  personal  seryice  made  on  him  in  Jersey  Oity,  in  the  State  of  New 
Jersey,  beyond  the  jurisdiction  of  the  Circuit  Oourt  of  the  United 
States  for  the  Southern  District  of  New  York. 
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Was  this  aerrioe  snffioient  to  give  the  court  jurisdiction  to  ad- 
jndicate  as  against  Isett  ? 

Section  36  of  the  Bankrupt  Act  provides  that  a  partnership 
may  be  declared  bankrupt  upon  the  petition  of  one  or  more  of 
its  members.  Section  10  of  the  same  act  authorizes  the  justices 
of  the  Supreme  Court  of  the  United  States  to  frame  general  oi-ders 
for  regulating  the  practice  and  procedure  in  bankruptcy.  Under 
this  authority  they  framed  order  No.  18^  which  is  as  follows:  *^  In 
caBe  one  or  more  members  of  a  copartnership  refuse  to  join  in  a 
petition  to  haye  the  firm  declared  bankrupt^  the  parties  refusing 
8hall  be  entitled  to  resist  the  prayer  of  the  petition  in  the  same 
manner  as  if  the  petition  had  been  filed  by  a  creditor  of  the  co- 
partnership, and  notice  of  the  filing  of  the  petition  shall  be  given 
to  him  in  the  same  manner  as  provided  by  law  and  by  these  rules 
in  the  case  of  a  debtor  petitioned  against."  Section  40  of  the 
Bankrupt  Act  provides  how  notice  shall  be  given  a  debtor  petitioned 
against^  as  follows :  '^  A  copy  of  the  petition  and  of  such  order 
shall  be  served  on  such  debtor  by  delivering  the  same  to  him  per- 
sonally, or  leaving  the  same  at  his  last  usual  place  of  abode,  or  if 
such  debtor  cannot  be  found,  or  his  place  of  residence  ascertained, 
eervioe  shall  be  made  by  publication,  in  such  manner  as  the  judge 
may  direct.  No  further  proceedings,  unless  the  debtor  appear  and 
consent  thereto,  shall  be  had  until  proof  shall  have  been  given,  to 
the  satisfaction  of  the  court,  of  such  service  of  such  publication." 

In  Stuart,  Assignee,  v.  Hines,  33  Iowa,  60,  the  Supreme  Court  of 
Iowa  held  this  particular  service  good  on  the  ground  that  personal 
service  might  be  made  anywhere.  The  court  thought  it  impossible 
it  could  be  said  Isett  was  not  found,  because  the  return  showed  he 
was  found,  and,  therefore,  if  such  service  was  not  good,  no  service 
oonld  have  been  made  on  him. 

We  are  unable  to  yield  our  assent  to  this  conclusion.  This  stat- 
Qte,  as  we  think,  should  receive  a  like  construction  as  is  given  to 
statutes  having  similar  provisions  in  relation  to  attachment  and 
chancery  proceedings  in  State  courts.  We  are  not  aware  that  it 
was  ever  held  in  any  case,  under  such  a  statute,  that  it  is  necessary 
to  pursue  the  party  wherever  he  may  be  heard  of,  to  lay  a  basis  fof 
a  return  or  an  aflSdavit  that  he  cannot  be  found.  The  process  of 
the  court  has  vitality  and  may  be  enforced  wherever  its  jurisdiction 
extends,  but  beyond  this  it  has  no  validity.  The  words  ^'not 
found,"  in  such  cases,  are  to  be  understood  with   reference   to  the 
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plaoe  where  there  Uaathority  to  make  servioe,  and  it  is  not  to  be 
presamed  &at  search  is  to  be  made  elsewhere.  We  are  clearly  of 
opinion  there  was  no  authority  to  make  service  of  the  writ  beyond 
the  jurisdiction  of  the  court  issuing  it,  and  that  the  return  *'  not 
found  "  could  have  been  lawfully  made  when  it  was  ascertained 
Isett  was  beyond  the  limits  of  the  Southern  District  of  New  York. 
The  same  view  has  been  expressed  by  the  Oircuit  Oonrt  of  the 
United  States  for  the  Fifth  Oircuit,  in  the  case  of  Ala.  and  Ghai. 
R.  B.  Go.  T.  Jones,  5  B.  B.  97;  Bump  on  Bankruptcy  (6th  ed.),  623. 

But  it  is  contended  the  law  did  not  require  that  any  service  of 
notice  should  be  made  on  the  non-consenting  partner,  and  the 
order  of  the  justices  of  the  Supreme  Court  does  not  repeal  the  law. 

The  proceeding  was  adverse  to  the  non-consenting  partner,  and 
upon  principle  he  was  entitled  to  notice.  We  repurd  the  order 
itself  as  a  judicial  construction  by  the  highest  tribunal  having 
authority  to  adjudicate  upon  the  qneetiony  that  the  non-consenting 
partner  is  by  the  spirit  of  the  act  in  the  same  situation  as  the  debtor 
petitioned  against,  and,  therefore,  entitled  to  the  same  notioe. 

However,  by  section  14  of  the  Bankrupt  Act,  it  is  provided 
that  '^a  copy,  duly  certified  by  the  clerk  of  the  court,  under  the 
seal  thereof,  of  the  assignment  made  by  the  judge  or  register,  as 
the  case  may  be,  to  him,  as  assignee,  shall  be  conclusive  evidence 
of  his  title  as  such  assignee  to  take,  hold,  sue  for  and  recover  the 
property  of  the  bankrupt,''  etc.  And  it  is  insisted  that  this  section 
prohibits  all  inquiry  into  the  jurisdiction  of  the  court 

This  is  not  tenable.  If  there  was  no  jurisdiction  there  could  be 
no  judgment,  and  hence  no  assignment.  All  orders  to  that  elleot 
would  be  nullities.  The  question  of  jurisdiction  was  proper  to  be 
inquired  into,  and  would  have  been  so  even  had  the  record*  on  its 
face  have  shown  that  the  court  had  jurisdiction,  acoordingtoreoent 
rulings  of  the  Supreme  Court  of  the  United  States.  Thompwn  v. 
Whitman,  18  Wall.  457;  KnowUs  Y.Oas-lighi  and  Gohe  Co.,  19  id.  68. 

Our  conclusion  is,  the  court  had  no  jurisdiction  to  adjudge  Isett  a 
bankrupt^and  that  all  proceedings  thereunder  were,  therefore,  void. 

That  the  service  was  made  in  Jersey  City  is  shown  by  the  faoe 
of  the  record,  and  any  presumption  that  might  possibly  arise  that 
the  court  had  other  and  sufficient  evidence  of  lawful  service  befove 
It  is  excluded  by  positive  proof  that  no  other  service  was  made. 

The  decree  of  the  court  below  is  reversed. 

Decree  rawsrawf. 
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OorporaUoM^dondUiontU  iub^ortpHom  to  tioek, 

CirtUtetM  of  stock  in  a  eorpontioii  were  iesaod  and  paid  for  nnder  a  eontVMl 
In  writing  agreeing  to  BubBcribe  therefor,  and  reserving  to  tlie  subseilber 
tlie  right  to  withdraw  the  money  paid  and  to  have  the  subseription  can- 
oeled.    HM,  that  the  oontraet  was  void  as  to  subsequent  subscribers. 

BILL  in  eqaity  by  Melvin  and  others^  on  behalf  of  themselTOB 
and  other  stockholders  in  the  Lamar  Insurance  Oompany,  allege 
ing  that  the  officers  of  said  company  and  the  defendantSy  Cnsh- 
man  &  Hardin,  were  guilty  of  coUnsion  and  fraudulent  conduct 
prejudicial  to  the  rights  and  interests  of  other  stockholders  in  this, 
that  Cushman  &  Hardin  haying,  in  September,  1869,  subscribed 
for  and  taken  a  large  amount  of  the  shares  of  said  company,  to 
wit :  5,600  shares,  and  paid  for  the  same  in  the  usual  way,  were 
afterward  permitted  to  and  did  surrender  all  of  said  shares,  and 
withdraw  from  the^  company  all  the  money  and  assets  (1110,000) 
which  had  been  paid  by  them  therefor  ;  that  they  were  at  the  time 
officers  of  the  company,  Oushmau  being  the  treasurer,  and  Hardin 
▼ice-preddent ;  and  that  their  acts  were  in  bad  faith  toward  the 
other  stockholders;  that  judgments  were  recoTered  against  the 
insurance  company,  and  executions  being  returned  unsatisfied,  a 
receiver  of  the  company  was  appointed  under  a  creditor's  bill  filed 
against  the  company  and  otiien ;  that  the  terms  of  payment  for 
stock,  as  proTided  by  the  by-laws  of  the  company,  were  five  per  cent 
cash,  and  fifteen  per  cent  in  three  equal  installments,  in  three,  six 
and  nine  months  from  date  of  subscription ;  the  remaining  eighty 
per  cent  being  included  in  what  is  called  a  stock  note^  subject  to 
payment  upon  calls  made  by  the  board  of  directors ;  that  the  re« 
oeiyer,  under  order  of  the  court,  had  made  a  call  of  twenty  per  cent 
upon  the  stockholders,  but  that  he  ignored  Oushman  ft  Hardin 
as  stockholders  for  the  5,500  shares,  which  had  been  issued  to  them, 
and  their  liability  to  refund  the  moneys  withdrawn  by  them  from  the 
company ;  that  there  is  a  large  amount  of  the  first  installment  of 
twenty  per  cent  unpaid  upon  stock  subscriptions ;  that  others  of  the 
defendants  have  moneys  belonging  to  the  company,  and  that  ali 
these  sums,  including  the    moneys   withdrawn    by  Cushman   ft 
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Hardin,  ought  to  be  collected  and  applied  to  the  payment  of  the 
debts,  before  resort  is  had  to  an  assessment  upon  the  stock. 

The  prayer  of  the  bill  was  that  Cashman  &  Hardin  be  required 
to  refund  the  money  withdrawn  by  them,  and  that  they  be  com- 
pelled to  take  the  position  of  stockholders  in  respect  to  the  5,500 
shares  of  stock  which  they  surrendered,  etc 

Gushman  ft  Hardin's  answer  claims  &at  the  money  by  them 
withdrawn  from  the  company  was  in  payment  of  a  loan ;  that  they 
only  held  the  5,500  shares  as  security,  upon  which  they  advanced 
the  1110,000 ;  and  they  make  an  exhibit  to  their  answer  a  copy  of 
the  contract,  under  which  they  received  the  5,500  shares,  and  paid 
the  1110,000  in  money  and  securities  to  the  company.  They  also 
claim  that  the  stockholders,  at  a  meeting  in  May,  1871>  ratified  and 
confirmed  the  action  of  the  offloen  and  directors  of  the  company, 
including  the  surrender  of  stock  and  withdrawal  of  moneys,  and 
that  a  committee  of  the  stookholdeiBy  at  that  meeting,  fully  released 
an^.  discharged  them  from  all  liability  in  respect  to  the  transac- 
tions complained  of  in  the  bilL 

Exhibit  A,  before  mentioned,  of  the  answer  of  Gushman  ft 
Hardin,  commences  by  reciting  that  the  Lamar  Insurance  Co, 
began  business,  relying  upon  sale  of  its  stock  for  a  supply  of  capi- 
tal to  insure  payment  of  its  losses,  and  has,  up  to  date,  sold  about 
1550,000 ;  that  its  liabilities  are  about  16,000,  and  its  assets  from 
stock  subscriptions,  now  being  paid  and  falling  due  within  nine 
months,  are  about  $80,000 ;  that  the  auditor  requires  of  the  com- 
pany the  ownership  of  1100,000  in  acceptable  securities,  and  that, 
although  his  demand  is  unlawful  and  could  be  successfully  resisted, 
yet  litigation  would  ruin  the  credit  of  the  company,  and  they 
have  concluded  to  sell  stock  to  enable  them  to  comply  with  the 
auditor's  requirements;  that  Gushman  ft  Hardin,  bankers  of 
Ghicago,  have  been  induced  to  advance  means  to  enable  the  com- 
pany to  comply  with  the  law.  The  contract  then  proceeds  :  '^  Now, 
therefore,  this  contract,  made  this  16th  day  of  September,  A.  D. 
1869,  between  the  Lamar  Insurance  Gompany,  by  Leonard  Swett, 
its  president,  party  of  the  first  part,  and  Messrs.  Gushman  ft 
Hardin,  party  of  the  second  part,  toiinesaeih,  that  the  party  of  the 
second  part  does  hereby  agree  to  subscribe  for  and  purchase  5,500 
shares  of  the  capital  stock  of  said  company,  and  to  pay  therefor,  to 
said  party  of  the  first  part,  the  sum  of  $550,000,  as  follows,  to  wit . 
135,000  in  cash,  and  $75,000  in  such  first  mortgages  or  other  secur* 
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iues  indorsed  by  the  said  Gushman  &  Hardin,  as  shall  be  accept- 
able to  the  aoditor  of  the  State  of  Illinois,  and  such  as  shall  be 
accepted  by  said  auditor  as  a  proper  security  to  be  held  by  said 
company  to  insure  the  payment  of  its  policies,  and  in  compliance 
with  the  general  insurance  law  of  the  State  of  Illinois,  and  the 
remaining  eighty  per  cent  of  said  stock,  not  paid  as  aforesaid,  shall 
be  subject  to  a  call  of  the  stockholders  of  said  company,  under  its 
charter  and  by-laws. 

''  And  whereas,  in  the  ordinary  course  of  the  sales  of  its  capital, 
8ai  J  company  exacts  a  payment  of  five  per  cent,  and  receives  the  bond 
of  the  stockholders  without  security  for  the  remaining  fifteen  per 
cent,  in  three,  six  and  nine  months,  it  is  hereby  agreed  between  the 
parties  hereto,  that  in  consideration  of  the  aforesaid  subscription, 
and  the  prompt  payment  of  the  twenty  per  cent  as  aforesaid  said 
company  will  pay  said  Gushman  &  Hardin  the  sum  of  $11,000, 
which  payment  shall  be  in  twenty  per  cent  paid  stock,  at  one  and 
one-half  per  cent  discount,  being  considered  the  cost  of  selling  the 
same,  and  eighty  per  cent  upon  the  same  being  subject  to  the  call 
of  the  stockholders  aforesaid.  That  is,  in  payment  of  said  $11,000 
said  company  agrees  to  issue  to  said  Gushman  &  Hardin  591  shares 
of  said  stock,  with  twenty  per  cent  paid,  and  $25  in  cash. 

*'  And  whereas  the  said  subscription  may  be  larger  than  said 
Gushman  &  Hardin  may  desire  to  hold  permanently,  and  whereas 
the  said  company  have  the  authority,  under  their  charter,  to  issue 
and  sell  five  millions  of  its  capital  stock,  and  are  now  selling  the 
same  at  the  rate  of  2,000  shares  a  month,  it  is  hereby  agreed  by  and 
between  the  parties  hereto,  that  at  the  expiration  of  one  year  from 
this  date,  at  the  election  and  request  of  said  Gushman  &  Hardin, 
the  said  Company  shall  resell,  and  place  in  the  hands  of  other  pur- 
chasers, such  portion  of  the  stock  hereby  subscribed  for  and  pur- 
chased, as  the  parties  of  the  second  part  shall  desire,  and  without 
any  expense  to  said  Gushman  &  Hardin,  and  the  said  company 
hereby  guarantees  that  the  said  resale  shall  equal  in  its  net  pro- 
ceeds the  amount  of  money  and  securities  paid  by  said  Gushman 
ft  Hardin,  under  this  contract,  and  in  the  event  of  such  resale  said 
company  shall  repay  to  said  party  of  the  second  part  the  full 
amount  of  money  paid  by  them  under  this  contract,  and  shall 
return  to  them  the  securities  also  paid  under  this  conti*act,  which 
AM  be  accepted  by  said  Gushman  &  Hardin  in  full  payment  of  all 
liabilities  of  said  company  to  them.    Or,  if  said  party  of  the  second 
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part  shall  prefer,  said  company,  qpon  demand  at  the  expiration  of 
one  year  from  the  date  hereof,  shall  repurchase  any  portion  of  said 
stock  which  Gnshman  &  Hardin  shall  demand,  and  shall  pay  them 
for  the  same  the  amonnt  paid  by  said  Gnshman  ft  Hardin,  without 
interest,  and  shall  refund  to  them  the  securities  reoeiyed  by  said 
company,  in  payment  for  the  subscription  aforesaid,  which  sum  of 
money  repaid  and  which  securities  returned,  as  aforesaid,  shall  be 
in  full  discharge  of  all  liabilities  under  this  contract. 

^*  If  the  said  parties  of  the  second  part  shall  desire  to  have 
resold,  or  to  have  the  company  repurchase  any  portion  of  said 
stock,  less  than  the  full  amount  subscribed  for  and  purchased  as 
aforesaid,  the  said  company  hereby  agrees  to  resell  or  repurchase 
the  amount  named  by  said  parties  of  the  second  part,  in  which 
event  the  company  shall  repay  a  pro  raia  amonnt  of  the  money  or 
securities  paid  under  this  contract. 

'^  It  is  also  agreed  that  all  moneys  of  said  company,  as  soon  as 
received,  shall  be  deposited  with  said  Gnshman  ft  Hardin,  as  bank- 
ers,  from  which  deposits  the  company  shall  check  out  whatever 
amounts  are  necessary  to  the  successful  prosecution  of  its  business, 
and  the  surplus,  whenever  the  amount  shall  reach  $30,000,  the 
company  shall,  if  desirous  of  doing  so,  check  out,  and  invest  all  bat 
$10,000  in  such  securities  as  the  party  of  the  first  part  shaD  deem 
for  the  best  interests  of  the  company.  Such  securities,  when  pur* 
chased,  shall  be  deposited  with  the  treasurer  of  the  company, 

**  If  at  the  expiration  of  one  year  from  the  date  hereof  said 
Gushman  ft  Hardin  shall  not  request  the  resale  and  repurchase  of 
said  stock,  or  some  portion  thereof,  then  said  company  shall  be  dis- 
charged from  all  liability  under  the  contract 

**  And  whereas  said  company  hopes  to  be  able,  if  Gnshman  ft 
Hardin  desire  it,  to  repurchase  any  or  all  of  said  stock  before  the 
expiration  of  the  year  from  this  date,  it  is  therefore  agreed  that  if 
Gushman  ft  Hardin  shall  desire  to  close  the  transaction  before  one 
year,  the  company  will,  at  any  time  hereafter,  take  up  any  of  said 
stock,  when  they  can,  in  small  quantities,  provided  they  can  do  so 
consistently  with  their  obligation  to  their  policy-holders,  and  with 
due  regard  to  the  proper  management  of  said  company. 

**  In  the  event  of  a  resale  or  a  repurchase  by  the  company  of  all 
or  any  portion  of  the  stock  subscribed  for,  under  this  contract,  the 
company  agree,  in  repaying  the  securities,  to  account  for  any 
interest  which  they  may  have  collected  upon  the  same.    The  sab* 
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loription  and  porohase  named  in  this  contract  shall  be  made  within 
ten  dajB  from  this  date. 
<<  Dated  at  OHiOAao,  September  17, 1869. 

(Signed)  Lbohabd  Swbtt,  Pi^t. 

GUBHMAK  ft  HaBDIK." 

The  memoranda  indorsed  npon  said  contract  are  to  the  following 
eflect: 

^'  1.  Under  date  of  September  17,  1869,  it  is  agreed,  as  part  of 
the  contract,  that  all  interest  apon  the  secorities  paid  shall  accme 
to  the  benefit  of  Goshman  ft  Hardin  for  one  year,  and  if,  at  the 
end  of  the  year,  they  elect  to  keep  the  stock,  the  company  shall  pay 
to  them  all  the  interest  it  has  received  on  said  secorities,  taking  the 
securities  at  their  face  in  payment  for  the  stock. 

**  2.  Under  date  of  May  6,  1870,  is  indorsed  a  cancellation  of 
1100,000  of  the  stock,  and  a  repayment  of  the  percentage  paid 
thereon;  also  a  modification  of  the  contract  so  as  to  give  the  com- 
pany the  option  within  the  year  to  cancel  the  stock  upon  the  terms 
and  conditions  named  in  the  contract 

**  3.  Under  date  of  October  26,  1870,  is  indorsed  a  cancellation 
of  $125,000  of  the  stock,  and  a  return  of  the  percentage  paid  thereon; 
also  an  extension  of  the  contract  for  six  months,  in  consideration  of 
which  the  company  agrees  to  pay  Oushman  ft  Hardin  t3,459,  pay- 
able monthly. 

<<4,  Under  date  of  April  10, 1871,  is  indorsed  a  cancellation  of 
the  remainder  of  the  stock,  and  the  repayment  to  Gushman  ft 
Hardin  of  $65,000,  being  the  amount  paid  by  them  thereon. 

^'5.  Withont  any  date  is  the  following  indorsement:  'It  is  hereby 
Agreed,  as  a  part  of  this  contract,  that  the  $11,000  paid  in  stock 
shall  be  in  lieu  of  dividends  upon  the  principal,  for  one  year  from 
the  date  of  this  contract.' " 

Upon  the  hearing,  the  court  below  dismissed  the  bill,  and  the 
record  is  brought  into  this  court  for  the  purpose  of  asking,  especially, 
A  reversal  of  the  decree  as  respects  Gushman  ft  Hardin. 

John  N.  J$wett  and  Sidney  Smithy  for  plaintiffs  in  error. 

Monroef  Bisbee  <t  Batty  for  defendants  in  error. 

Shbldok,  J.  We  have  no  doubt  that,  under  the  written  contract 
of  September  17, 1869,  which  was  introduced  in  evidence  with  aD 
tts  indorsements,  Gushman  &  Hardin  were  actual  stockholders  in 
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the  Lamar  Insurance  Coaipany,  in  respect  to  the  5,500  shares  oi 
stock  which  were  the  subject-matter  of  the  contract,  and  that  they 
did  not  take  the  shares  merely  as  collateral  security  for  a  loan  of 
$110,000,  in  money  and  securities,  as  insisted  upon  in  the  defense, 
although  the  latter  was  the  real  transaction  between  the  parties  as 
irtc-nded  by  themselves. 

The  first  clause  of  the  contract,  after  the  recitals,  is  an  absolute 
agreement,  on  the  part  of  Cushman  &  Hardin,  '^  to  subscribe  for 
and  purchase  five  thousand  five  hundred  (5,500)  shares  of  the  cap- 
ital stock  of  said  company,  and  to  pay  therefor  to  said  party  of  the 
tlrst  part  (the  Lamar  Insurance  Company),  the  sum  of  five  hundred 
and  fifty  thousand  doUlars  ($550,000),  as  follows: "  The  concluding 
words  of  the  contract  are,  that  ''  the  subscription  and  purchase 
aamed  in  the  contract  shall  be  made  within  ten  days  from  this 
date.'^  Certificates  for  those  5,500  shares  of  stock  were  actually 
issued  to  Cushman  &  Hardin,and  they  paid  the  twenty  per  cent,  in  ac- 
cordance with  the  contract.  Thereupon,  Cushman  &  Hardin  became 
the  absolute  owners  of  the  5,500  shares,  under  the  contract  Whether 
they  should  be  resold  or  repurchased  by  the  company  was  entirely 
at  the  option  of  Cushman  &  Hardin,  and  in  no  manner  detracted 
from  the  completeness  of  their  title.  The  option  was  a  right,  se- 
cured by  the  contract,  above  and  in  addition  to  the  absolute  title. 

Could  Cushman  &  Hardin  relieve  themselves  from  their  respon* 
sibilities  as  stockholders,  by  the  surrender  and  cancellation  of  the 
certificates  of  stock  and  the  repayment  by  the  company  of  their 
advances  thereon,  without  consent  of  the  other  stockholders  ? 

The  Lamar  Insurance  Company  was  incorporated  in  1865,  but 
the  first  stock  was  subscribed  in  1869.  Its  assets  being  insufiScient 
*to  authorize  it  to  do  business  under  the  General  Insurance  Law  of 
1869,  the  auditor  demanded  that  the  company  should  have  $100,- 
000  in  acceptable  securities  and  assets,  and,  although  the  company 
disputed  the  right  of  the  auditor  to  make  this  demand,  and  claimed 
exemption  from  the  operation  of  the  law  of  1869,  in  order  to  avoid 
litigation,  as  alleged,  the  company  concluded  to  comply  with  the 
demand.  It  appears,  too,  from  testimony  in  the  case,  that  there 
was  difficulty  in  selling  stock  in  the  country,  without  the  auditor's 
certificate.  It  teems  the  only  means  the  company  had  for  raising 
the  further  assets  demanded  by  the  auditor  was  by  sale  of  its 
capital  stock.  Besort  was  had  to  Cushman  &  Hardin,  and  the 
arrangement  of  September  17,  1869,  was  entered  into. 
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The  stock  taken  by  Gashmau  &  Hardin,  under  that  arrangement^ 
enabled  the  company  to  comply  with  the  auditor's  demand,  and 
procure  his  certificate  and  autiiority  to  do  business.  Mr.  Brinker- 
hoff,  superintendent  of  the  insurance  department,  in  the  office  of 
the  auditor,  says  that,  whilst  he  was  examining  into  the  condition 
of  the  company,  at  that  time,  the  president  of  the  company,  and 
Hardin  both  assured  him  that  the  assets  shown  to  him  were  the 
bona  fide  assets  of  the  company,  and  that  stock  was  issued  to  Gush* 
man  &  Hardin  in  payment  for  the  securities.  The  certificates  of 
stock  were  exhibited  to  him.  The  auditor's  certificate  bears  date 
October  4, 1869,  and  was  made  part  of  a  circular  shortly  thereafter 
issued  by  the  company,  in  which  it  is  stated  that  the  subscribed 
capital  is  $1,021,000,  and  the  paid-up  capital  $141,800.  Mr.  Brink* 
erhofPs  certificate  is  also  included,  showing  the  assets  of  the  com- 
pany to  be  $210,518.58,  which  must  have  included  the  money  and 
assets  furnished  by  Oushman  ft  Hardin.  A  letter  of  the  president 
of  the  company  to  Phillips,  who  was  the  agent  of  the  company  at 
Danville,  under  date  of  December  29,  1869,  and  which  was  oertUied 
to  by  Gushman  ft  Hardin  as  correct,  and  which  would  appear  to  be 
a  circular  letter  to  be  sent  to  the  agents  of  the  company,  was  in 
eyidence,  and  in  that  the  sales  of  stock  are  set  down  at  $633,000  for 
the  month  of  September,  1869,  which,  of  course,  must  hare  included 
the  5,500  shares  to  Oushman  ft  Hardin.  Sereral  persons,  among 
them  Yandewater,  one  of  the  complainants,  who  subscribed  for 
stock  subsequent  to  September  17, 1869,  testify  that  Oushman  ft 
Hardin  were  represented  to  be  large  stockholders,  at  the  time 
they  subscribed  for  their  stock. 

Thomas,  one  who  so  subscribed,  says  that  Gushman  himself 
stated  to  him  that  he  had  something  like  $500,000  of  the  stock, 
although  Oushman  denies  this  in  his  testimony. 

There  were  subscriptions  made  to  the  stock  of  the  company, 
after  September  17, 1869,  to  an  amount  exceeding  $1,200,000. 

This,  then,  is  the  condition  of  Gushman  ft  Hardin  in  inspect  to 
these  5,500  shares.  Oertificates  of  stock  were  issued  to  them  in  the 
usual  form,  and  it  so  appeared  upon  the  books  of  the  company.  The 
exhibition  and  representation  of  the  certificates  as  bona  fide  oer* 
tificates  and  of  the  assets  as  bona  fide  assets,  enabled  the  oompanj 
to  obtain  the  auditor's  certificate. 

Gushman  ft  Hardin  held  themselyes  out,  and  allowed  othen  to 
represent  them,  as  stockholders  for  that  amount,  or,  that  their  stock 
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was  a  part  of  the  subscribed  stock  of  the  company.  Thereafterwwdt 
subscriptions  to  the  stock  of  the  oompany  were  made  to  a  large 
amount. 

The  persons  thus  subscribing  had  no  reason  to  suspect  that  the 
stock  taken  by  Oushman  ft  Hardin  stood  upon  any  dliterent  foot^ 
ing  from  that  which  they  receiyed.  They  IukI  a  right  to  suppose 
that  the  80  per  cent  upon  these  5,500  shares  had  been  paid  in,  to 
remain  pennanent  assets  of  the  company  for  the  payment  of  its 
debts,  and  that  the  remaining  80  per  cent  was,  equally  with  the  80 
per  cent  of  the  stodi:  for  which  they  subscribed,  liable  to  be  called 
in  to  supply  any  deficiency. 

All  subscriptions  are  presumably  upon  the  same  basis,  and  all 
shares  entitled  to  the  same  benefits  and  subject  to  the  same  burdens. 
In  the  subscription  of  each  person  every  other  subscriber  has  a  direct 
interest. 

There  purported  here  to  have  been  a  large  amount  of  stock  taken, 
whereas,  in  fact,  there  was  really  no  stock  taken  —  the  issue  of  the 
shares  to  Cushman  &  Hardin  being  coupled  with  the  right  on 
their  part  to  surrender  them  and  take  back  their  money.  Such  a 
priyate  arrangement  with  an  indiridual  subscriber,  although  it 
may  not  be  intended,  is,  in  law,  a  fraud  upon  the  other  subscribers ; 
and  such  agreement  will  be  disregarded,  and  the  party.be  held 
bound  to  all  the  responsibilities  of  a  bona  fide  subscriber.  This  is 
the  doctrine,  as  we  regard,  abundantly  established  by  judicial 
decisions. 

In  the  case  of  Bhdgett  r.  Morritt,  SO  Vt  509,  Morrill  had  sub- 
scribed, with  other,  for  the  purpose  of  ei'ecting  a  church  building, 
upon  the  understanding  made  with  the  agent  procuring  the  sub- 
scriptions, that  he  should  not  be  required  to  pay,  and  he  attempted 
to  set  up  that  understanding  as  a  defense  to  an  action  to  recover  the 
amount  of  his  subscription,  and  the  court  says  :  **  Such  contracts 
are  always  void  as  to  those  persons  whose  rights  are  attempted  to 
be  affected  by  the  fraud.  Here,  the  alleged  fraud  consisted  in  the 
alleged  agreement  not  to  enforce  the  subscription.  *  *  •  The 
rest  of  the  association  knew  nothing  of  any  such  secret  agreement 
The  defendant  knew  the  subsequent  subscribers  were  to  be  de- 
coyed by  his  name.  Clearly,  then,  he  ought  to  be  held  to  his  con- 
triict.  And  the  only  sure  mode  of  defeating  the  oontemplate<? 
fraud  is  to  compel  the  defendant  to  do  as  he  gave  the  other  men> 
bers  of  the  association  to  beliove  he  intended  to  da*' 
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In  the  case  of  White  Mtmntain  R.  R,  Co.  t.  Eastman,  34  N.  H. 
124,  Eastman  subscribed  for  stock,  and  took  an  agreement,  in 
writing,  that  he  might,  within  one  year,  surrender  a  part  of  the 
shares  taken  by  him,  and  be  discharged.  The  court  held  such 
secret  agreement  Toid,  as  a  fraud  upon  other  subscribers,  and  that 
among  the  subscribers  themseWes  the  subscription  was  to  be  r^ 
garded  as  an  agreement  with  every  other  subscriber  to  bear  that 
proportion  of  the  common  burthen  to  which  the  subscriber  pro- 
fesses to  bind  himself  by  the  contract  which  he  holds  out  to  them 
as  his  contract  with  the  corporation. 

In  Robinson  y.  Pittsburgh  and  ConnsUsmUe  Railroad  Oo.^  32  Penn. 
Si  334,  it  was  held  to  be  no  defense  to  an  action  to  recover  a  gub- 
scription  to  the  stock  of  a  railroad  company,  that  it  was  made  at 
the  request  of  the  president  of  the  company,  with  the  understand- 
ing that  the  defendant  was  not  to  pay  for  or  hold  the  stock  sub- 
scribed for,  and  that  the  same  would  be  canceled ;  that  such  an 
agreement  would  be  a  fraud  on  the  company,  and  on  all  subsequent 
subscribers,  and  whilst  the  defendant  might  reap  no  advantage  from 
it,  he  would  be  held  to  all  the  responsibilities  of  a  bona  fide  subscri- 
ber. 

It  was  said  in  Oraff  v.  PUisbwrgh  and  StmibenviUe  Railroad  Ob., 
31  Penn.  St.  489,  that  a  subscription  to  a  joint-stock  company  ia 
not  only  an  undertaking  to  the  company,  but  with  all  other  sab- 
scribers,  and  even  if  fraudulent  as  between  the  parties,  is  to  be  en- 
forced for  the  benefit  of  others  in  interest 

In  Sianhope^s  case,  L.  B.,  1  Oh.  App.  161,  the  directors  of  a  com- 
pany made  an  arrangement  with  a  shareholder  that  on  payment  of 
a  certain  sum  of  money  his  shares  should  be  forfeited  for  non-pay- 
ment of  a  call  which  had  been  made.  The  money  was  paid  and 
the  shares  transferred  to  the  company.  Twelve  years  afterward 
the  company  was  wound  up,  and  two  years  later  still  an  application 
was  made  to  place  the  shareholder's  name  on  the  list  of  contribu- 
tors. The  court  held  that  the  shareholder's  name  ought  to  be 
placed  on  the  list,  as  the  arrangement  was  not  within  the  power  of 
the  directors  and  was  a  fraud  on  the  other  shareholders  ;  and  see 
Manglss  v.  Qra$ul  CMUer  Dock  Oo.,  10  Simons,  519 ;  Preston  v. 
Same,  11  id.  327.     . 

**  Bat  if  the  subscription  were  feigned  and  frandnlent,  the  sab- 
seriber,  actual  or  pretended,  is  still  bound  to  comply  with  aU  the 
terms  and  responsibilities  imposed  upon  him,  in  the  same  manner 
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as  if  he  were  a  itmafide  subscriber/'  per  Stobt,  J.,  in  Minor  t.  Th$ 
Bank  of  Alexandria,  1  Pet.  46. 

An  agreement  giving  the  privilege  of  paying  np  a  stock  aab- 
scription  in  goods  or  otherwise,  except  in  money,  as  contemplated 
by  the  charter,  will  be  considered  as  a  frand  upon  other  stockholdersy 
and  payment  may  be  enforced  in  money.  Henry  y.  VermiUvm  and 
JsTiland  Railroad  Co^  17  Ohio,  187 ;  Downis  y.  WhiU,  12  Wis.  176. 

This  court  said  in  Chandler  y.  Brown,  77  III  883, ''  Bach  stock- 
holder has  a  vested  right  in  the  contract  of  subscription  of  evQiy 
other  stockholder.'' 

The  subscribed  capital  stock  of  a  corporation,  as  also  all  its 
other  properiy,  is  a  trust  fund  for  the  benefit  of  the  general  cred- 
itors of  the  corporation,  and  its  governing  officers  cannot,  by 
agreement  with  a  stockholder,  release  him  from  his  obligation  to 
pay,  to  the  prejudice  of  its  oroditorB,  except  by  fair  and  honest 
dealing  for  a  valuable  consideration.  Sawyer  v.  Hoag,  17  WaUL 
620 ;  New  Albany  v.  Burke,  11  id*  96.  And  no  more  can  they 
do  so,  we  conceive,  to  the  prejudice  of  stockholders.  See,  alao, 
Selma  and  Tennessee  RaHroad  Oo.  v.  IHpton,  5  Ala.  787 ;  Ang.  and 
Anu  on  Corp.,  §§  146,  585,  600;  1  Bedl  on  Railways,  206. 

It  is  insisted  by  counsel  for  defendants  in  error  that  the  author- 
ities cited  are  distinguishable  from  the  present  case,  in  that  they 
are  cases  where  the  subscription  itself  was  unconditional,  and  it 
was  sought  to  be  avoided  by  setting  up  a  collateral  agreement^ 
either  made  by  parol  or  by  some  other  disconnected  writing; 
whereas,  here,  the  conditionid  character  of  the  subscription  appears 
upon  the  face  of  the  subscription  itself — ^the  written  contract  of 
Sept  17,  1869  ;  that  a  party  has  a  right  to  make  any  condition  he 
pleases  to  a  subscription,  provided  the  condition  is  expressed  in  the 
contract ;  that  what  he  is  forbidden  to  do,  is  to  make  an  uncondi- 
tional subscription,  accompanied  by  a  secret  stipulation,  parol  or 
written.  There  would  be  more  force  in  this  position,  did  the 
transaction  rest  entirely  in  the  contract  of  Sept.  17, 1869.  Then, 
the  only  evidence  of  Gushman  ft  Hardin's  connection  with  the 
stock  would  show  that  they  were  onty  eondHianaUy  connected  with 
it,  and  it  might  plausibly  be  said  that  subsequent  snbaoriben  for 
stock  could  not  be  deceived  or  misled  thereby. .  But  there  is  more 
than  that  contract  There  were  certificates  of  stock  issued  in  tht 
usual  form,  and  it  so  appeared  upon  the  books  of  the  company. 

Here  were  the  evidences  of  the  right  in  the  stock.    Thej  weie 
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nnaooompanied  by  any  Bign  of  a  condition.  They  showed  the 
gtock  taken  to  be  real,  bona  Jide,  absolute  stock — Llic  same  as  all 
other  issues  of  shares  of  stocks.  It  is,  we  think,  upon  these  latter 
evidences,  the  certificates  of  stock,  and  the  books  of  the  company 
showing  their  issue,  that  others  would  be  entitled  to  rely,  and  rest 
upon,  as  showing  the  cliaructur  of  the  stock  taken  ;  and  that  they 
should  not  be  held  bound  to  go  back  and  take  notice  of  an  antece- 
dent individual  contract  existing  between  the  directors  of  the  com- 
pany and  the  takers  of  the  shares.  This  being  so,  there  would  be 
here  the  same  evil — ^the  liability  to  be  misled  and  deceived  by  these 
unconditional  certificates  of  stock,  and  their  so  appearing  on  the 
books  of  the  company — as  there  is  in  the  case  where  there  is  but  a 
mere  subscription,  and  the  unconditional  subscription  is  accompa- 
nied by  a  separate,  collateral  agreement  qualifying  it.  The  abso- 
lute character  of  the  certificates  of  stock  is  sought  to  be  qualified 
by  a  separate  individual  contract,  in  the  same  manner  that,  in  the 
other  case,  an  unconditional  sabscription  of  stock  is  attempted  to 
be  qualified  by  a  separate  collateral  agreement.  The  qualifying 
agreement  would  seem  to  be  of  as  secret  a  nature  in  the  one  case  as 
the  other. 

We  must  think  that  this  case  is  brought  within  the  principle  of 
the  authorities  referred  to,  so  as  to  render  them  applicable  and  of 
controlling  effect 

It  is  said  that  the  rabsoriber  to  the  stock  of  an  organised  com- 
pany is  bound  to  know  the  state  of  the  records  of  the  company ; 
and  that  every  person  who  subscribed  here  was  bound  to  know 
what  this  contract  of  September  17,  1869,  was.  The  record  book 
of  the  company  was  destroyed  in  the  fire,  in  Chicago,  of  October  8 
and  9,  1871.  There  is  conflicting  evidence  whether  the  contract 
was  spread  upon  the  records  of  the  company  or  not  But  assuming 
that  it  was,  it  would  be  most  unreasonable  to  hold  that  the  sub- 
scribers to  the  stock  of  this  insurance  company,  scattered  abroad  as 
they  were,  should  be  held  to  be  bound  by  any  presumed  notice  of 
what  was  being  done  by  the  directors  of  the  company,  in  the  city 
of  Chicago,  in  matters  affecting  their  interests  as  such  stockhold- 
ers. In  Stanhaptfs  case,  above  cited,  it  is  held  that  the  sharehold- 
ers m  a  company  are  not  bound  to  look  into  the  management,  and 
will  not  be  held  to  haye  notice  of  every  thing  which  has  been  done 
by  the  directors,  who  may  be  assumed,  by  the  stockholders,  to  hare 
done  their  duty. 
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It  is  supposed  by  counsel  for  defendants  in  error  that  it  was  nec- 
essary that  the  complainants  in  the  court  below  should  have  made 
proof  that  they  were  influenced,  in  subscribing  for  the  stock  of  this 
corporation,  by  this  pretended  subscription  of  Gushman  ft  Hardin, 
and  it  is  said  they  have  failed  in  doing  so. 

We  see  no  distinct  proof  of  this.  But  it  must  be  supposed  that 
they  and  other  subscribers  were  thus  influenced  by  the  amount  of 
the  subscriptions  which  had  been  made  to  the  stock  of  the  com- 
pany, a  part  whereof  was  this  large  amount  taken  by  Onshman  & 
Hardin. 

Holding,  as  we  do,  that  this  option  to  surrender  these  shares  of 
stock,  and  take  back  the  money  and  securities,  was  invalid,  and  to 
be  disregarded  as  a  fraud  against  the  other  stockholders,  the  trans- 
action of  the  directors  of  the  company  m  the  cancellation  of  the 
stock,  and  repayment  of  the  money  and  securities,  must  be  held 
here  as  of  no  effect. 

It  was  not  an  independent,  fair  dealing  in  respect  to  the  stock 
ior  a  valuable  consideration,  but  it  was  action  had  under  the  con- 
tract only,  and  but  the  allowance  and  carrying  out  of  the  exeroise 
of  the  option  of  the  contract,  and  equally  invalid  with  the  option 
itsell 

[The  court  then  decided  that  a  committee  appointed  by  the  di- 
rectors to  '^  collect  the  assets  "  and  wind  up  the  company,  had  no 
power  to  release  the  claim  against  defendants.] 
.  It  follows,  from  what  has  been  said,  that  this  $110,000  was  wrong- 
fully withdrawn  by  Gushman  &  Hardin  from  the  company,  and 
should  be  refunded  by  them;  that  the  cancellation  of  the  56,000 
shares  of  stock,  issued  to  Gushman  ft  Hardin,  should  be  disregarded, 
and  they  still  be  regarded  as  stockholders  in  respect  to  such  stock; 
and  in  any  assessment  upon  the  stock  of  the  company,  those  shares 
should  be  assessed  equally  with  all  the  other  stock.  The  decree,  so 
far  as  respects  Gushman  ft  Hardin,  will  be  reyersed,  and  the  cause 
remanded  for  further  prooeedings  in  oonformity  with  this  opinion* 

Decree  r evened, 
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It  of  dftiDAges  for  land  taken  for  a  nlhoad  doee  not  eover  dui- 
•gw  oecMloned  to  tho  owner  hj  the  diyereion  of  a  natorel  etreem  of  water* 
altbonglk  such  diTenloB  I0  neoeaeaiy  to  the  proper  oongtroction  of  the  ioad> 
bed 

AOTION  for  damages  for  the  diyendon  of  a  Btream. 
PlaintifF  alleged  that  he  was  the  owner  of  a  farm,  crossed  by  a 
iiataral  stream,  which  stream  he  had  for  years  used  to  water  his 
itock,  and  that  the  defendant  had  wrongfully  diyerted  said  stream 
from  its  natural  course  and  prevented  its  flowing  over  his  said  farm, 
wheroby  he  was  depriyed  of  the  use  thereof. 

The  defendant  alleged  that  they  had  purchased  and  paid  for  the 
right  of  way  over  said  farm  ;  that  said  nght  of  way  passed  twice 
over  said  stream  within  a  short  distance,  thereby  necessitating  two 
bridges  or  the  filling  of  the  channel  and  the  diyendon  complained 
of ;  that  bridges  moreased  the  danger  of  trayel,  and  that  due  regard 
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for  safety  required  them  to  divert  the  stream  as  they  had  a  right  to 
do  under  the  grant  of  the  right  of  way  to  them. 

At  the  trial  the  court  charged  as  follows,  after  having  refused 
contrary  instructions  asked  by  the  defendant : 

^^  If  the  said  North  Avery  creek  is  a  natural  stream  of  water 
crossing  the  defendant's  right  of  way  and  the  plaintiff's  premises, 
then  the  defendant  would  not  have  the  right  in  law  to  divert  the 
stream  and  change  the  channel  so  as  to  throw  it  off  the  plaintiff's 
premises,  and  if  they  have  done  so  they  would  be  liable  therefor." 

Verdict  for  the  plaintiff.    Defendant  appeals. 

SiHes  <t  Burtoi\  for  appellant. 

H.  B.  Hendershoit  and  Wm,  MeNeUy  for  appellee. 

Adams,  J.  As  it  is  not  claimed  by  the  appellant  that  greater 
rights  were  acquired  by  the  plaintiff's  deed  than  would  have  been 
acquired  by  proceedings  in  condemnation,  we  shall  assume,  for  the 
purposes  of  this  opinion,  that  they  were  the  same.  The  question, 
then,  which  we  are  called  upon  to  decide  is  this :  Are  the  damages 
resulting  to  the  land -owner  from  the  diversion  of  a  natural  stream 
of  water  where  such  diversion  is  required  by  good  railroading  and  a 
reasonably  priident  construction  of  the  road-bed,  to  be  regarded  as 
having  entered  into  and  been  covered  by  the  condemnation  and 
appraisal?  If  this  question  is  answered  in  the  aflirmative,  the 
defendant,  under  the  testimony  offered  and  excluded,  was  justified  in 
diverting  the  stream  in  question. 

In  Sdbin  v.  Vermoni  Central  Railway  Co.,  25  Vt.  363,  the  plain- 
tiff, who.  was  the  owner  of  land  through  which  the  defendant  had 
acquired  a  right  of  way,  claimed  to  recover  for  damages  sus- 
tained by  reason  of  rock  being  thrown  upon  his  land  by  blast- 
ing in  tiie  construction  of  the  road.  It  was  held  that  it  must 
be  presumed  that  the  commissioners,  in  appraising  the  right  of 
way,  estimated  and  allowed  for  such  incidental  damage,  and  that 
the  plaintiff  could  not  recover.  The  court  said :  **  It  seems  to  us 
very  obvious  that  the  right  of  the  defendant  to  blast  these  rock  in 
a  reasonable  and  prudent  manner  did  exist,  and  was  conferred  by 
the  decision  of  the  commissioners  in  appraising  the  plaintiff's  dam- 
ages. And  if  we  test  the  extent  of  that  adjudication  by  the  ordi- 
narv  test  of  the  extent  of  judgments  in  merging  claims,  namely, 
that  eveiy  claim  is  barred  which  is  presented  under  the  particular 
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qaestion  before  the  commissioners,  there  will  bo  little  ground  of 
question  remaining.  The  plaintiff  had  the  right  to  claim,  and  was, 
of  course.,  bound  to  present  his  claim  for  all  damages  he  was  likely 
to  sustain,  not  only  in  the  running  of  the  road,  by  fires  of  engines, 
and  the  like,  but  in  the  building  of  the  road  in  the  ordinary  mode 
where  blasting  is  universal,  and  this  not  in  respect  to  the  land 
taken  only,  but  of  the  remaining  land,  as  has  been  repeatedly  de- 
cided. And  if  this  claim  was  not  presented  when  it  might  have 
been,  it  wus  barred  upon  general  principles  universally  recognized 
that  no  one  shall  again  be  called  in  question  for  what  was,  or  what 
might  be,  and  should  have  been,  adjudicated." 

In  Proprietors  of  Locks  and  Canals  v.  The  Nasnua  and  Lowell 
Railroad  Co.,  10  Gush.  385,  Chief  Justice  Shaw  undertakes  to  state 
what  are  the  proper  subjects  for  the  assessment  of  damages  in  con- 
demning a  right  of  way,  and  among  them  he  enumerates  '^  the 
draining  of  wells,  and  the  diversion  of  water-courses,  so  far  as  they  < 

are  the  necessary  results  of  suitable  and  proper  works  to  accom-  * 

plish  the  enterprise,  and  secure  the  public  easement."    In  Aldrich  j 

T.   Cheshire  Railroad  Co,,  1  Foster  (N.  H.),  359,  the  declaration  i 

alleged  ''  that  upon  the  plaintiff's  farm  in  Westmoreland,  there  was  ^ 

a  permanent  spring  which  supplied  the  plaintiff's  house  and  bam 
with  water,  and  irrigated  his  land,  and  that  the  defendant  by  exca- 
vations diverted  the  water  from  its  accustomed  course  to  the  injury 
of  the  plaintiff."    The  evidence  showed  that  the  defendant  made  ^ 

an  excavation  through  the  plaintiff's  ground  about  fifteen  feet  deep,  ; 

and  that  upon  making  such  excavation  the  spring  disappeared.     It  I 

was  held  that  the  plaintiff  could  not  recover,  for  the  reason  that  it 
must  be  presumed  that  the  damages,  though  not  foreseen,  were  ' 

included  in  the  commissioner's  appraisal.  ! 

Do  the  foregoing  authorities  support  the  doctrine  contended  for  * 

by  the  appellant  in  this  case  ?    If  they  do,  and  if  such  is  the  law,  { 

we  see  no  way  to  avoid  the  conclusion  that  it  is  the  duty  of  com-  * 

missioners,  appointed  to  assess  the  damages  for  a  right  of  way,  to  ] 

include  in  the  appraisal  all  damages  which  the  land-owner  might  , 

sustain,  by  the  diversion  of  a  stream  crossing  the  railroad  track,  : 

whether  such  diversion  would  result  in  depriving  a  farm  of  stock 
water,  or  in  the  destruction  of  a  mill  and  mill  privilege.  The  only 
way  to  protect  the  laud-owner  against  what  the  company  might  do, 
would  be  to  assume  that  the  company  would  prefer  to  pay  the 
damage,  however  great  it  might  be,  and  have  the  privilege  of  cut- 
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ting  a  new  channel  and  filling  across  the  stream,  rather  than  to 
bridge.  It  may  be  said  that  the  commissioners  should  assess  dam- 
ages for  diverting  the  stream,  whenever,  in  their  opinion,  it  will 
become  necessary  for  the  company  to  divert  it,  and  not  otherwise. 
But  this  rule  would  be  impracticable  for  two  reasons :  1.  The 
question  of  diverting  a  stream  and  filling  to  save  the  cost  of  bridg- 
ing is  a  question  of  civil  engineering.  2.  There  is  no  necessity  in 
any  case  of  diverting  a  stream  to  save  bridging,  except  in  view  of 
greater  economy  and  safety.  As  to  economy,  that  would  depend 
largely  upon  the  damages  which  the  company  should  be  adjudged 
to  pay  for  the  privilege  of  diverting  it.  In  this  case  the  company 
paid  one  dollar  for  whatever  rights  were  acquired.  Had  there 
been  an  assessment  of  damages  with  a  view  to  the  stream's  being 
diverted,  the  damages  for  the  diversion  might  have  been  adjudged 
to  be  such  that  the  company  would  have  deemed  it  far  from  eco- 
nomical to  pay  them  and  take  the  privilege.  It  is  not  certain, 
then,  whether  a  railroad  company  wants  to  take,  and  pay  for,  the 
privilege  of  diverting  a  stream  or  not.  Here  then  is  the  difficulty 
in  the  rule  which  appellant  contends  for.  In  Sabin  v.  Vermoni 
Central  Railway  Co.^  it  is  said  that  the  assessment  of  the  commis- 
sioners is  like  an  adjudication  of  court  in  this,  that  the  land-owner 
is  conclusively  presumed  to  have  presented  every  claim  he  had  for 
damages,  as  a  plaintiff  in  a  suit  in  court  is  conclusively  presumed 
to  have  presented  every  claim  which  he  could  present  under  his 
petition.  This  is  undoubtedly  correct,  and  the  analogy  will  help 
us.  The  company  applies  for  a  right  of  way.  It  wants  a  certain 
number  of  feet  of  ground.  It  wants  the  privilege  of  excavating 
whenever  it  may  be  necessary  and  at  the  risk  of  draining  any 
springs  in  the  immediate  vicinity,  if  that  should  be  the  result 

It  wants  the  privilege  of  blasting  through  rock  wherever  it  may 
be  necessary,  and  at  the  risk  of  throwing  pieces  upon  the  adjacent 
land,  and  it  offers  to  pay  for  these  privileges  whatever  the  oommis- 
sioners  shall  adjudge  to  be  right  All  these  things  are  implied  in 
the  company's  application  for  a  right  of  way,  and  hence  it  will  be 
presumed  that  they  were  considered  by  the  commissioners.  But 
when  the  company  comes  with  its  application  for  a  right  of  way 
across  land  which  is  crossed  by  a  stream  of  water,  does  the  com- 
pany by  necessary  implication  say  that  it  wants  to  take  and  pay 
for  the  privilege  of  diverting  it,  when  such  diversion  would  destroy 
a  mill  privilege,  or  even  the  land-owner's  stock  water  ?    We  think 
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not  If  there  is  nd  necessary  implication  in  the  application  that 
the  company  asks,  and  offers  to  pay  for  such  a  privilege,  then  the 
appellant's  theory  is  not  maintained,  that  proceedings  in  condem- 
nation or  deed  of  right  of  way  necessarily  grant  such  privilege. 

Ab  to  the  question  of  safety  to  life  and  property,  it  may  be  con* 
ceded  that,  as  a  general  rule,  safety  is  promoted  by  the.  reduction 
of  the  number  of  bridges.  But  such  reasonable  degree  of  safety 
as  the  public  requires  is  secured  upon  railroads  with  bridges  as  well 
HS  without 

There  is  nothing,  then,  either  in  the  matter  of  economy  or  safety 
that  enables  us  to  say  that  railroad  companies  by  implication  apply 
for  the  right  to  take  and  pay  for  the  privilege  of  diverting  what- 
ever stream  of  water  they  cross,  if  they  may  save  a  bridge  by  so 
doing.  There  might  be  a  case  where  the  diversion  of  a  stream  to 
some  extent  would  be  absolutely  necessary.  In  such  case,  if  there 
should  be  one,  the  company  would  have  no  alternative  but  to  take 
the  right  and  pay  for  it  Their  application  would  by  implication 
cover  such  right. 

We  must  presume  that  Ohief  Justice  Shaw  had  in  mind  such  a 

case,  in  what  we  have  quoted  from  his  opinion  in  Proprietors  of 

Locks  and  Canals  v.  Nashua  d  LoweU  Railroad  Co.    At  all  events 

the  case  before  him  was  not  a  case  of  the  diversion  of  a  stream, 

nor  did  it  strictly  call  for  ah  enumeration  of  the  injuries  that 

would  by  implication  be  covered  by  the  commissioner's  assessment 

of  damages.    Our  attention  has  been  called  to  no  case  which  seems 

to  us  to  conflict  necessarily  with  the  views  which  we  have  above 

expressed. 

Affirmed. 

MoPhbbsok  v.  Fobtbb. 

(48  Iowa,  48.) 

OonsHMkmal  law — munieipal  bands — asstissits, 

Mnniflipal  bonds  loaned  to  an  amonnt  bejond  that  limited  bj  the  Constitntloii 
and  the  stalntes,  bnt  otherwise  lawfnl,  were  transferred  to  dona  Jld0  holders 
for  valne.  HM,  (1)  that  the  bonds  iflsned  in  exceee  of  the  linut  were  void ; 
(B)  that  the  bonds  were  valid  to  the  amount  and  (they  all  being  issued  as  a 
part  of  one  transaction)  a  recovery  maj  be  had  on  an j  bond  for  such  propor- 
tion of  its  fikoe  as  the  maximum  Issue  authorised  by  the  CSonstitution  bears 
to  the  whole  issue,  and  (8)  that  a  tax  levied  to  pay  the  bonds  was  valid  only 
for  the  amount  authorised. 
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BILL  in  chancery  by  residents  and  taxpayers  in  the  Independent 
School  District  of  Steamboat  Bock,  Hardin  connty,  for 
themselves  and  others,  to  restrain  the  county  treasoier  from  col- 
lecting a  tax  of  four  per  centum  levied  to  pay  the  principal  and 
interest  of  bonds  issued  by  the  corporate  authorities  of  said  dis- 
trict, and  to  have  said  bonds  and  the  coupons  thereto  declared  to 
be  void. 

The  petition  showed  that  in  1869  the  officers  of  said  school  dia- 
trict  entered  into  a  contract  with  the  defendants  for  the  building 
by  them  of  a  school-house^  for  which  they  were  to  receive  the  bonds 
of  the  district  to  the  amount  of  $15^000  with  interest ;  that  the 
school-house  was  built  and  the  bonds  issued;  that  at  the  time  the 
taxable  property  of  the  district,  as  shown  by  the  last  assessment, 
was  $49,650,  and  an  indebtedness  of  1450  existed  upon  the  school 
corporation;  that  under  the  Constitution  and  laws  of  the  State,  its 
indebtedness  was  limited  to  five  per  centum  upon  the  taxable  prop- 
erty, as  shown  by  the  last  assessment,  which  would  amount  to 
$2,482.50,  and  deducting  therefrom  the  existing  debt  above  named, 
the  limit  to  which  the  district  could  extend  its  indebtedness  was 
$2,057.50;  that  in  1871  the  directors  of  the  school  district  levied  a 
tax  of  four  per  centum  upon  the  taxable  property  of  the  district, 
for  the  purpose  of  paying  the  principal  and  interest  of  the  bonds, 
while  at  the  time  the  greatest  amount  of  taxes  that  could  be  levied 
under  the  law  was  one  and  one-half  per  cent.  The  tax  so  levied 
had  been  placed  upon  the  county  tax  books,  and  the  treasurer  was 
seeking  to  enforce  the  collection  and  for  that  purpose  was  about 
to  advertise  the  real  estate  of  the  tax  payers  for  sale.  It  was 
further  shown  that  a  tax  of  one  per  cent  for  the  year  1873  had 
been  levied  by  the  school  board  to  pay  the  interest  on  the  bonds. 
Foster  Brothers,  the  officers  constituting  the  board  of  directors  of 
the  Independent  School  District  of  Steamboat  Bock,  the  treasurer 
of  Hardin  county,  and  certain  others  alleged  to  be  holders  of  the 
bonds,  were  made  defendants  to  the  action. 

The  answer  of  the  defendants,  after  admitting  or  denying  certain 
allegations  of  the  petition,  which  need  not  be  here  mentioned,  pro- 
ceeded to  allege  certain  facts,  as  the  extent  of  the  territory  covered 
by  the  school  district,  the  value  of  the  taxable  property  therein,  the 
number  of  inhabitants  and  of  the  children  withm  the  age  for  at- 
tending school,  the  necessity  existing  for  a  school-house  and  other 
matters  of  that  kind. 
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It  alleges,  farther,  that  an  election  by  the  yoters  of  the  district 
was  had,  and  the  proposition  for  the  issue  of  the  bonds  to  be  used 
in  the  erection  of  the  school-house  was  adopted.  It  is  also  averred 
that  the  people  and  tax  payers  of  the  district  favored  the  erection 
of  the  school-house,  and  had  full  notice  thereof,  and  when  completed 
it  was  received  and  accepted  by  the  district,  and  has  since  been 
used  for  the  purposes  of  a  school;  that  it  is  well  built  and  worth 
the  cost  of  its  construction,  and  that  a  large  amount  of  the  tax' 
levied  for  the  payment  of  the  bonds  and  interest  has  been  collected 
and  misappropriated  by  the  school  district.  The  answer  showed 
that  the  bonds  were  all  held  by  John  Mosher,  who  was  made  a  de- 
fendant, and  the  School  Furniture  Company  of  Sterling,  Illinois. 
The  answer  was  made  a  cross-bill,  and  in  addition  to  general  equi- 
table relief,  it  prayed  that  an  account  be  had  of  the  amount  due 
upon  the  bonds,  and  judgment  be  rendered  therefor  against  the 
district,  and  that  the' officers  of  the  district  be  required  to  pay  the 
amount  settled  by  such  judgment,  etc.,  etc. 

The  cause  was  sent  to  a  referee,  and,  upon  the  coming  in  of  his 
report,  a  decree  was  rendered,  which,  so  far  as  it  provides  relief,  is 
in  these  words:  '*  And  it  is  further  ordered  that  all  taxes  collected 
or  levied  for  or  on  account  of  the  said  bonds  so  issued  as  aforesaid, 
as  to  pay  the  coupons  of  said  bonds,  must  be  preserved  intact  until 
disposed  of  by  order  of  competent  authority,  in  a  suit  where  all 
necessary  parties  are  before  the  court,  provided  that  this  decree  in 
no  way  includes  the  three  per  cent  tax  illegally  vot6d,  and  levied 
by  the  board  of  the  independent  district,  May  12,  1871,  which  is 
void  and  subject  to  be  refunded  whenever  so  ordered  by  the  proper 
officer; "  ♦  ♦  «  and  the  court  finds  that  many  of  the  bonds,  at 
least,  were  issued  without  authority  of  law,  and  the  officers  of  the 
independent  district  are  hereby  enjoined  from  paying  any  of  said 
bonds,  or  any  of  the  interest  coupons  of  said  bonds,  until  an  ad- 
justment is  made  of  the  rights  of  all  the  parties,  in  conformity 
with  the  legal  and  equitable  rights  of  all,  or  until  all  parties  shall 
be  brought  into  court,  and  their  rights  adjusted  and  determined." 

The  abstract  does  not  show  that  either  party  appealed.  It  is  ad- 
mitted in  the  arguments  of  counsel,  on  both  sides  of  the  case,  that 
plaintiffs  appeal.  Defendant's  counsel  in  their  argument  insist 
that  defendants  appeal,  but  this  is  denied  by  plaintiff's  counsel. 


R  W.  JBasiman,  for  plaintiffs.     The  bonds  in  suit  constituting  a 
VoL.XXn.  — 28 
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contract,  if  any  part  of  them  are  illegal,  they  are  all  illegal    2  Pars, 
on  Cont  517-519.    The  school-house  being  boilt  on  the  land  of  the 
district,  it  was  bound  to  reoeive  it  as  it  was,  and  was  not  compromised 
by  so  doing.    Hodges  v.  Buffalo,  2  Denio,  110;  SmUh  v.  BrisM,  33 
Iowa,  24.    A  inunicipal  corporation  is  an  auxiliary  of  the  goyem* 
ment;  or,  more  properly,  a  part  of  the  goTeniment  itseUL    2  Kent^ 
274;  Clapp  y.  County  of  Cedar,  5  Iowa»  15.     It  is  not  subject  to  « 
'snit,  unless  authorized  by  statute.    BiddU  y.  Props.,  etc.,  7  Maaa. 
69;  Mower  y.  Leicester,  9  id.  250.    It  deriyes  all  its  powers  frooa 
the  law,  and  can  do  only  what  the  law  authorizes  it,  m  terms  or  hj 
implication.    Stokes  y.  Scott  Co.,  10  Iowa,  172;  Carter  y.  Dubuqus, 
35  id.  416.    The  officers  of  a  municipal  corporation  can  bind  the 
corporation  only  to  the  extent  of  the  authority  conferred  by  statute^ 
Taylor  y.  Diet.  Tp.  of  Wayne,  25  Iowa,  447;  Bdckard  y.  Warren  Oa., 
31  id.  381;   Oooley's  Const  Lim.  215.    The  holder  of  the  bonds 
cannot  reooyer  from  the  district.    Manning  y.  Dist.   7j>.  of  Van 
Buren,  28  Iowa,  336;  Brady  y.  Mayor  of  JV.  F.,  20  N.  Y.  317; 
Clark  y.  Polk  Co.,  19  Iowa,  248;  Zottman  V.  San  Francisco,  20  CaL 
96.     If  the  board  had  not  the  power  to  make  the  contract^  they  had 
not  the  power  by  any  subsequent  act  to  make  it  binding  upon  the 
district.    Their  acts  must  be  done  in  the  manner  proyided  by  law. 
Swift  y.  Williamsburg,  24  Barb.  427 ;  Leavenworth  y.  Rankin,  % 
Kan.  357.    Those  who  deal  with  the  officers  of  a  municipal  corpora* 
tion  are  bound  at  their  peril  to  know  the  powers  of  the  officers. 
Story  on  Agency,  §§307,  319 ;  Mech.  Bank  y.  N.  r.diN.H.R.R^ 
3  Kern.  599  ;  Andover  y.  Orafton,  7  N.  H.  202 ;  Needer  y.  Lima, 
10  Wis.  280 ;  Dively  y.  Cedar  FaUs,  21  Iowa,  565.    No  action  will 
lie  against  the  district  on  account  of   these  bonda.    Brady  y. 
Mayor,  etc,  20  N.  Y.  317 ;  Manning  y.  Diet.  Tp.  of  VanBuren,  28 
Iowa,  332.    The  making  of  the  contract  and  issuing  the  bonds  was 
not  the  act  of  the  district  but  of  indiyidual  persons,  for  which  they 
may  be  made  personally  liable.    Story  on  Agency,  §§  133,  307, 
319,  320  ;  Oooley's  Const  Lim.  211. 

Porter  d  Moir,  for  defendants,  tf  a  yoid  oontraot  be  partially 
executed  and  completion  be  refused,  the  obligee  may  haye  hk  action 
upon  an  implied  promise  to  pay  for  the  thing  transferred.  I%omas 
y.  Dickinson,  14  Barb.  90.  The  courts  of  New  York  haye  applied 
this  doctrine  to  illegal  or  yoid  contracts.  Like  y.  I%ompson,  9 
Barb.  815.    A  party  will  not  be  allowed  to  rescind  a  oontnot  where 
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he  has  leceived  a  partial  benefit  therefrom.  HutU  y.  Singer^  1  Daly, 
209  ;  Sinclair  v.  Talmadge,  36  Barb.  602.  If  the  vendor  has  exe- 
cuted the  contract,  to  effect  a  rescission  the  Tendee  must  return  the 
property  or  offer  to  do  so,  and  no  fraud  on  the  vendor's  part  will  be 
a  complete  bar  to  an  action  for  the  price.  Kneedler  v.  Sternberg,  10 
How.  67 ;  /Sevens  v.  Htfde,  32  Barb.  171 ;  Johnson  v.  Barney  A 
Co.,  1  Iowa,  531.  Where  a  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  securities,  the  bona  fide  holder  has 
the  right  to  presume  they  were  issued  under  circumstances  which 
give  the  requisite  authority.  Lexington  v.  Butler,  14  WalL  282 ; 
Lynde  v.  Winnebago  Oo^  16  id.  6 ;  National  Bank  of  Washington 
T.  Texas,  20  id.  72.  The  purchaser  of  municipal  bonds  is  not 
obliged  to  look  beyond  the  records,  and  if  it  appears  that  they  ase 
issued  under  authority  of  law,  he  is  justified  in  purchasing.  Olapp 
T.  County  of  Cedar,  5  Iowa,  15.  That  these  bonds  are  valid  and 
binding  upon  the  district,  see  Stoney  v.  The  A,  L.  Insurance  Co.,  11 
Paige's  Ch.  635 ;  North  River  Bank  v.  Agmar,  3  Hill,  262 ;  Bissett  v. 
jr.  S.  AN.  LB.B.,  22  N.T.  252;  Gelpckey. Dubuque, l^sSL  203; 
WhUe  V.  R.B.  Cb.,  21  How.  575 ;  Oraig  v.  Vichsburg,  31  Miss.  216. 
A  corporation  cannot  stand  by  and  by  its  silence  permit  others  to 
assume  onerous  obligations  and  then  afterward  defeat  the  claims 
its  own  conduct  has  superinduced.  Zabriskie  v.  0.  C.  A  C.  R.  R., 
23  How.  381 ;  Oriswold  v.  Haven,  25  N.  Y.  595.  Bonds  issued  by 
a  municipal  corporation  on  time,  negotiable  in  form,  under  legis- 
lative authority,  are  negotiable  and  subject  to  no  equities  when  the 
power  to  issue  exists,  in  the  hands  of  bona  fide  holders.  IHIL  on 
Mun.  Corp.,  §  405. 

BscK,  J.  [After  noticing  some  unimportant  points.]  lY.  Code, 
§  1821  (Acts  Twelfth  General  Assembly,  chap.  9,  §  1),  is  in 
these  words:  '^Independent  school  districts  shall  have  the  power 
and  authority  to  borrow  money  for  the  purpose  of  erecting  and 
completing  school-houses,  by  issuing  negotiable  bonds  of  the  inde-  . 
pendent  district,  to  run  any  period  not  exceeding  ten  years,  draw- 
ing a  rate  of  interest  not  exceeding  ten  per  cent  per  annum,  which 
interest  may  be  paid  semi-annually;  which  said  indebtedness  shall 
be  binding  and  obligatory  on  the  mdependent  district  for  the  use 
of  which  said  loan  shall  be  made;  but  no  district  shall  permit  a 
greater  outstanding  indebtedness  than  an  amount  equal  to  five  per 
cent  of  the  last  assessed  value  of  the  property  of  the  district 
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The  Confltitution  of  this  State  contains  the  following  inhibitory 
provision:  '*  No  county,  or  other  political  or  municipal  corporation, 
shall  be  allowed  to  become  indebted  in  any  manner  or  for  any  purpose 
to  an  amount  in  the  aggregate  exceeding  fiye  per  cent  on  the  value  of 
the  taxable  property  within  such  county  or  corporation,  to  be  ascer- 
tained by  the  last  State  and  county  tax  list,  preyious  to  the  incur- 
ring of  such  indebtedness."    Art.  XI,  §  3. 

It  is  dearly  established  by  the  evidence  in  this  case  that  the  taxable 
property  of  the  district,  as  shown  by  the  tax  list  contemplated  in 
the  foregoing  provisions,  amounted  to  $49,650.  Five  per  cent  upon 
this  sum  is  $2,482.50.  The  debt  existing  at  the  time  against  the 
district  was  $425.  The  limit  of  the  indebtedness  which,  under  the 
Constitution  and  the  statute,  could  be  contracted  by  the  district  was 
$2,057.50.  We  must  now  inquire  into  tlic  effect  of  this  violation 
of  law,  constitutional  and  statutory,  upon  the  validity  of  the  bonds. 

The  evidence  shows  that  the  bonds  have  passed  out  of  the  hands 
of  Foster  Brothers,  and  are  now  held  by  those  who  were  strangers 
to  the  contract  between  them  and  the  district  It  is  not  shown 
that  the  holders  of  the  instruments  had  express  notice  of  the  ille- 
gality of  their  inception,  or  of  any  infirmity  charged  against  them, 
nor  are  there  any  facts  shown  which  should  have  put  the  holders 
upon  inquiry  that  would  have  led  to  the  discovery  of  the  infirmities 
of  the  paper.  Those  who  now  own  the  bonds  must  be  regarded  as 
innocent  holders,  if  holders  of  this  paper  under  any  circumstances 
can  be  called  innocent. 

The  question  presented  for  our  consideration  is  this:  ''Is  the 
independent  school  district,  a  corporation  existing  under  the  laws 
of  this  State,  liable  to  a  bona  fide  holder  of  its  bonds,  issued  for  a 
sum  exceeding  the  amount  of  the  indebtedness  which  is  restricted 
by  the  Constitution  and  statutes  of  the  State." 

The  statement  of  the  question  suggests  that  there  are  two  sub- 
jects of  inquiry  to  be  pursued: 

1.  What  is  the  effect  of  the  inhibitory  constitutional  and  statu- 
tory provisions  upon  the  indebtedness  which  exceeds  the  prescribed 
limits? 

2.  Do  these* restrictions  invalidate  that  part  of  the  indebtedness 
which  is  within  the  limits,  in  case  the  whole  debt  is  created  by  the 
same  act  and  for  the  same  purpose? 

V.  It  has  not  been  and  cannot  be  claimed  that  the  part  of  the 
indebtedness  in  excess  of  the  constitutional  limit  is  made  valid 
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because  a  part  of  it  is  not  beyond  that  restriction.  If  the  indebt- 
edness woald  be  invalid  in  case  no  part  of  it  is  witliin  the  limit,  it 
appeal's  plain  that  if  a  part  of  it  be  within,  the  part  without  is  not 
cured  of  illegality.     This  thought  demands  no  further  expansion. 

YL  We  will  now  proceed  to  the  consideration  of  the  question  in- 
volving the  validity  of  the  indebtedness  which  is  beyond  the  sum 
the  corporation  may,  under  the  Constitution  and  statute,  lawfully 
bind  itself  to  pay. 

I  am  unable  to  discuss  the  question  in  language  and  manner  more 
satisfactory  to  myself  than  by  repeating  what  I  have  heretofore  said 
upon  the  subject.  In  1871  the  precise  question  was  before  this 
court  in  a  case  then  pending  here.  The  duty  of  preparing  an 
opinion,  expressing  the  views  of  a  majority  of  the  court  upon  the 
question,  was  assigned  to  me,  which  I  then  discharged  to  the  satis- 
faction of  my  brothers  who  agreed  with  me.  The  cause  was  settled 
or  dismissed  before  decision,  and  the  opinion  I  wrote  was  not  filed. 
It  was  presented  to  the  profession  through  one  of  the  law  journals 
of  the  day.*  I  now,  availing  myself  of  the  labor  and  research  I  then 
bestowed  upon  the  subject,  reproduce  it  here.  It  is  not  improper 
further  to  add,  that  the  recurrence  of  the  question  in  this  case  has 
imposed  upon  me  the  duty  of  re-examining  it,  which  I  have  tried 
faithfully  to  discharge ;  and  the  criticisms,  favorable  and  unfavor- 
able, which  have  been  made  upon  my  former  discussion  of  the 
question,  have  stimulated  my  later  examinations  into  the  correctness 
of  the  conclusions  I  had  before  reached. 

The  opinion  I  am  about  to  introduce,  after  a  statement  of  the 
question  under  consideration,  refers  to  that  provision  of  the  Con- 
stitution of  the  State  above  quoted,  limiting  municipal  and  cor- 
porate indebtedness,  and  then  proceeds  in  the  following  language, 
using  the  term  *'  city  "  to  describe  the  corporation  whose  acts  were 
the  subject  of  consideration  : 

This  limitation,  we  argue,  is  a  direct  and  positive  prohibition, 
and  unquestionably,  we  think,  deprives  the  city  of  all  power  to 
issue  obligations  in  violation  thereof.  A  moment's  consideration 
wiU  make  this  position  plain. 

YIl.  The  city,  as  all  other  municipal  corporations,  can  exercise 
no  power  not  conferred  by  law ;  upon  the  law,  from  which  its 
existence  is  deriyed,  it  depends  for  all  authority.  It  is  a  creative 
and  positive  enactment,  and  all  the  city's  powers  flow  therefrom. 
Of  course  we  will  not  be  understood  as  intimating  that  the  means 
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and  manner  of  the  exercise  of  power  must  be  prescribed  by  express 
enactment,  but  that  the  power  itself  depends  thereon.  Clark  v. 
City  of  De8  JUaines,  19  Iowa,  199 ;  Beichard  v.  Warren  County,  31 
id.  381 ;  Clark,  Dodge  d  Co.  v*  The  City  of  Davenport,  J4  id.  494 ; 
Booth  V.  Town  of  Woodbury,  32  Conn.  118 ;  Webster  v.  Ttwn  of 
Harvingtoh,  id.  131 ;  Alley  y.  Inhabitants  of  Edgecomh,  53  Me. 
446 ;  Leavenworth  ▼.  Norton,  1  Kan.  432 ;  Kyle  y.  Malin,  8  Ind. 
34  ;  Ex  parte  Burnett,  30  Ala.  (N.  S. )  461 ;  Hooper  y.  Emery,  14 
Me.  375. 

YIII.  An  act  of  a  municipal  corporation,  done  in  an  attempt  to 
exercise  power  not  possessed  by  it,  is  yoid.  This  is  a  corollary  of 
the  doctrine  just  announced.  If  it  were  not  so,  power  could  be 
exercised  which  is  not  possessed,  and  the  corporation  would  possess 
authority  independent  of  the  legislature — a  proposition  contrary 
to  the  doctrine  aboye  stated,  which  is  well  supported  by  principle 
and  the  cases. 

IX.  There  is  no  distinction  in  reason  between  the  cases  of  entire 
absence  of  enactment  conferring  power,  and  a  prohibition  of  its 
exercise  beyond  a  certain  limit  They  are  in  fact  one  and  the  same 
case.  In  the  first  instance  power  is  not  granted,  and  is  not,  there- 
fore, possessed;  in  the  other  it  is  expressly  withheld,  and  its 
exercise  prohibited,  and  is,  therefore,  not  conferred.  There  is  in 
each  case  a  total  absence  of  authority.  The  same  is  true  where 
|K)wer  is  granted  upon  conditions.  They  must  be  complied  with 
before  the  power  passes  to  the  corporation.  It  is  equally  plain  that 
if  power  be  conferred  to  be  exercised  to  a  certain  extent  and  no 
farther,  when  the  limit  is  reached,  the  power  ceases.  These  prin- 
ciples are  eyident,  and  do  not  require  the  support  of  authority.  No 
other  rules  would  keep  corporations  in  subordination  to  the  State, 
or  be  in  harmony  with  the  fundamental  doctrine  aboye  announced, 
namely :  all  power  of  corporations  is  deriyed  from  positiye  enact- 
ment 

In  the  case  before  us,  the  city  is  authorized  to  create  an  indebt- 
edness to  a  certain  extent,  and  is  expressly  prohibited  from  exceed- 
ing such  limit  Its  officers  may  issue  its  bonds  upon  the  condition 
that  the  whole  indebtedness,  including  that  to  be  created  by  the 
obhgations  in  question,  shall  not  exceed  fiye  per  cent  upon  the 
taxable  proper^  within  the  city.  This  is  an  express  limitation 
upon,  and  a  condition  annexed  to  the  exercise  of  power.  The  case 
is  within  the  rules  aboye  stated. 
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These  doctrines  are  well  sustained  by  authority,  and  are  not  now 
for  the  first  itime  recognized  and  applied  by  courts.  The  case  of 
Reichard  v.  Warren  County y  supra,  is  not  unlike  in  principle  the 
one  before  us.  In  that  case  the  limit,  as  provided  by  statute,  upon 
the  power  of  the  county  to  expend  money  in  building  a  court-house, 
was  a  vote  of  the  people.  A  contract  was  made  for  the  expendi- 
ture of  a  larger  sum  than  was  voted,  under  which  the  plaintiff 
claimed  recovery.  It  was  held  that  the  contract  had  no  binding 
force,  for  the  reason  that  it  exceeded  the  limitation  imposed  by  the 
vote  of  the  people  upon  the  power  of  the  county.  There  are  nu- 
merous cases  in  the  reports  where  acts  of  counties  and  municipal 
and  other  corporations  have  been  held  void,  because  they  exceeded 
the  power  conferred  upon  those  bodies.  We  are  not  aware  that  a 
contrary  doctrine  has  been  anywhere  recognized.  It  is  admitted  by 
every  one  that,  ^^  If  the  bonds  were  issued  without  any  authority 
to  issue  bonds,  they  would  be  clearly  void."  But  some  insist,  '*  U. 
the  power  to  issue  exists,  and  is  irregularly  exercised,  or  is  exer- 
cised in  disregard  of  conditions  and  limitations,  the  bona  fide  holder 
is  protected*"  We  have  established  above  that  a  condition  or  lim- 
itation upon  a  power  whereby  it  ceases  at  a  certain  point,  as  effect- 
ually defeats  its  exercise  beyond  the  limit,  as  though  no  power  had 
been  granted  at  all.  The  statement  of  the  rule,  as  admitted,  is 
utterly  inconsistent  with  the  exception  insisted  upon.  When  the 
limitation  is  passed,  there  is  the  same  absence  of  power  as  though 
none  had  ever  been  conferred  ;  otherwise  the  condition  in  limita- 
tion would  be  without  effect. 

X.  It  is  insisted  that  if  the  bonds  are  issued  and  negotiated  with- 
out objection  by  any  one,  they  are,  in  the  hands  ot  bona  fide  hold- 
ers, without  notice  of  their  infirmities,  binding  upon  the  city.  This 
position  is  based  upon  the  argument  just  noticed  and  the  supposed 
injustice  of  a  contrary  doctrine.  It  is  argued  that  if,  by  the  silence 
of  the  inhabitants  of  the  city,  the  bonds  are  permitted  to  be  issued 
and  put  upon  the  market,  it  will  operate  to  the  injury  of  the  inno- 
cent purchasers,  and  the  inhabitants  ought  to  be  concluded ;  and 
in  this  view  it  is  insisted,  while  admitting  that,  if  the  bonds  were 
issued  without  authority,  they  are  void,  that  the  city  is  bound  by 
them  as  the  limitations  and  conditions  which  circumscribed  their 
power  have  only  been  overstepped.  Several  cases  are  sometimes 
cited  to  support  this  position.  Some  of  them,  in  our  opinion,  fail 
to  do  so.     It  appears  in  those  oases  that  the  power  was  oonferred 
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XIII.  An  argument  in  support  of  the  position,  that  such  bonds 
are  valid  in  the  hands  of  bona  fide  holders,  is  based  upon  the  doc- 
trines governing  principals  and  agents,  which,  it  is  insisted,  are 
applicable  to  the  case  we  are  discussing.  The  municipal  authori- 
ties, it  is  claimed,  are  the  agents,  the  city  is  the  principal,  and  its 
charter  or  the  law  in  question,  the  power  of  attorney.  It  is  said 
that  the  law  gives  the  city  authorities  power  to  create  an  indebted- 
ness to  a  certain  extent.  They  may  create  a  debl  but  are  limited 
in  the  exercise  of  the  power  as  to  its  extent.  Now,  applying  the 
rules  fixing  the  liability  of  a  principal,  it  is  claimed  that^  as  the 
city  authorities  have  the  power  to  create  a  debt,  the  city  will  be 
liable  upon  the  indebtedness,  when  held  by  innocent  parties,  even 
though  the  limit  upon  the  exercise  of  the  power  be  passed  in  its 
creation.  The  fallacy  of  this  argument  is  at  its  very  foundation. 
The  restriction  in  the  law  in  question  is  not  upon  the  power  of  the 
city  officers,  the  agents  as  they  are  considered  ;  it  is  upon  the  city 
itself,  which  in  the  argument  is  made  to  represent  the  principal. 
By  the  Constitution  the  city  is  forbidden  to  contract  the  indebted- 
ness. Power  is  not  only  withheld  but  a  prohibition  is  placed  upon 
its  exercise.  Applying  the  theory  of  principal  and  agent  as  sug* 
gested,  we  have  the  case  of  an  act  done  by  an  agent,  which  the 
principal  has  no  power  to  do,  regarded  as  vaJid,  because  it  was  done 
by  an  agent,  a  result  that  cannot  be  admitted. 

It  is  readily  seen  that  the  rules  relating  to  principals  and  agents 
have  no  application  to  the  question  we  are  considering,  and  do  not 
even  serve  to  illustrate  the  principles  involved.  The  city  author- 
ities execute  the  power  granted  to  the  city,  not  as  agents,  but  in 
the  discharge  of  the  functions  of  the  municipal  government.  The 
municipal  power  is  exercised  through  the  city  officers.  They  are 
instruments  for  the  exercise  of  the  power  conferred  by  the  city 
charter.  They  constitute  the  government  of  the  city.  They  derive 
their  authority  from  the  charter,  not  from  an  ideal  being  called  the 
city.     The  constitutional  prohibition  acts  directly  upon  them* 

In  weighing  this  argument  the  nature  and  effect  of  the  oonstita- 
tional  inhibition  upon  the  city  to  issue  the  bonds  must  not  be  over- 
looked. It  is  a  prohibition  upon  the  exercise  of  the  power,  by 
forbidding  the  legislature  to  confer  authority  upon  municipalitiea 
to  create  indebtedness  beyond  a  certain  limit  The  creation  of  saeh 
an  indebtedness  is  not  only  unauthorized  but  illegal  and  contrary  to 
the  settled  policy  of  the  State,  as  declared  in  the  Oonstitution.  Will 
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the  assent  of  the  people  of  the  city,  in  their  corporate  *  capacity, 
make  the  bonds  valid  ?  Certainly  not  That  assent  was  given  by 
the  act  of  the  municipal  gOYemment  in  issuing  the  bonds.  It 
must  be  admitted  that  the  mere  issuing  of  the  bonds  does  not  make 
them  valid*  TSo'w  suppose  every  tax  payer,  or  every  resident  of  the 
oity,  had  in  the  most  formal  and  solemn  manner  declared  his  assent 
to  the  issuing  of  the  bonds,  or  after  they  were  issued,  to  their 
validity,  would  such  action  authorize  any  court  to  declare  the 
bonds  valid  ?  If  so,  we  must  admit  that  the  people  of  the  city  may, 
by  their  voice,  annul  the  Coustitufcion  of  the  State,  or  the  limita- 
tions of  the  charter.  But  this  will  not  be  pretended  for  this  obvious 
reason  :  the  Constitution  prescribes  rules  of  law  in  regard  to  the 
government  and  policy  of  the  State  that  are  supreme.  Whatever  is 
in  conflict  therewith,  the  courts  must  regard  as  illegal  and  not  of 
binding  force,  even  though  the  people  of  the  localities  particularly 
affected  thereby  should,  in  a  formal  manner,  assent  thereto.  Con- 
stitutional prohibitions  cannot  be  removed  by  such  assent. 

The  Constitution  provides  that  the  general  assembly  shall  make 
no  law  respecting  the  establishment  of  religion,  or  providing  relig- 
ions tests,  as  qualifications  for  officers  of  public  trust  Now  suppose 
that  the  general  assembly  should,  by  law,  permit  the  municipal- 
ities of  the  State  to  establish  religion  within  their  respective  limits, 
or  provide  religious  tests  ?  Would  it  be  claimed  that  the  courts 
must  sustain  the  acts  of  a  corporation  in  the  exercise  of  the  power 
thus  granted  to  it,  on  the  ground  that  all  of  the  people  of  the  city 
assented  thereto  ?  No  one  will  maintain  such  a  doctrine.  The 
people  of  a  city  cannot  make  for  themselves  such  laws.  Being  in 
conflict  with  the  Constitution,  which,  until  it  be  changed  or  abro- 
gated in  the  manner  therein  prescribed,  is  paramount  to  the  will  of 
the  people,  we  would  declare  laws  of  this  character  void,  even 
though  every  being  in  the  State  affected  thereby  should  assent  to 
them.  For  the  very  same  reason  the  courts  must  declare  void  the 
act  of  a  city  in  issuing  the  bonds  in  question,  even  though  it  were 
done  with  the  consent  of  all  the  citizens  and  tax  payers.  Being 
against  the  policy  of  the  State  as  declared  in  the  Constitution,  it 
cannot  be  made  valid. 

The  argument  under  consideration  is  based  upon  the  position 
that  the  inhabitants  of  a  city  by  their  silence  are  estopped  to  deny 
the  validity  of  the  bonds ;  that  having  failed  to  object  to  them  at  a 
proper  time,  their  assent  will  be  presumed.    It  will  be  conceded 
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that  such'  implied  asaeot  can  have  no  greater  effect  to  make  the 
instrument  valid^  than  consent  expressly  given,  which  we  have  seen 
will  not  so  operate. 

In  support  of  opposite  views,  cases  are  sometimes  cited  where 
acts  of  corporations  not  within  the  scope  of  their  express  power  are 
held  not  to  be  ultra  vires.  These  are  cases  where  the  power  exercised 
is  authorized  for  a  particular  object,  or  the  acts  in  question  are  re- 
quired to  be  done  in  a  particular  manner,  but  the  object  and  man- 
ner of  the  exercise  of  power  are  different  from  and  in  conflict  with 
the  charter  of  the  corporations.  It  is  held  that  such  acts  are  not 
ultra  vires.  In  these  cases  it  will  be  remarked  that  the  acts  in 
question  are  authorized;  the  restrictions  therein  relate  to  their  object 
or  manner.  The  cases  are,  therefore,  quite  different  from  the  one 
under  consideration,  in  which  the  restriction  is  imposed  upon  the 
very  exercise  of  the  power,  without  regard  to  the  purpose  or  manner 
of  its  exercise.  Suppose  the  charter  of  a  city  should  authorise 
money  to  be  borrowed  to  build  a  railroad.  The  money  is  borrowed 
but  is  expended  in  paving  a  street.  The  power  to  borrow  money 
being  conferred,  the  use  of  the  money  after  it  is  borrowed  could  not 
affect  the  validity  of  the  act  of  borrowing  done  in  pursuance  of  the 
power. 

%In  the  case  of  Mirmrs^  Ditch  (Jo.  v.  Zellerbach,  37  Gal.  543,  some- 
times  cited  and  ]>elied  upon  as  an  authority  in  point  against  our 
view,  a  private  corporation,  for  the  purpose  of  consolidating  its 
business  and  property  with  another  corporation,  conveyed  all  its 
lands.  It  was  held  that,  as  it  had  the  power  to  convey  its  property 
for  some  objects,  the  purpose  for  which  the  conveyanoe  was  made, 
though  admitted  to  be  without  the  general  scope  of  its  power,  did 
not  invalidate  the  act  The  case  recognizes  no  principle  in  conflict 
with  the  views  we  have  above  announced,  but  on  the  contrary  con- 
tains reasoning  in  their  support.  The  following  extract  from  the 
opinion  of  the  court  in  that  case,  announced  by  Chief  Justice  Saw- 
yer, very  happily  expresses  the  distinction  we  have  just  attempted 
to  point  out:  ''The  term  ultra  vires,  whether  with  strict  authority 
or  not,  is  also  used  in  different  senses.  An  act  is  said  to  be  ultra 
vires  when  it  is  not  within  the  scope  of  the  powers  of  the  corpora- 
tion to  perform  it  under  any  circumstances,  or  for  any  purpose. 
An  act  is  also,  sometimes,  said  to  be  ultra  vires  with  reference  to 
the  rights  of  certain  parties,  when  the  corporation  is  not  authorized 
to  perform  it  without  their  consent;  or  with  reference  to  some  spe* 
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cific  purpose,  when  it  is  not  authorized  to  perform  it  for  that  pur- 
pose, although  fully  within  the  scope  of  the  general  powers  of  the 
corporation,  with  the  consent  of  the  parties  interested,  or  for  some 
other  purpose.  And  the  rights  of  persons  dealing  with  corporations 
may  vary,  according  as  the  act  is  uUra  vires  in  the  one  or  other  of 
these  senses.  All  these  distinctions  must  be  constantly  borne  in 
mind  in  considering  a  question  arising  out  of  dealings  with  a  cor- 
poration.  When  an  act  is  uUra  vires  in  the  first  sense  mentioned, 
it  is  generally,  if  not  always,  void  in  totOy  and  the  corporation  may 
avail  itself  of  the  plea.  But  when  it  is  ultra  vires  in  the  second 
sense,  the  right  of  the  corporation  to  avail  itself  of  the  plea  will 
depend  upon  the  circumstances  of  the  case." 

In  our  opinion  the  bonds  and  coupons  issued  in  excess  of  the 
limit  prescribed  are  void,  and  of  no  binding  force  against  the  city. 

XrV.  A  few  thoughts  upon  this  branch  of  the  case,  in  addition 
to  the  foregoing  argument,  I  will  briefly  present.  They  are  princi- 
pally in  reply  to  objections  urged  by  counsel  in  this  case. 

It  is  Insisted  that  '^  when  a  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  securities,  the  bona  fide  holder  has  a 
right  to  presume  they  were  issued  under  the  circumstances  which 
give  the  requisite  authority,  and  they  are  no  more  liable  to  be  im- 
peached for  any  infirmity  in  the  himds  of  such  holder  than  any 
other  commercial  pajier."  This  in  the  language  of  the  United 
States  Supreme  Court  in  City  of  Lexington  y,  Butler,  14  Wall.  282. 
The  doctrine  is  recognized  in  other  cases  in  the  same  court.  But 
it  has  no  application  to  the  case  under  consideration.  It  applies  to 
the  manner  of  the  execution  of  authority  possessed,  the  proceedings 
preliminary  to  the  exercise  of  the  power,  whichy  it  may  be,  are  ex- 
pressed as  conditions  upon  which  it  may  be  exercised,  as  the  sub- 
mission of  a  question  to  the  vote  of  the  people,  or  the  like.  The 
rery  language  of  the  quotation  expresses  this  thought:  '^  the  bona 
fide  holder  has  a  right  to  presume  they  (the  bonds)  were  issued 
juiieT  circumstances  thai  gave  the  requisite  authority.  ^^  This  lan- 
guage presupposes  that  some  circumstance  or  a  vote  confers  the 
authority.  If  that  be  so,  it  will  be  presumed.  But  in  the  case 
before  us  no  circumstances,  no  fact,  no  act  done,  short  of  an  amend* 
mcnt  of  the  Oonstitution  could  give  the  authority.  In  plain  words 
the  authority  could  be  conferred  in  no  manner.  It  cannot  be  pre- 
sumed, for  Uie  law  will  not  presume  an  impossibility;  neither  will 
the  courts  ever  exercise  a  presumption  that  will  annul  and  set 
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aside  a  law^  maoh  less  the  Constitution.  The  point  demands  no 
farther  attention. 

XY.  That  every  holder  of  paper  of  this  oharacter,  issued  with- 
out authority,  takes  it  with  notice  of  its  infirmities,  is  a  doctrine 
that  seems  to  be  sustained  upon  the  most  familiar  legal  principles. 
The  whole  world  must  take  notice  of  the  Constitution  and  laws  of 
a  State.  This  is  a  rule  upon  which  all  intelligent  men  act.  No 
one  would  think  he  could  be  excused  for  ignorance  of  the  laws  of 
a  State  affecting  title  to  lands  therein  purchased  by  him.  Upon 
no  principle  can  the  dealer  in  commercial  paper  be  excused  for 
ignorance  of  constitutional  proTisions,  affecting  the  power  of  a 
corporation  to  execute  such  paper.  He  must  take  it  at  his  peril. 
This  doctrine  is  recognized  in  7%6  Mayor  v.  Bay^  19  Wall.  468,  by 
four  justices,  Bradley,  Millbb,  Dayis  and  Field,  and  supported 
by  the  most  cogent  arguments. 

XVL  It  is  said  that  since  the  district  ^^had  the  general  power 
to  contract  an  indebtedness,  although  the  amount  was  limited  by 
the  Constitution,  afld  the  fact  of  such  limit  being  reached  was  a 
matter  in  pais^  and  the  bonds  have  come  to  the  hands  of  bona  fide 
holders,  the  obligation  of  the  city  to  pay  is  complete,  although  the 
bonds  were  issued  in  excess  of  such  limit"*  The  thought  expressed 
by  this  quotation  is  this:  Since  the  fact  that  the  constitutional 
limit  of  indebtedness  has  been  passed  is  a  matter  in  pais,  purchas- 
ers of  the  bonds  will  not  be  chargeable  with  notice.  It  strikes  the 
mind  with  but  little  force.  A  matter  in  pais  is  a  matter  not  of 
record  in  a  court.  Of  some  things  that  are  in  pais  the  court  will 
not  take  judicial  notioe.  But  it  has  neyer  been  claimed  that  pur- 
chasers of  property,  securities,  and  the  like,  are  not  chargeable 
with  notice  of  matters  which  are  not  of  reoord,  are  in  pais.  The 
rules  in  regard  to  matters  in  pais,  and  the  term  itself,  have  no 
application  to  questions  affecting  the  validity  of  negotiable  papor. 

The  purchaser  of  the  paper  in  question  is,  as  we  have  seen, 
chargeable  with  notice  of  the  statute  and  Constitution  of  the  State; 
the  facts  upon  which  the  determination  of  the  limit  of  indebted- 
ness is  to  be  made,  and  whether  it  has  been  reached,  are  all  open 
to  the  world.  The  tax  list  is  a  county  record;  indebtedness  of  the 
school  district  is  shown  by  its  record.  There  can  be  no  excuse  for 
ignorance  on  the  part  of  the  purchaser  of  the  bonds,  of  the  facta 
presented  and  set  out  in  these  records. 

*  Western  Jurist,  JaniiMry,  1S72»  page  IS. 
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XVII.  It  is  next  insisted  that  the  district  and  the  tax  payers  are 
estopped  to  deny  the  validity  of  the  bonds,  by  their  knowledge  and 
long  acquiescence  in  the  act  of  the  officers  issuing  them,  and  by 
the  levy  of  taxes  for  the  payment  of  interest,  and  the  payment  of 
interest  upon  some  of  the  bonds.  In  support  of  this  position  cer- 
tain decisions  of  the  United  States  Supreme  Court  are  cited.  The 
doctrine  recognized  by  that  court  is  best  expressed  by  quoting  its 
own  language:  ''  Without  legislative  authority  a  municipal  corpora- 
tion, like  a  county,  may  not  subscribe  to  the  capital  stock  of  a 
railroad  company  and  bind  itself  to  pay  its  subscription,  or  issue 
its  bonds  in  payment,  and  if  it  does,  the  purchaser  of  such  bonds 
is  affected  by  the  want  of  authority  to  make  them.  But  it  does 
not  follow  from  this  that  where  the  legislature  has  given  its  sanc- 
tion to  the  issue  of  bonds,  providiDd  that  before  their  issue  certain 
things  shall  be  done  by  the  officers,  or  the  people  of  the  county, 
the  bonds  can  always  be  avoided  in  the  hands  of  an  innocent 
purchaser  by  proof  that  the  county  officers  or  the  people  have  not 
done,  or  have  insufficiently  done,  the  things  which  the  legislature 
required  to  be  done  before  the  authority  to  subscribe  or  to  issue 
the  bonds  should  be  executed.  A  purchaser  is  not  always  bound 
to  look  farther  than  to  discover  that  the  power  has  been  conferred, 
even  though  it  be  coupled  with  conditions  precedent  If  the 
right  to  subscribe  be  made  dependent  upon  the  result  of  a  popu- 
lar vote,  the  officers  of  the  county  must  first  determine  whether 
the  vote  has  been  taken  as  directed  by  the  law  and  what  the  Tote 
was.  When,  therefore,  they  make  a  subscription  and  issue  county 
bonds  in  payment,  it  may  ftdrly  be  presumed,  in  favor  of  an  inno- 
cent purchaser  of  the  bonds,  that  the  condition  which  the  law 
attached  to  the  exercise  of  the  power  has  been  fulfilled.  To  issue 
the  bonds  without  the  fulfillment  of  the  precedent  conditions  would 
be  a  misdemeanor,  and  it  is  to  be  presumed  that  public  officers  act 
rightly.  We  do  not  say  this  is  a  conclusion  presumptive  in  all 
cases,  but  it  has  more  than  once  been  decided  that  a  county  may 
be  estopped  against  asserting  that  the  conditions  attached  to  a 
grant  of  power  were  not  fulfilled."  Pendleton  Oauniy  v.  Amy,  IS 
WalL  297,  304. 

The  presumption  which  is  the  foundation  of  the  estoppel  recog- 
nized by  the  conrt,  it  is  clearly  stated  in  the  foregoing  quotation, 
will  be  exerdsed  only  in  cases  when  there  is  a  grant  of  power.  If 
the  power  be  withheld,  if  there  be  no  legislative  grant  of  authority 
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for  the  exercise  of  the  power^  no  estoppel  will  arise  from  the  acts 
of  the  officers,  or  the  people  of  the  corporation. 

The  same  court  has  more  recently  held  that,  in  the  absence  of 
aathority  in  a  corporation  to  contract  a  debt,  which  was  attempted 
under  an  unconstitutional  legislatiye  enactment,  the  payment  of 
interest  by  the  corporation  worked  no  estoppel  against  setting  up 
the  unconstitutionality  of  the  legislation,  and  the  invalidity  of  the 
bonds  issued  thereunder.  Loan  Association  v.  Topeka^  ^0  Wall. 
655. 

XVIII.  It  is  said :  ^'  If  the  bonds  are  void,  and  the  city  has 
received  value,  it  would  be  liable  to  pay  back  what  it  had  received 
from  innocent  persons,  or  else  the  provision  of  the  Constitution 
would  operate  to  ensnare  and  defraud  those  who  deal  with  it ;  and, 
if  thus  liable,  the  constitutional  limit  may  be  exceeded  in  this  way 
as  well  as  by  sustaining  the  right  to  recover  on  the  bonds.  Dillon 
on  Municipal  Corporations,  §  88,  note  2.  This  view  presents  the 
suggestion  of  an  ingenious  plan  for  setting  at  naught  the  provision 
of  the  Constitution  of  the  State  under  consideration.  It  is  com- 
mended on  the  ground  that,  if  the  Constitution  be  enforced  so  as 
to  cure  the  evil,  from  which  it  is  intended  to  protect  the  people  of 
the  State,  it  '^  would  operate  to  ensnare  and  defraud  those  who  deal 
with  *'  political  corporations.  In  such  a  case,  according  to  the 
sentiment  of  the  above  quotation,  the  Constitution  becomes  an  in- 
strument of  fraud,  and  on  that  ground  may  be  violated.  It  must 
be  confessed  that  it  is  a.  novel  thought  to  disregard  the  supreme 
law  of  the  State  because  it  operates  to  ensnare  and  defraud  inno- 
cent persons.  The  error  of  the  quotation  is  based  upon  a  partial 
view  of  the  rights  of  those  who  are  called  innocent  purchasers,  and 
want  of  attention  to  the  object  and  purpose  of  the  constitutional 
restriction  in  question. 

Prior  to  the  adoption  of  our  present  Oonstitntion,  many  of  the 
counties  and  cities  of  the  State  had  become  indebted  to  an  extent 
that  was  not  only  burdensome,  but  threatened  permanently  to 
retard  their  growth  and  prosperity.  Indebtedness  of  this  charac- 
ter was  uniformly  contracted  upon  the  affirmative  vote  of  the 
electors.  It  was  believed  sound  policy  demanded  that  a  restriction 
be  placed  upon  the  power  of  counties  and  other  political  corpora- 
tions to  incur  voluntary  indebtedness.  The  constitutional  restric- 
tion under  consideration  was  the  result  of  the  sentiment  then 
prevailing,  which  had  its  origin  in  the  experience  of  the  day. 
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It  will  be  observed  that  this  restriction  operates  upon  the  politi* 
cal  subdivisions  of  the  State  and  upon  the  people.  It  is  intended 
to  prohibit  the  creation  of  indebtedness  beyond  the  prescribed 
limit.  All  acts  in  contravention  thereof  are  void.  As  we  have 
shown,  the  provision  is  known  to  the  world,  and  no  one  can  be 
presumed  to  be  ignorant  of  the  invalidity  of  bonds  issued  in  viola- 
tion thereof.  There  can  be  no  innocent  purchasers  of  such  paper 
issued  without  authority.  It  has  been  held  that,  where  municipal 
bonds  are  issued  without  authority,  a  holder  cannot  recover  on  the 
ground  that  he  is  an  innocent  purchaser.  Pendleton  Co.  v.  Amt/y 
13  Wall.  297  (304);  Aspinwall  v.  Commiesioners  of  the  County  of 
Daviess,  22  How.  864  (379);  Marsh  v.  Fulton  Co.y  10  Wall.  676  ; 
Clark  V.  City  of  Des  Moines^  19  Iowa,  199  ;  Marshall  Co.  v.  Cook,  38 
D1.44. 

Many  other  decisions  could  be  cited  in  support  of  this  doctrine. 
See  cases  referred  to  in  Cooley's  Constitutional  Limitations,  chap. 
8,  p.  215-16  ;  Dillon's  Municipal  Corporations,  §§  108,  426. 

Purchasers  of  these  bonds,  being  presumed  to  take  them  with 
notice  of  the  constitutional  restriction  that  is  violated  by  their 
issue,  must  be  regarded  by  the  law,  with  the  people  who  vote  for 
issuing  the  bonds  and  the  corporations  that  do  issue  them,  as  vio- 
lators of  the  Constitution  in  attempts  to  create  an  indebtedness  for- 
bidden by  it.  Surely  if,  in  the  enforcement  of  the  Constitution, 
those  who  attempt  its  violation  are  made  to  suffer  thereby,  it  ought 
not  to  be  said  that  the  supreme  law  of  the  State  becomes  an  instru- 
ment '^  to  ensnare  and  defraud ''  them. 

The  constitutional  provision  in  question,  it  will  be  observed, 
prohibits  the  creation  of  indebtedness  beyond  the  prescribed  limit. 
It  is  an  inhibition  upon  such  indebtedness,  however  its  creation  may 
be  attempted.  It  will  cover  the  case  of  implied  contract,  as  well  as 
express  contract  by  bond,  or  otherwise.  It  is  aimed  at  the  indebted-- 
nessy  not  its  form.  It  cannot  be  true,  then,  that  a  debt  could  be 
created,  because  a  consideration  is  received.  It  cannot,  therefore, 
be  admitted  that  "  if  the  bonds  are  void,  and  the  city  has  received 
value,  it  would  be  liable  to  pay  back  what  it  has  received,"  for  this 
implies  that,  by  receiving  the  **  value,"  a  debt  is  created.  It  may 
be  that  the  identical  money  or  other  thing  of  value  paid  in  such 
cases  could  be  recovered  from  the  hands  of  the  officers  or  agents  of 
the  political  corporation  while  it  could  be  reached  there,  on  the 
ground  that  property  therein  had  not  vested  in  the  corporation. 
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But  upon  this  point  we  express  no  opinion.  What  we  do  intend 
to  say  is,  that  such  a  transaction  cannot  create  a  debt,  and  no 
recovery  as  for  a  debt  can  be  had  thereon.  Manning  v.  Dist.  Tp, 
of  Van  Buren,2B  Iowa,  332 ;  Oooley's  Const.  Lim.  196;  Zoit^ 
man  v.  San  FranciscOy  20  CaL  96. 

XIX.  The  independent  district  could  become  indebted  to  the 
extentof  five  per  cent  upon  the  amount  of  the  last  tax  list  De- 
ducting the  existing  indebtedness  from  such  sum^  we  find  the 
amount  of  the  debt  it  could  oontract  was  12, 057. 50.  But  it  has 
attempted  to  contract  a  debt  of  $15,000.  We  have  seen  that  for 
the  excess  oyer  the  prescribed  limit  no  right  of  action  exists  against 
the  district  The  question  now  arises,  is  the  district  liable  for  the 
amount  of  the  indebtedness  within  the  restricted  limit  We  think 
it  is.  As  we  have  seen,  the  constitutional  inhibition  operates  upon 
the  indebtedness,  not  upon  the  form  of  the  debt  The  district  may 
become  indebted  to  the  amount  of  $2,057.50  by  bond.  If  the  debt 
exceeds  that  amount,  it  is  void  as  to  the  exoess,  because  of  the  in- 
hibition upon  the  power  of  the  district  to  exceed  the  limit,  and  the 
bonds  as  to  the  same  excess  are  void  because  of  the  non-existence 
of  a  valid  debt  therefor.  But  this  restriction  does  not  extend  to 
the  sum  of  $2,057.50  for  which  the  district  had  power  to  issue  its 
bonds.  The  sum  is  a  valid  debt  The  bonds  to  that  extent  are 
valid.  It  is  no  unusual  thing  for  instruments  of  this  character  to 
be  partly  valid  and  partly  invalid.  So  far  as  they  secure  a  lawful 
debt  they  are  valid.  So  far  as  the  debt  is  unlawful,  they  are 
invalid.  The  case  is  analogous  to  the  act  of  an  agent  which  is 
partly  within  his  authority  and  partly  without  The  act,  so  far  as 
authorized,  would  bind  the  principal,  while  to  the  extent  it  was 
unauthorized,  it  would  not  be  binding.  Of  such  acts  it  is  said, 
''  When  there  is  a  complete  execution  of  authority,  and  something 
exabundanH  is  added,  which  is  improper,  there  the  execution  is 
good  and  the  excess  only  is  void.''    Story  on  Agency,  §  166. 

It  appears  that  the  bonds  all  bear  the  same  date  and  were  issned, 
though  at  different  times,  as  a  part  of  one  transaction.  They  were 
intended  as  security  for  a  debt  of  $15,000  which  was  attempted  to 
be  contracted  in  building  the  school-house.  It  cannot  be  said  that 
in  justice,  invalidity  should  attach  to  certain  particular  bonds,  while 
others,  to  the  amount  for  which  the  district  could  lawfully  oon- 
tract indebtedness,  should  be  held  valid.  Bach  bond,  being  but  a 
part  of  the  whole  debt,  mast  partake  alike  of  invalidity  and  validity 
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—  it  must  be  partly  ralid  and  partly  invalid.  The  whole  alleged 
debt  is  tl5,000;  of  this  sum  92^057.50  is  T^lid.  Each  bond  will  be 
valid  to  the  extent  it  represents  a  portion  of  the  debt  lawfully  con- 
tracted. Such  a  sum  is  the  proportion  of  the  amount  of  the  bond 
as  $2,057.50  bears  to  tl5,000;  that  is  ^;^VV  i  o'  ^^^  principle  of 
each  bond  is  yalid  and  collectible.  The  interest  on  each  bond  is 
determined  by  the  same  rule,  or  calculated  upon  the  amount  of  each 
bond  held  to  be  valid. 

XX*  A  tax  of  four  per  cent  was  levied  for  the  year  IS?!,  for  the 
parpoae  of  the  payment  of  the  principal  and  interest  of  the  bonds. 
The  law  limits  the  amount  of  taxes  to  be  levied  for  such  purpose  to 
one  per  cent  Code,  §  1807.  The  levy  to  the  extent  of  three  per 
cent  is  in  excess  of  the  authority  of  the  district  and  must  be  held 
void.  But  for  the  same  reason  that  we  hold  the  bonds  valid  to  the 
extent  of  the  amount  the  district  could  lawfully  become  indebted, 
the  levy  to  the  extent  of  one  per  cent  may  be  supported  in  this 
action.  It  will  be  readily  seen  that  different  questions  would  arise 
in  case  of  an  excessive  levy  enforced  by  sale  of  property.  We  are 
not  to  be  understood  as  intimating  an  opinion  that  in  such  a  case 
the  levy  would  be  good  to  the  extent  of  the  amount  authorized. 
No  such  a  question  arises  here.  In  this  case  the  levy  is  assailed 
before  it  is  enforced  in  the  way  referred  to,  and  it  may  now  be  cor- 
rected to  harmonize  with  the  law  conferring  authority  upon  the 
district.    Of  the  tax  levied  one  per  cent  may  be  collected, 

XXL  It  appears  that  a  part  of  the  tax  has  been  paid.  Whatever 
sums  have  been  paid  in  excess  of  the  lawful  tax  of  one  per  cent 
which  remains  in  the  hands  of  the  county  treasurer,  or  the^  treasurer 
of  the  district,  will  be  refunded  to  the  tax  payers,  each  one  receiv- 
ing the  excess  paid  by  him. 

XXII.  No  relief  in  the  nature  of  a  judgment  in  favor  of  the 
bond-holders  for  the  amount  lawfully  due  on  the  bonds  will  be 
granted,  as  they  claim  nothing  of  the  kind.  An  answer  in  the  na- 
ture of  a  cross-bill  claiming  such  relief  was  filed,  but  it  is  insisted 
by  defendant's  counsel  that  it  was  withdrawn.  Whether  that  be  so 
or  not,  they  are  now  understood  not  to  claim  such  relief;  we  need 
not  inquire  whether  it  may  be  granted. 

A  decree  in  harmony  with  this  opinion  will  be  entered  in  this 

court 

Modified  and  affirmed. 
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Shibhby  y.  Coklet. 

(48  Iowa,  188.) 
Slander  ^j%uiiifieaHon.    Evidence  of  reputation. 

In  an  action  for  slander  in  calling  a  woman  *'  a  wliore/'  proof  that  she  had  oeznal 
intercourse  with  her  affianced  hosband  before  marriage  does  not  amount  to 
a  justification.  (See  note,  p,  289.) 

In  an  action  for  slander  in  calling  a  woman  *'a  whore,"  there  was  evidence 
that  plaintiff  had  sexual  intercourse  with  her  affianced  husband  before  nur- 
riage,  and  also  tending  to  show  that  she  made  an  indecent  exposure  of  her 
person,  and  otherwise  conducted  herself  in  a  licentious  manner.  Hetd^  thai 
evidence  was  admissible  to  show  that  plaintiff's  general  reputation  for 
chastity  was  good. 

ACTION  for  slander  in  this,  that  the  defendant,  in  January,  1872, 
called  the  plaintiff  '^  a  whore/'  in  the  presence  of  sundry  people. 
Defense,  that  while  plaintiff  was  unmarried,  she  had  sexual  inter- 
course with  Edward  Sheehey,  her  present  husband,  and  others,  and 
that  she  was  delivered  of  a  living  child  begotten  while  she  was  un 
married;  that  she  often  conducted  herself  in  a  lewd  and  licentious 
manner,  and  made  indecent  proposals. 

The  plaintiff  replied,  denying  all  the  allegations  of  the  answer. 

There  was  a  jury  trial  and  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Crookham  £  OUasofiy  for  appellant 

W.  8.  Kenworthy  and  H.  O.  Ourtis,  for  appellee. 

Day,  J.  I.  The  plaintiff  proved  the  speaking  of  the  words 
alleged.  Upon  the  part  of  the  defendant  it  was  proved  that  plain* 
tiff  was  married  on  the  28th  day  of  October,  1871,  and  that  she  was 
delivered  of  a  child  on  the  8th  day  of  April,  1872.  It  was  also 
proved  that  she  had  sexual  intercourse  with  Edward  Sheehey  on  the 
18th  day  of  October,  1871.  There  was  also  evidence  tending  to 
show  that  plaintiff  made  an  indecent  exposure  of  her  person,  and 
otherwise  conducted  herself  in  a  licentious  manner. 

Plaintiff  in  rebuttal  testifies  that,  at  the  time  she  had  sexual  in- 
tercourse with  Edward  Sheehey,  they  were  engaged  to  be  married, 
which  was  also  the  case  at  the  time  her  child  was  begotten.    The 
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plaintiff  also  introdaoed  about  thirty  witnesses  who  testified  that 
before  her  marriage  her  reputation  for  chastity  was  good,  and  that 
her  pregnancy  was  the  only  thing  they  eyer  heard  against  her 
chastity. 

The  court  gaye  twenty-nine  instructions^  none  of  which  were 
excepted  to  at  the  time  they  were  given.  One  of  the  grounds  of 
the  motion  for  a  new  trial  is  that  the  court  erred  in  each  instruc- 
tion given  to  the  jury;  but  no  ground  of  objection  to  the  instructions 
given  is  stated.  No  question  as  to  these  instructions  is  properly 
presented  for  our  determination.  Oode^  §  2789.  This,  however,  is 
immaterial,  as  the  question  discussed  has  been  saved  by  an  excep- 
tion to  the  refusal  to  give  instructions  asked.  The  principal  ques- 
tion presented  arises  upon  the  refusal  of  the  court  to  instruct  the 
jury  as  follows :  '^  If  you  find,  from  the  evidence,  that  the  plaintiff, 
within  three  years  previous  to  the  speaking  of  the  slanderous 
words,  while  single  and  unmarried,  did  have  sexual  intercourse 
with  any  person,  the  plea  of  justification  is  sustained,  and  the 
plaintiff  cannot  recover.  A  charge  imputing  to  a  female  a  want  of 
chastity  is  governed  by  the  same  rules  of  law  which  govern  an 
accusation,  subjecting  the  accused  to  criminal  punishment ;  and, 
if  the  charge  of  want  of  chastity  is  once  sustained,  no  subsequent 
conduct  on  the  part  of  plaintiff  will  prevent  or  avoid  the  penalty 
of  the  violated  law.'' 

The  only  act  of  sexual  intercourse  proved  was  committed  with 
Edward  Sheehey,  to  whom  plaintiff  was  betrothed,  and  whom  she 
shortiy  afterward  married.  That  this  was  an  act  involving  a  high 
degree  of  moral  turpitude  must  be  admitted.  The  instruction 
asked  announces  the  doctrine  that  it  justified  the  defendant  after 
her  marriage  in  calling  her  a  whore.  This  word  must  be  taken  in 
its  natural  and  ordinary  acceptation.  The  common  understanding 
recognizes  a  well-defined  distinction  between  one  who  yields  to  the 
embraces  of  her  affianced  under  promise  and  expectation  of  mar- 
riage, and  one  to  whom  the  character  of  whore  properly  attaches. 
A  whore  is  a  woman  who  practices  unlawful  commerce  with  men, 
particularly  one  who  does  so  for  hire  ;  a  harlot ;  a  concubine ;  a 
prostitute.  It  is  true  a  woman  may  acquire  the  character  of  a 
whore  without  being  generally  accessible  to  men.  She  may  be  the 
mistress  of  one  and  chaste  toward  all  others.  But  in  common  par- 
lance a  vast  difference  is  recognized  between  such  a  person  and  her 
who  yields  only  to  the  solicitations  of  her  affianced.    And  whilst 
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fluch  conduct  does  stain  the  character,  and  is  a  grave  ofieuse  agaJnst 
morality^  still  we  are  yerj  clearly  of  opinion,  that  it  oaght  not  to 
furnish  a  justification  for  calling  the  offending  party  a  whore.  The 
case  of  Alcorn  y.  Hooker,  7  Blaokl  58,  announces  a  contrary  doc- 
trine ;  but  the  case  seems  not  to  haye  been  well  considered,  and  one 
of  three  justices  comprising  the  court  dissented. 

IL  The  defendant  assigns  as  error  the  permitting  of  the  plain- 
tiff to  proye  her  good  reputation  for  chastity.  We  think,  though 
not  without  some  doubti  that  this  action  of  the  court  was  correct. 

Houghtaling  y.  KOderhouse,  2  Barb.  159 ;  S.  C,  1  N.  Y.  530, 
was  an  action  of  slander,  for  charging  the  plaintiff  with  haying 
killed  the  defendant's  horses  by  administering  poison  to  thenu 
The  defendant  gave  notice  of  justification,  and  proved  facts  and 
circumstances  tending  to  show  that  plaintiff  was  guilty  of  haying 
poisoned  his  horses.  The  plaintiff,  in  rebuttal,  offered  to  prove 
that  his  general  reputation  was  good,  and  the  court  held  that  this 
testimony  was  properly  rejected.  We  have  no  doubt  that  the  ques- 
tion was  properly  ruled  in  that  case.  The  defendant  introduced 
evidence  tending  to  show  that  the  plaintiff  was  guilty  of  the  spe- 
cific act  with  which  he  was  charged,  viz.:  poisoning  defendant's 
horses.  The  plaintiff  could  not  parry  this  evidence,  or  weaken  its 
effect  by  proving  that  his  general  reputation  was  good.  But  the 
case  at  bar  seems  to  us  to  come  under  a  somewhat  different  prin- 
ciple. The  charge  against  plaint^'S,  that  she  is  a  whore,  involves 
the  idea  that  her  offenses  against  chastity  were  public  and  notori- 
ous. The  charge  is  sought  to  be  established  by  proof  of  moral 
delinquencies,  which,  however  much  they  are  to  be  condemned,  do 
not  necessarily  lead  to  the  conclusion  that  her  character  was  such 
as  was  charged,  but  from  which  the  jury,  perhaps,  might  infer  it 
to  be  such.  Proof,  then,  that  her  general  i*eputation  for  chastity 
was  good  would  tend  to  show  that,  of  whatever  indiscretions  she 
had  been  guilty,  her  irregularities  had  not  been  of  such  a  nature 
as  to  impress  upon  her  the  character  of  a  whore,  and  would  thoa 
tend  to  rebut  any  presumption  that  she  was  such,  which  might 
otherwise  arise  from  the  circumstances  proved  by  defendant  True, 
the  plaintiff  may  have  been  a  whore,  without  having  established 
the  reputation  of  being  such.  And,  if  she  had  been  proved  to  be 
such,  proof  that  her  reputation  for  chastity  was  good  would  not  be 
admissible.  But  when  the  proof  is  directed  simply  to  facts,  from 
which  the  inference  that  she  is  a  whore  may  be  drawn,  but  which 
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ftt  the  same  time  are  not  inconsistent  with  the  conclasion  that  her 
character  is  not  sach,  she  may,  we  think,  throw  into  the  scale  her 
general  reputation  for  chastity. 
The  judgment  of  the  court  below  is  affirmed. 

.    Judgment  affirmetL 

NoTM  —  See  to  same  ollbet  SmUh  t.  Wyman,  4  Shep.  18.  A  oharge  of  orimloAl 
InteroouTse  with  A  is  not  Jattifled  hy  showing  a  criminal  interoouno  with  B. 
WaUen  t.  Smooth  11  lied.  815;  RUUey  v.  Perry,  4  Shep.  21 ;  and  it  was  thought 
in  Sharp  y.  SUphenmmt  13  Ired.  848.  that  a  eharf^e  that  plaintiff  had  criminal 
interooone  with  a  certain  woman  at  a  certain  place,  cannot  be  jnstified  by 
pleading  tliat  he  had  criminal  iuteroonrse  with  a  certain  woman  at  a  certain 
other  place;  and  a  charge  that  plaintiff  had  on  a  certain  night  gone  to  four  dif- 
ferent ooUiers*  shanties  and  gone  to  bed  to  the  colliers,  is  not  justifled  by  show- 
ing that  she  had  criminal  intercourse  with  one  coUier  at  another  place.  Bwford 
v.  IFiblc.  88  Penn.  St.  4ft.  As  a  rule,  a  general  charge  cannot  be  Justified  by  a  sLnfl^ 
instanee.  Thus  it  is  no  Jnttlflcatlon  of  a  charge  of  being  a  **  libelous  Journalist " 
to  proye  plaintiff's  oonyiction  for  libel  on  one  occasion.  WcUcUy  y.  Cookt,  4  Exch- 
511;  or  of  the  charge  that  a  lawyer  is  a  pettifogger  and  without  character  by 
proylng  a  single  instance  of  misconduct.  Fitch  v.  Lemmon,  28  U.  Can.  <<..  B. 
278;  or  of  a  oliaige  of  stealing  hogs,  by  showing  the  stealing  of  one  hog. 
Swan  ▼.  Baryt  8  Blackf .  296 ;  or  of  a  charge  of  sodomy  with  a  man  by  proying 
•odon^  with  a  sow.  Dottrnn  y.  Hoisley,  112  liass.  i  ,  'f  of  the  charge  that 
plaintiff  stole  a  horse  by  proying  that  he  stole  a  hog.  DeUand  y.  CofUnSt  28 
Qratt.  848;  or  of  a  charge  of  fklse  swearing  before  the  register  of  the  land 
office  by  proof  of  an  oath  before  a  notaiy  public  relatiye  to  the  same  matter. 
PhObfjmy.  Beenc,  16 Ala. 720. 

But  eyidence  of  facts  which  come  short  of  a  Justification  may  neyerthelect 
be  taken  into  consideration  in  mitigation  of  damages.  Chaknen  y.  ShaduU,  6 
CA^P.478. 

See  further  on  this  subject  Folkard*s  Starkie  on  Slander  and  Libel  (Wood's 
ed.),TQ8,  aodnoite4;  Townahend  on  Slander  and  Libel,  1 212.— Rap. 


MoBBs  ▼•  Abvoux 

(48  Iowa.  187.) 
AtUan  '^  far  property  wrongfiMy  takm^ 

AsBompiit  wiU  not  lie  lor  the  yalne  of  penonal  property  against  one  who  has 
wroiigf  ally  taken  H,  proyided  he  still  has  it  in  his  possession  ;  the  action 
nrast  be  tort  (Bee  note,  p.  248.) 
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ACTION  of  attachment. 
The  defendant  moved  to  discharge  the  attachment  on  the  ground 
that  the  canges  of  action  alleged  in  the  petition  are  not  foundcid 
upon  contract,  and  the  petition  was  not  presented  to,  and  the 
attachment  allowed  by,  any  judge  of  the  Supreme,  District  or 
Oironit  C!ourt 

The  court  oyermled  the  motion,  and  from  the  order  oyermling 
it  the  defendants  appeal 

Parsons  dk  Lewis,  for  appellanti. 

Smith  (t  Wilson  f  for  appellee. 

Adams,  J.  The  first  count  in  the  petition  is  in  the  following  words: 
^'  That  on  or  about  the  Ist  day  of  April,  1875,  the  said  defendants 
took  and  appropriated  to  their  own  use  one  hundred  and  twenty- 
five  bushels  of  wheat  of  the  value  of  193.75  of  the  property  of  your 
petitioner,  and  that  no  part  of  the  same  has  been  paid  for,  and 
that  there  is  now  due  your  petitioner  the  said  sum  of  193.75  for 
said  wheat  so  taken  and  appropriated  by  said  defendants.'' 

The  petition  sets  up  two  other  causes  of  action,  both  of  which 
are  founded  upon  contract 

It  is  claimed  by  the  plaintiff  and  appellee  that,  notwithstanding 
the  taking  of  the  wheat  was  a  tort,  the  petition  shows  that  he  has 
waived  the  tort,  and  seeks  to  recover  as  on  an  implied  contract. 

The  defendants  contend  that  the  tort  is  not  waived.  In  the  con- 
sideration of  this  point,  it  must  be  observed  in  the  outset  that  no 
contract  is  averred  unless  by  implication,  while  the  tort  is  set  out 
unmistakably.  As  to  whetiier  a  tort  can  be  waived  when  the 
property  tortiously  taken  has  not  been  sold  by  the  wrong-doer,  is  a 
question  upon  which  there  is  a  considerable  conflict  in  the  decis- 
ions. 

In  Floyde  v.  Wiley,  1  Mo.  648,  where  the  plaintiff's  horse  came 
into  the  possession  of  the  defendant  and  was  converted  by  him  to 
his  own  use,  it  was  held  that  the  plaintiff  could  waive  the  tort  and 
maintain  the  assumpsit  The  same  doctrine  is  held  in  Tennessee, 
and  also  in  an  early  case  in  New  Hampshire.  But  in  Mann  v. 
Locke,  11  N.  H.  246,  it  was  held  that  where  personal  property  had 
been  tortiously  taken,  the  tort  could  not  be  waived  and  assumpsit 
maintained  unless  the  wrong-doer  had  sold  the  property. 
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In  Jwubs  t.  Hoaty  5  Pick.  285^  is  a  fall  review  of  the  authorities, 
and  Pabkbb,  C.  J.,  said :  '^  The  whole  exteut  of  the  doctrine  as 
gathered  from  the  books  seems  to  be,  that  one  whose  goods  have 
been  taken  from  him  or  detained  unlawfully,  whereby  he  has  a 
right  to  an  action  of  trespass  or  trover,  may,  if  the  wrong-doer  sell 
the  goods  and  receive  the  money,  waive  the  tort,  affirm  the  sale  and 
have  an  action  for  money  had  and  received  for  the  proceeds." 

In  Watson  v.  Stever^  25  Mich.  386,  a  late  case,  the  plaintiff 
brought  assumpsit  to  recover  the  value  of  saw-logs  wrongfully  taken 
by  the  defendant,  but  not  sold  by  him.  The  Oircuit  Court  held 
that  the  plaintiff  could  recover.  But  Goolet,  J.,  said  .  ^^  There 
are  not  wanting  decisions  which  support  the  ruling  of  the  circuit 
judge  ;  but  the  weight  of  authority,  as  well  as  the  tendency  of 
recent  decisions,  is  the  other  way.  If  one  has  taken  possession  of 
property  and  sold  or  disposed  of  it,  and  received  money  or  money's 
worth  therefor,  the  owner  is  not  compellable  to  treat  him  as  a. 
wrong-doei,  but  may  affirm  the  sale  as  made  on  his  behalf,  and 
demand  in  this  form  of  action  the  benefit  of  this  transaction.  But 
we  cannot  safely  say  the  law  will  go  very  much  further  than  this 
in  implying  a  promise  where  the  circumstances  repel  all  implication 
of  a  promise  in  fact"  0las8  Co.  v.  Wolcotty  2  AUen,  227  ;  Steams 
V.  DOltngham,  22  Vt.  627 ;  Smith  v.  Smith,  43  N.  H.  536  ;  Willet 
y.  Wtttet,  3  Watts,  277;  PearsoU  v.  Chapin,  44  Penn.  Si  9; 
Fuller  V.  Durm,  36  Ala.  78  ;  Balch  v.  Patten,  45  Me.  41. 

It  appears,  then,  that  proof  of  a  tortious  taking  of  property,  where 
the  property  has  not  been  sold  by  the  wrong-doer,  will  not  support 
an  averment  of  a  contract,  and  where  the  petition  negatives  the 
fact  of  a  contract,  and  there  has  been  no  sale  of  the  property,  an 
averment  of  a  contract  must  be  treated  as  surplusage. 

While  we  think  that  the  petition  in  this  case  should  have  been  pre- 
sented for  an  allowance,  we  think  the  motion  was  properly  over- 
ruled It  would  have  been  error  to  have  discharged  the  attachment 
altogether,  the  action  being  based  in  part  on  contract  If  more 
property  has  been  attached  than  could  properly  be  attached  upon 
that  portion  of  the  claim  which  is  based  on  contract,  and  if  it  is 
practicable  to  release  it  without  releasing  any  part  of  that  which 
may  properly  be  held,  the  officer  on  a  proper  motion  may  be  directed 
to  make  such  release. 

Affirmed, 
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NoTS,  —  The  following:  Is  the  opinion  of  the  Supreme  Coort  of  Mlchlgftn  In 
Wattton  T.  Stever^  cited  In  the  foregoing  opinion : 

**  CoouBT,  J.  Stever,  as  assignee  of  one  Sheldon,  sued  Watson  in  assompslt 
to  recover  the  Tilue  of  logs  which  Watson  had  taken  possession  of,  claiming  to 
haye  bought  of  third  persons.  There  is  no  dispute  that,  if  the  logs  belonKed 
t<5  Sheldon,  Watson  was  liable  for  their  yalue  in  trespass  or  trover;  but  there 
had  never  been  any  promise  on  his  part  to  pay  Sheldon  for  them,  and,  on  the 
contrary,  he  had  always  denied  his  right.  If  there  was  any  exception  to  this 
statement,  it  was  on  one  occasion  when  Sheridan's  agent  demanded  certain 
lugs,  and  Watson  said,  if  the  sgeut  could  identify  any  iu  his  possession  as 
belonginic  to  Sheldon,  be  would  pi^  for  them.  One  was  identified  and  paid 
for,  and  the  agent  said  mure  of  them  belonged  to  Sheldon,  but  as  he  ccmld 
not  identify  them,  Watsou  refused  to  recoguiae  any  further  right.  It  was  u(»t 
shown  tliat  Watson  had  sold  any  of  the  logs.  The  circuit  Judge  obargnd  the 
Jury,  that  if  they  found  Sheridan  owned  the  logs,  and  they  were  used  by  Wat- 
son without  Sheridan's  consent,  Watson  was  liable  for  the  value  in  this  form 
of  action.  And  he  refused  to  charge  as  requested  by  defendant,  that  if  Wat- 
sou  toolc  and  retained  the  property  under  a  bona  fide  claim  of  title  in  himself, 
the  plaiutiff  could  not  recover  in  this  action. 

There  are  not  wanting  decisions  which  support  the  rulings  of  the  oiieuit 
Judge ;  but  the  great  weight  of  authority,  as  well  as  the  tendency  of  recent 
decisions,  is  the  other  way.  If  one  has  taken  possession  of  property,  and  sold 
or  disposed  of  It,  and  received  money  or  money's  worth  therefor,  the 
owner  is  not  compellable  to  treat  him  as  a  wrong-doer,  but  may  affirm  the  sale 
as  made  on  his  behalf,  and  demand  in  this  form  of  action  the  benefit  of  the 
transaction.  But  we  cannot  safely  say  the  law  will  go  veiy  much  further  than 
this  in  implying  a  promise,  where  the  circumstances  repel  all  implication  of  a 
promise  In  fact.  Damages  for  a  trespass  are  not  in  general  recoverable  in 
assumpsit;  and  in  the  case  of  the  taking  of  personal  property,  it  is  generally 
held  essential  that  a  sale  by  the  defendant  should  be  shown.  Jon€9  v.  Hoar^ 
6  Pick.  286;  QUua  Co.  v.  Holoott,  2  Allen,  227;  SUanu  v.  DUUnffham,  22  Yu 
028;  Mann  v.  Xoofce,  U  N.  H.  214;  Smith  v.  SmUh,  48  id.  686;  WUUi  v.  WilUl, 
8  WatU,  277;  Pearsott  ▼.  Chapin,  44  Penn.  St.  9;  Outhrie  v.  Wiokliffe,  1  A.  K. 
Marsh.  83;  FuUer  v.  Dunn,  80  Ala.  78;  Sanden  v.  HomOUm,  8  Dana,  662;  Bar- 
low V.  StaiworUi,  27  Ga.  617;  Pike  v.  Brioht*  »  AU.  882;  Tucker  v.  Jetoe/t,  82 
Conn.  668;  iJfnerson  v.  McA'^oifiara,  41  Me.  666;  Morrisot»  v.  Bogerey  2  Scam.  317 ; 
O'Reer  v.  Strong,  18  IU.  088 ;  EUiaU  v.  Jocfeson,  8  WU.  048.  The  case  of  Fiquet 
V.  Allison,  12  Mich.  880,  on  which  reliance  was  placed  by  defendant  in 
error,  is  clearly  distinguishable  from  this.  There  the  parties  stood  in  contract 
relations  as  tenanto  In  common  in  respect  to  the  property  in  question ;  and 
when  the  defendant  appropriated  his  co-tenant's  share,  and  refused  to  recog- 
nise his  right  therein,  he  was,  as  the  court  pointed  out,  guilty  of  breach  of  a 
duty  which  the  law  implied  from  hU  express  contract.  This  case  presents  no 
corresponding  feature,  and  to  sustain  an  action  as  upon  an  implied  oontraot 
here,  would  be  to  disregard  the  primary  distinctions  in  the  forms  of  action.**— 
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OOMPANT. 

(18  Iowa,  flHU 

BmnawU  of  eaiuu9  to  Federal  eourte, 

Beetioti  689  of  the  United  Statea  Revised  Sututea,  providing  for  the  removal 
of  causes  at  anj  time  before  trial,  from  State  to  United  States  ooarts,  on  the 
ground  of  prejadloe  or  local  inilaence,  is  not  repealed  hy  the  act  of  Congress 
of  March  8,  1876. 

ACTION  to  recover  damages  ocoasioned  to  the  plaintifl  through 
the  alleged  negligenoe  of  the  defendants. 

The  defendant  filed  a  petition  for  the  removal  of  the  cause  to  the 
United  States  Gircnit  Court  on  the  ground  that  defendant  was  a 
lesident  of  Missouri. 

Subsequently,  at  the  same  term,  defendant  filed  another  petition  for 
the  transfer  of  the  cause  to  the  United  States  court,  on  the  ground 
of  prejudice  and  local  influence  existing  in  the  county  where  the  suit 
was  pending.  Proper  bonds  with  su£Bcient  security,  as  provided 
by  the  statutes  of  the  United  States,  were  filed  with  these  applica- 
tions. The  court  overruled  them,  and  refused  to  transfer  the  cause 
to  the  United  States  Circuit  Court.  From  this  decision  defendant 
appeals. 

Trimble  d  Oarruthers,  for  appellant.  Bepeals  by  implication  are 
hot  favored.  Casey  v.  Harnedy  5  Iowa,  1;  Harriman  v.  The  Staiey 
%  O.  Oreene,  270;  Burke  v.  Jeffries  et  al,  W  Iowa,  145;  Baker  it 
Oriffin  V.  &  B.  Milwaukee,  14  id.  214*  A  subsequent  act  does  not 
necessarily  repeal  a  former  act  on  the  same  subject  It  is  the  duty  of 
the  court  to  construe  them  so  as  to  avoid  confiict  and  inconsistencies. 
Robertson  v.  Young,  10  Iowa,  291;  Thatcher  v.  Haun,  12  id.  303; 
Yant  V.  Brooks,  19  id.  87.  No  repeal  takes  place  unless  there  is  an 
Absolute  inconsistency.  Tlie  State  v.  Shaw,  28  Iowa,  67.  The  court 
had  no  jurisdiction  over  the  cause  after  the  application  was  made. 
Herryford  v.  Etna  Ins.  Co.,  42  Mo.  161. 

ff.  B.  ffendershott,  for  appellee.  Under  the  act  of  1789,  the 
party  was  required  to  make  his  application  for  removal  of  the  cause 
at  the  time  of  entering  his  appearance  in  the  State  court     Gibson 
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V.  Johnson^  1  Pet.  C.  0.  44;  Ward  v.  Arredondo,  1  Paine,  410.  It 
was  the  intention  of  the  act  of  March  8>  1875,  to  consolidate  into 
one  statute  all  the  previous  enactments  on  the  subject  of  removals 
from  the  State  to  the  Federal  courts.  Osgood  v.  C.  D,  £  V.  R.  Jo^ 
6  Biss.  330. 

Beck,  J.  [After  deciding  that  the  first  application  for  removiil 
was  insu£Bcient  under  the  act  of  1875.]  IL  The  second  application 
of  defendant  for  the  transfer  of  the  cause  was  made  to  conform  to 
the  requirements  of  the  act  of  Congress  of  July  27>  186B,  as  amended 
by  the  act  of  March  2, 1867.  These  acts,  together  with  that  of  Sept. 
24, 1789,  are  substantially  incorporated  into  section  639  of  the  United 
States  Bevised  Statutes,  and,  it  is  presumed,  are  repealed  thereby,  g 
5596.  It  is  insisted  by  counsel  for  plaintiff  that  section  639  is  repealed 
by  the  later  act  of  March  3,  1875,  and  that,  as  the  last  application 
of  defendant  was  in  conformity  with  that  section  and  not  with  the 
statute  in  force,  the  Circuit  Court  correctly  ruled  in  refusing  to 
send  the  cause  to  the  United  States  court  We  are  required  to 
determine  whether  the  prior  enactments  are  repealed  by  the  act  last 
mentioned. 

The  statute,  it  will  be  obseryed,  applies  to  all  cases  of  which  the 
State  and  Federal  courts  have  concurrent  jurisdiction  under  the 
Constitution  of  the  United  States,  as  interpreted  by  the  Supreme 
Court,  and  provides  that  either  party,  in  any  such  case,  may  remove 
it  to  the  Circuit  Court  of  the  United  States  for  the  proper  district, 
§  2.  The  section  next  following  provides  at  what  time  such  removal 
may  be  made,  and  the  proceeding  to  be  had  authorizing  it  The 
application  is  to  be  at  the  appearance  term,  before  trial,  and  may 
be  made  at  the  option  of  the  party  without  showing  cause  therefor. 
This  statute  confers  the  right  of  removal,  and  prescribes  the  condi- 
tions under  which  it  may  be  exercised.  The  right  can  only  be  ex* 
ercised  in  the  manner  and  at  the  time  provided  by  the  statute. 

Under  the  Bevised  Statutes  (§  639),  in  cases  of  the  character  of 
the  one  before  us,  namely:  those  between  citizens  of  the  State 
wherein  they  are  brought,  and  citizens  of  other  States,  the  ground 
of  the  removal  is  the  showing  of  prejudice  and  local  influence, 
whereby  justice  would  be  defeated.  This  statute  provides  that  the 
right  of  removal  conferred  thereby  may  be  exercised  at  any  time 
before  trial,  upon  a  showing  of  prejudice  and  local  influence. 

It  will  be  observed  that  while  the  two  statutes  confer  the  same 
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right,  they  contain  different  proyidons  governing  its  exercise.  In 
one  instance  the  right  is  to  be  exercised  at  the  option  of  the  party, 
during  the  appearance  term,  before  trial;  in  the  other,  for  prejudice 
or  local  influence,  at  any  time  before  trial.  The  subjects  of  the 
statutes  are  not  confined  exclusively  to  the  right  of  removal  —  the 
time  thereof  and  the  proceedings  to  authorize  the  removal  are  of 
the  subjects  of  the  enactments.  The  statutes  having  different  sub- 
jects in  their  provisions  are  not  in  conflict  The  last  section  of  the 
later  act  (§  10),  which  provides  that  all  conflicting  statutes  are  re- 
pealed, does  not  repeal  the  provision  of  section  639,  Revised  Statutes, 
providing  for  the  removal  of  cause  on  the  ground  of  prejudice  and 
local  influence.  There  is  no  ground  for  holding  the  last  act  to  be 
repealed  by  implication. 

It  follows,  from  these  views,  that  the  Circuit  Court  erred  in  refus- 
ing to  order  the  removal  of  the  cause,  upon  the  application  of 
defendant,  gioonded  upon  prejudioe  and  local  influence. 

Judgment  reversed. 


Blakohabd  y.  Laxbbbx. 

(18  Iowa»  Snj 

Ddoeree — when  preeumed  —  iubtequ&nt  marriage. 

K.  haBband  and  wife  separated,  and  afterward  the  hosband  liyed  and  oohabited 
with  another  woman  whom  he  claimed  to  be  and  who  wan  reputed  to  be  hia 
wife.  Nine  jears  after  the  wife,  with  knowledge  of  the  fact,  married  again, 
and  lived  with  the  second  husband  until  his  death.  In  a  proceeding  for 
dower  out  of  the  estate  of  the  second  husband,  held,  that  it  was  a  presump- 
tion of  law,  (1)  that  the  first  marriage  had  been  dissolved  by  a  legal  divorce 
before  the  second  marriage,  or  (2)  if  the  second  marriage  was  originally  void, 
that  a  subsequeDt  marriage  had  taken  place  after  the  legal  impediment  was 
removed. 

PETITION  for  divorce  alleging  that  the  petitioner  was  the  law- 
ful widow  of  J.  D.  Blanchard,  deceased,  and  that  he  died  seized 
of  certain  lands  descnbed. 

The  defendants,  the  executors  and  heirs  at  law  of  the  said  Blan- 
chard. deceased,  answered  that  the  petitioner  was  never  legally 
married  to  the  deceased;  that,  at  the  date  of  said  alleged  marriage, 
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she  was  legally  incompetent  to  contract  marrfage,  being  then  the 
lawful  wife  of  one  Mnagraye,  to  whom  she  was  married  on  or  about 
the  24th  of  May,  1857. 

The  court  find  that  the  petitioner  was  entitled  to  dower.  Defend- 
ant  appealed. 

A.  R.  Anderson  and  8kwe  S  Bammand,  for  appellants. 

S.  H.  Sears  and  MUdM  S  Lehman^  far  appellee. 

Day,  J.  The  evidence  shows  the  following  state  of  facts:  The 
plaintiff's  name  was  formerly  Mrs.  R  K.  Lord.  On  the  24th  day 
of  May,  1857,  in  Hardin  county,  Ohio,  she  married  Horatio  N. 
Musgraye,  and  soon  thereafter  moved  with  him  to  Indiana,  and  co- 
habited with  him  as  his  wife  about  one  year.  They  both  returned 
to  Ohio  about  the  same  time  and  lived  in  the  same  county,  but  not 
as  man  and  wife.  Some  years  before  plaintiff  left  Ohio,  it  was 
reported  that  Musgrave  was  married  and  he  lived  with  a  woman  as 
his  wife.    Plaintiff  lived  near  by  and  knew  these  facts. 

In  March,  1867,  plaintiff,  under  the  name  of  E,  K.  Lord,  mar- 
ried I.  D.  Blanchard.  She  lived  with  him  as  his  wife  until  his 
death,  August  14, 1872.  She  was  treated  m  the  community  and 
by  her  husband  with  respect,  and  both  she  and  her  husband  were 
of  good  fame  and  reputation.    Musgrave  died  in  June,  1871. 

The  action  of  the  court  below  was  clearly  right,  and  should  be 
affirmed  upon  two  grounds. 

I.  The  plaintiff  and  her  former  husband,  Musgrave,  must  have 
separated  as  early  as  May,  1858,  and  there  is  no  evidejtice  that  they 
ever  cohabited  together  as  husband  and  wife  after  that  time.  The 
plaintiff  did  not  marry  Blanchard  until  March,  1867,  nearly  nine 
years  after  her  separation  from  Musgrave.  For  several  years  prior 
to  this  time  Musgrave  was  living  with  a  woman  who  claimed  to  be, 
whom  he  claimed  to  be,  and  who  was  reputed  to  be,  his  wife.  The 
law  presumes  that  this  cohabitation  of  Musgrave  was  lawful  and 
not  criminal,  and  that  he  had  obtained  a  divorce  from  plaintiff. 
The  case  of  Carroll  v.  Carroll,  20  Tex.  781,  is  directly  in  point 
That  case  involved  the  legality  of  the  marriage  of  the  defendant, 
Susan  Carroll,  with  the  deceased,  Nathaniel  Carroll,  and  arose,  as 
does  this,  out  of  the  claim  of  the  alleged  widow  to  a  share  of  her 
husband's  estate.     It  was  objected  that  the  marriage  was  void, 
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because  the  deceased,  Nathaniel,  at  the  time  of  his  marriage  with 
Susan,  had  a  wife  living,  which  fact  was  known  to  Susan,  the 
defendant.  It  was  proved  that  Nathaniel  had  been  separated  from 
his  former  wife  about  eight  years,  and  that  she  had  married 
again  more  than  two  years  prior  to  the  marriage  between  Susan 
and  Nathaniel.  There  was  no  evidence  that  the  first  wife  of  de- 
ceased had  obtained  a  divorce  prior  to  her  second  marriage.  But 
it  was  held  that  the  law  in  favor  of  innocence  would  raise  a  pre- 
sumption that  such  a  divorce  had  been  obtained.  That  case  is,  in 
principle,  in  all  respects  like  the  one  at  bar.  There  are  other  cases 
which  illustrate  the  force  of  the  presumption  of  innocence,  and 
show  how  it  overrides  opposing  presumptions.  In  the  case  of  The 
King  v.  InhabitarUa  of  Twyning,  2  B.  &  Aid.  887,  it  was  held  that 
the  law  always  presumes  against  the  commission  of  crime,  and  that 
a  woman  who  married  within  twelve  months  after  her  husband  left 
the  country,  would  be  presumed  to  be  innocent  of  bigamy,  the  pre- 
sumption of  innocence  preponderating  over  that  of  the  life  of  the 
husband. 

In  Ydtea  v.  ffottsion,  3  Tex.  438  (449),  where  the  husband  and 
former  wife  separated  in  1818,  and  he  cohabited  with  another 
woman,  as  his  wife,  from  1822  to  the  time  of  his  death,  his  former 
wife  not  having  been  heard  of  during  the  four  years  preceding  the 
commencement  of  the  cohabitation,  it  was  held  that  the  ordinary 
presumption  in  favor  of  the  continuance  of  human  life  should  not, 
under  the  facts  of  the  case,  outweigh  the  presumption  in  favor  of 
the  innocence  of  their  cohabitation,  and  that  there  was  no  legal 
impediment  to  their  contracting  the  matrimonial  relation.  In  Lock" 
hart  V.  White,  18  Tex.  102,  the  same  doctrine  was  announced.  These 
decisions  are  in  entire  harmony  with  the  spirit  and  policy  of  the 
law,  and  they  fully  sustain  the  action  of  the  court  below. 

IL  Musgrave  died  in  June,  1871.  The  plaintiff  and  Blanchard 
after  this  time  continued  to  live  together  as  husband  and  wife, 
until  his  death  in  August,  1872.  During  this  time  Blanchard  in- 
troduced the  plaintiff  as  his  wife  ;  he  called  her  ^'  ma,"  when  speak- 
ing to  one  of  the  family  ;  when  speaking  to  strangers  he  called  her 
"his  wife.'*  They  lived  happily  together,  and  treated  each  other 
with  mutual  respect  During  the  last  illness  of  deceased,  which 
lasted  about  ten  months,  the  plaintiff  sat  up  with  and  waited  on 
him,  and  in  all  respects  treated  him  as  a  lady  would  her  husband. 
She  was  treated  in  the  community  with  respect,  and  was  recog- 
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ni/.ed  us  the  wife  of  deceased.  Blanchard  made  a  will  in  which  he 
mentions  plaintiff  as  his  wife^  and  bequeaths  to  her  the  homestead 
of  200  acres,  and  40  acres  of  timber  contigaous  thereto,  during 
her  natural  life,  provided  she  remains  his  widow. 

Under  these  circumstances,  eyen  if  the  marriage  were  originally 
void,  a  subsequent  marriage  will  be  presumed  to  haye  occurred 
after  the  removal  of  all  legal  impediments  by  the  death  of  Mus- 
grave  in  June,  1871.  It  is  a  settled  rule  of  the  common  law  that 
any  mutual  agreement  between  the  parties  to  be  husband  and  wife, 
inpreseniif  followed  by  cohabitation,  constitute  a  valid  and  bind- 
ing marriage,  if  there  is  no  legal  disability  on  the  part  of  either 
to  contract  matrimony.  Rose  v.  Olarky  8  Paige's  Ch.  574-579. 
Chapter  102  of  the  Revision  provides  the  manner  of  solemnizing 
marriages  in  this  State.  Section  2526  provides  that  marriage  sol- 
emnized, with  the  consent  of  parties,  in  any  other  manner  than  as 
prescribed  in  that  chapter  are  valid;  but  the  parties  themselves, 
and  all  other  persons  aiding  or  abetting,  shall  forfeit  to  the  school 
fund  the  sum  of  fifty  dollars  each.  So  that  in  this  State  no  express 
form  is  necessary,  more  than  at  common  law,  to  constitute  a  valid 
marriage. 

Id  the  case  of  Fenton  v.  Reed,  4  Johns.  51,  it  appeared  that  the 
party  claiming  to  be  the  widow  of  William  Beed,  deceased,  was  in 
the  year  1785  the  lawful  wife  of  John  Guest  In  that  year  Guest 
left  the  State  for  foreign  parts,  and  continued  absent  until  the  year 
1792,  and  it  was  reported  and  generally  believed  that  he  had  died  in 
foreign  parts.  In  1792  the  wife  of  Guest  married  Reed.  In  that 
year,  but  subsequent  to  the  marriage,  Guest  returned  to  the  State 
and  continued  to  reside  therein  until  the  year  1800,  when  he  died. 
Seed  and  defendant  continued  to  cohabit  together  and  maintained 
a  good  reputation  in  society  until  1806,  when  Reed  died.  No 
solemnization  of  marriage  was  proved  to  have  taken  place  subse- 
quently to  the  death  of  Guest.  Upon  these  facts  it  was  held  the 
court  below  was  warranted  in  presuming  a  marriage  after  the  death 
of  Guest.  In  Rose  v.  Clark,  8  Paige's  Ch.  573,  it  was  held  that  a 
subsequent  marriage  may  be  inferred  from  acts  of  recognition,  con- 
tinued matrimonial  cohabitation  and  general  reputation,  even 
where  the  parties  originally  came  together  under  a  void  contract  of 

marriage. 

In  Jackson  v.  Claw,  18  Johns.  347,  the  same  doctrine  was  an- 
nounced.    See,  also,  Starr  v.  Peck,  1  Hill,  270. 
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The  case  of  Wilkinson  y.  Payne,  4  Darn.  &  East,  468,  went 
still  farther  in  the  doctrine  of  presomption.  In  that  case  the  hus- 
band was  under  age  at  the  time  the  ceremony  was  performed;  his 
parents  were  dead  and  he  had  no  legal  guardian  to  consent  to  the 
marriage;  and  under  the  English  marriage  acts,  the  marriage  was 
absolutely  void.  When  he  became  of  age  his  wife  was  upon  her 
death-bed,  and  she  died  in  three  weeks  from  that  time.  But  upon 
proof  that  the  father  of  the  wife,  who  was  the  defendant  in  the 
snit^  and  the  rest  of  his  family  had  always  treated  them  as  husband 
and  wife,  it  was  left  to  the  jury  to  presume  a  legal  marriage  after 
the  husband  was  of  age,  and  they  did  so.  The  Court  of  King's 
Bench  refused  to  disturb  their  verdict 

In  addition  to  all  this,  section  1,  chapter  151,  Laws  of  1862,  which 
is  an  amendment  of  section  2477  of  the  Bevision,  and  was  in  force  at 
the  time  of  the  death  of  Blanchard  and  of  the  commencement  of 
this  action,  provides  that  continuous  cohabitation  as  husband  and 
wife  IS  presumptive  evidence  of  marriage,  for  the  purpose  of  giving 
the  right  of  dower.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


MoOlubb  t.  Oiuabd  Fikb  akd  Mabikb  IxrsiTRAisroB  Oompakt. 

(48  Iowa,  849.) 


Mre  mewrmiee  —  dstoripiian  of  loeaHon  of  imured  proporty^toarraTity  — 

"  eofUained  in.'* 

A  policy  of  insoranoe  was  iBsaed  on  a  carriage  described  aa  "  contained  in  a 
frame  tern."  The  carriage  was  destroyed  by  fire  while  at  a  carriage  shop 
ondeigoing  repairs.  BM,  that  the  loss  was  covered  by  the  policy.  (See 
note,  p.  S58.) 

ACTION  on  a  policy  of  fire  insurance  issued  by  the  defendants 
upon  a  phaeton  described  in  the  policy  as  ''  contained  in  a  frame 
bam,  situated,"  etc.  The  property  was  destroyed  while  at  a  car- 
riage shop  undergoing  repairs.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

Deuntt  O.  Oram,  for  appellant     The  risk  was  restricted  to  such 
times  as  the  property  insured  should  be  at  the  place  mentioned  in 
the  policy.     AnnapoU.^  R.  Co.  v.  Balttmore  Ins,  Co.,  32  Md.  37; 
Voi^  XXU.  — 32 
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a  C,  8  Am.  Eep.  112;  Ins.  Co.  v.  Throop,  22  Mich.  146;  8.  C,  7 
Am.  Bep.  638;  Liebenstein  v.  jEtna  Ins.  Co.,  45  IlL  303;  EUmaker  ▼. 
Franklin  Ins.  Co.y  5  Penn.  St  183.  Defendant's  liability  for  the 
property^  when  away  from  the  premisee  named,  should  be  limited 
to  such  times  as  it  is  being  used  by  the  assured  in  the  ordinary  OQiUBe 
of  business.    MiUs  v.  Farmers*  Ins.  Co.,  37  Iowa,  400. 

Fouke  d  Lyon,  for  appellee.  The  liability  of  the  company  was 
not  restricted  to  the  use  of  the  property  at  the  place  specified,  but 
extended  to  the  ordinary,  use  of  it,  when  temporarily  away  from  the 
location  mentioned  in  the  policy.  Peisrson  ▼.  Miss.  Valley  Ins.  Co., 
24  Iowa,  497;  Mills  v.  Farmers'  Ins.  Co.,  37  id.  400.  When  there 
is  any  doubt  in  the  condition  restricting  the  liability  of  the  com- 
pany, the  construction  should  be  adopted  most  beneficial  to  the 
promisee.  Hoffman  y.  Ins.  Co.,  32  N.  T.  405.  The  finding  of  the 
court  having  the  same  force  as  the  verdict  of  a  jury,  it  will  not  be 
disturbed  if  there  is  any  evidence  to  support  it  Savery  v.  Sypher, 
39  Iowa,  675. 

Anijcs,  J.  It  is  claimed  by  the  defendant  that  it  is  not  liable 
because  the  phaeton  at  the  time  of  the  loss  was  not  contained  in 
the  frame  bam,  but  had  been  removed  to  a  carriage  shop  for  repairs, 
and  because  the  risk  had  been  increased. 

It  is  true  that  any  statement  or  description  on  the  face  of  the 
policy  which  relates  to  the  risk  is  a  warranty.  Wood  v.  I%e  HarU 
ford  Fire  Ins.  Co.,  13  Conn.  544.  And  where  goods  are  described 
as  being  in  a  building  occupied  in  a  certain  way,  the  words  describ- 
ing the  occupancy  must  be  regarded  as  employed  to  express  a  fact 
relating  to  the  risk.  Wall  v.  The  East  River  Mut.  Ins.  Co.,  7  N. 
Y.  370. 

Bepresentations  in  regard  to  circumstances  affecting  the  risk 
amount  to  a  stipulation  that  no  change  will  take  place  whereby  the 
risk  will  be  increased.  Houghton  et  al.  v.  The  Manufacturers^  Fire 
Ins.  Co.,  8  Mete.  114. 

Where,  therefore,  as  appellant  claims,  the  place  in  which  the  in- 
sured property  is  situated  is  made  a  part  of  the  description  for  the 
purpose  of  defining  the  risk,  and  a  removal  takes  place  not  con- 
templated by  the  policy,  the  property  is  no  longer  covered  by  the 
policy.  This  doctrine  is  distinctly  held  in  Boyntan  v.  Clinton  and 
Essex  Mut.  Ins.  Co.,  16  Barb.  254,  and  Annapolis  and  Elkridge 
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R.  R.  Co.  ▼.  Baltimore  Fire  Ins.  Co.,  32  Md.  37;  S.  C,  3  Am.  Bep. 
112.  In  the  former  case  goods  were  insared  as  ^^  in  the  store  part "  of 
the  building,  which  was  on  the  lower  floor,  but  were  at  the  time  of 
the  loss  in  an  office  room  in  the  second  story.  It  was  held  that  no 
reooTcry  coold  be  had.  In  the  latter  case  the  policy  was  upon  cer- 
tain railroad  buildings,  including  car-houses,  and  upon  cars  '^  con- 
tained in  car-house  No.  1/'  among  which  were  specified  two  Murphy 
and  Allison  passenger  cars.  One  of  them,  while  in  use  on  the  line 
of  the  road,  was  destroyed  by  fire.  It  was  held  that  no  recovery 
oonld  be  had  because  at  the  time  of  the  loss  it  was  not  in  the  car- 
housa 

It  is  claimed  by  appellant  that  these  cases  are  in  point,  and  de- 
cisive of  the  case  at  bar.  It  may  be  conceded  that  the  situation 
of  the  property  is  mentioned  in  the  policy  as  a  fact  aflecting  the 
risk.  The  words  describing  the  situation  must  then  be  regarded 
as  a  warranty  not  only  that  the  property  was  contained  in  the  bam, 
but  would  continue  so  ;  and  if,  at  the  time  of  the  loss,  the  carriage 
was  not  contained  in  the  bam  within  the  meaning  of  the  policy, 
we  do  not  see  how  the  plaintiff  can  recover.  This  leads  us  to  con- 
sider what  is  meant  by  the  words  ''contained  in  a  bam,"  when 
used  in  a  policy  of  insurance  and  applied  to  a  carriage.  Suppose 
at  the  time  the  policy  was  signed  and  delivered  the  carriage  was 
standing  in  the  street  in  front  of  the  defendant's  insurance  office, 
where  possibly  it  was ;  would  it  be  competent  now  to  show  such 
fact  to  defeat  the  policy?  We  think  not  The  words  **  contained 
in  a  bam  "  were  not  used  to  describe  its  situation  at  that  moment. 
That  was  not  the  material  fact  in  regard  to  which  the  company 
desired  a  stipulation.  The  material  fact  was  that  the  carriage  when 
not  in  use  was  kept  in  the  bam,  described  as  its  ordinary  place  of 
deposit 

If  the  plaintiff  signed  an  application,  and  was  asked  where  he  kept 
the  carriage,  his  answer  was,  if  he  made  a  true  one,  that  he  kept 
it  in  the  bam  described,  notwithstanding  it  might  at  that  moment 
have  been  in  use  and  not  in  the  barn. 

In  one  sense  it  would  not  have  been  true  that  he  at  that  moment 
kept  it  in  the  bam,  but  it  would  have  been  tme  within  the  mean- 
ing of  the  inquiry.  If  the  word  k^t  bad  been  used  in  the  policy 
instead  of  the  word  contained,  we  think  the  meaning  would  have 
been  the  same. 

The  words  which  are  used  must  be  construed  with  reference  to 
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the  property  to  which  they  are  applied.  Carriages  which  are  kept 
for  sale  and  are  insured  as  contained  in  a  certain  warehouse  could 
not  be  removed  to  a  different  warehouse  without  avoiding  the 
policy.  There  is  nothing  in  the  nature  of  the  property  to  indicate 
that  they  will  be  removed,  and  the  insurance  is  not  made  with 
reference  to  such  fact  But  where  a  person  procures  a  policy  upon 
his  horse,  harness,  buggy  and  phaeton,  as  contained  in  a  certain 
bam,  the  presumption  must  be  that  they  are  in  use,  and  that  the 
policy  is  issued  with  reference  to  such  use.  This  doctrine  was  held 
substantially  not  only  by  this  court  in  Peterson  v.  Miss.  Valley  Ins. 
Co.,  24  Iowa,  494,  but  in  Massachusetts  in  Fitchburg  R.  R.  Co,  v. 
CharlesiOfon  Mut  Fire  Ins.  Co.,  7  Oray,  64. 

It  is  claimed,  however,  that  the  case  of  Annapolis  and  Elkridge 
R.  R.  Co:  V.  Baltimore  Fire  Ins.  Co.,  above  cited,  holds  a  different 
doctrine.  In  that  case  a  car  was  insured  as  in  a  car-house  and  was 
when  destroyed  out  on  the  road,  and  a  right  to  recover  was  denied. 

The  decision  in  this  case  was  put  upon  a  peculiar  ground.  It 
appeared  that  the  car-house  could  not  contain  all  the  cars  described 
in  the  policy.  Again,  the  policy  was  upon  the  car-house  as  well  as 
the  cars,  and  the  car-house  being  in  a  city,  it  and  the  cars  in  it 
were  more  exposed  than  cars  on  the  road.  It  was  thought,  there- 
fore, considering  the  fact  of  the  greater  danger,  and  also  the  fact 
that  the  car-house  would  not  hold  all  the  cars  mentioned  in  the 
policy,  that  the  intention  of  the  railroad  company  was  to  insure 
the  car-house  and  its  contents  as  contents.  Gbasok,  J.,  said  : 
*^  While  some  of  the  cars  which  were  insured  were  in  use,  others 
were  not ;  but  each  car  in  its  turn  took  its  place  in  the  car-house, 
and  while  actually  contained  therein  was  covered  by  the  policy,  so 
that  by  the  terms  of  the  contract  the  appellee  (the  insurance  com- 
pany) would  have  been  liable  for  all  damages  by  fire  to  any  of  the 
insured  cars  which  might  have  occurred  while  they  were  actually 
in  the  car-house." 

In  the  case  at  bar  there  is  nothing  to  indicate  that  it  was  the 
intention  to  insure  the  contents  of  the  bam  as  such.  Each  policy 
must  be  construed  according  to  the  intention  of  the  parties  as  mani- 
fested by  all  its  terms.  We  are  of  the  opinion,  therefore,  that 
while  the  words  ^'contained  in  a  barn,"  describing  it,  are  words 
relating  to  the  risk,  and  constitute  a  warranty  that  the  carnage 
would  continue  to  be  contained  in  the  bam,  they  mean  only  that 
the  bam  described  was  their  place  of  deposit  when  not  absent  there- 
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from  for  tempomry  purposes  incident  to  the  ordinary  uses  and  en- 
joyment of  the  properly. 

The  appellant  sets  up  as  an  additional  ground  of  defense  that 
the  risk  was  increased  by  the  removal  of  the  carriage  to  the  car- 
riage shop.  We  might  indeed  concede  that  the  carriage  shop  was 
not  as  safe  a  place  as  the  bam,  although  the  evidence  upon  this 
point  does  not  clearly  show  whether  it  was  or  not 

In  Bitting*  ▼•  Tolland  Ins.  Oo.,  20  Conn.  139,  the  risk  was  in- 
creased by  the  introduction  into  the  building  of  an  oil  barrel  and 
some  mixed  paints.  It  was  held  that  a  single  act  which  did  not 
belong  to  the  ordinary  use  of  the  building  would  not  prevent  a  re- 
covery. The  same  doctrine  was  held  in  Shaw  v.  Robberda^  6  Ad.  & 
£1.  lb,  and  Leggdt  v.  .Xtna  Ins.  Co,,  10  Sich.  202. 

In  Tbwnsend  v.  Northwestern  Ins.  Co.,  18  N.  Y.  168,  it  was  held 
that  any  increase  of  risk,  incident  to  the  making  of  reasonable  and 
necessary  repairs,  is  a  part  of  the  general  risk  assumed  by  the  in- 
surers and  will  not  avoid  the  policy.  Where  a  carriage  is  to  be  re- 
paired its  lemoval  to  a  carriage  shop  is  incident  to  the  repairs,  and 
if  the  carriage  is  allowed  to  remain  there  only  a  reasonable  length 
of  time,  we  think  the  risk  such  only  as  was  contemplated  by  the 
insurer  and  paid  for  by  the  insured. 

Judgment  affirmed. 

NoTB. — It  Is  a  reaaonable  role,  though  one  not  onivenaUj  foUowed,tbal 
the  ooort  mmt  look  at  the  nature  of  the  propertj  inanred  as  weU  as  the  words  of 
the  oontract  to  ascertain  the  intention  of  the  parties.  FitcMmrg  Railroad  Co, 
T.  Charleatown  Inguranee  Co,^  7  Gray.  64. 

An  Insuranoe  on  a  hou9e  includes  every  thing  accessory  or  appurtenant  to  the 
main  building  as  a  rear  building  separated  by  a  smaU  yard  and  used  as  a  Icitohen. 
Workman  v.  Inauranot  Co.^  2  La.  (O.  8.)  607;  and  see  White  ▼.  Inturance  Co.^ 
8  Qray,  6SB;  Blake  v,  Inmt/ranoe  Co  ,  12  id.  265  So  a  policy  on  *'  stoclc  contained 
in  a  chair  factory/*  was  held  to  cover  stoclc.  not  only  in  the  main  building  but 
also  in  the  engine-house  appurtenant  to  but  ten  feet  distant  from  the  main 
building.  LiebenHein  v.  Baitic  Inmiranoe  Co.,  46  III.  301.  So  a  policy  **on 
machinery,  consisting  of  cards,  mules,  pickers,  shafting  and  belting  .... 
ill  the  first  story  of  a  four  story  and  basement  building,  situate.**  etc.,  was  held 
to  cover  pickers  which  were  not  in  the  first  stciiy  of  the  building  when  the 
policy  was  Issued,  nor  when  they  were  burned,  but  were  in  the  "  picker  housA.** 
a  one  story  extension.  Jfeodoincro^  v.  Stafhdttrd  Ziisiimncf  Co.,  61  Pen n.  St. 
91  So  a  policy  on  cars.  etc..  "on  the  line  of  their  road,  and  In  actual  use. 
covers  cars  on  a  branch  road  440  feet  from  the  Ktie  of  the  plaintilTs  road.** 
Pitchimrg  Railroad  Co.  v.  Charteniottni  Tnmirmirt  f-n,,  ante. 

In  Fair  V.  MafihaUcm  Irm^irauce  Co..  112  Mass.  820.  the  policy  was  **on  stock 
of  dry  goods  .  .  .  contained  In  the  frame  building  known  as  Hnnt  Rulld- 
if'n  •  .  •  asperpinn  filed."  The  goods  insured  wpfp  at  the  time  In  one 
store  in  said  Hnnt  BuUding,  which  the  plan  filed  showed  to  be  divided  intq 
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aeveral  stores.  At  the  time  of  the  loss  the  goods  were  distribated  throned  all 
the  stores.  Held,  that  the  words  of  the  policy  did  not  restriot  the  insared  to  a 
partloalar  part  of  the  building,  and  tliat  the  policy  covered  the  loss. 

In  Farmers'  Loan  and  Truat  Co,  t.  Harmony  Fire  Insurance  Co.,  61  Barb.  33; 
affirmed,  41 N.  Y.  619,  the  plaintiffs  as  trustees  effected  an  insurance  "on  any 
property  belonging  to  the  said  trust  company  as  trustees  and  lessees  as  aforesaid 
and  on  any  property  for  which  they  may  be  liable,  it  matters  not  of  wliat  the 
property  may  consist,  nor  where  It  may  k)e,  provided  the  property  Is  on  prem- 
ises owned  or  occupied  by  the  said  trustees,  and  situate  on  their  railroad 
premises  In  the  city  of  Racine.*'  The  plaintiffs  as  such  trustees  owned  and 
occupied  a  wharf  to  which  the  cars  came,  and  which  was  used  in  transferring 
freight  between  boats  and  cars.  Plaintiffs*  dredge  boat  was  burned  while  fast 
to  this  wharf,  and  the  court  held  that  the  loss  was  within  the  meaning  of  the 
policy.  In  Webb  v.  National  itisurance  Co.,  2  bandf .  497,  the  policy  was  on 
timber  in  a  ship  yard,  and  the  court  admitted  evidence  that  it  was  usual  to 
keep  such  timber  on  the  sidewalk,  outside  of,  but  in  the  vicinity  of  the  ship- 
yard, and  held  that,  such  usage  being  proved,  the  policy  covered  timber  on  the 
sidewalk.  So,  when  a  policy  covered  '*  furniture  *  generally  in  a  house  which 
was  described,  furniture  stored  in  a  garret  and  but  rarely  used  was  held  to  be  in- 
cluded.   Clark  V.  Firemen* b  Inauranoe  Co.,  18  Ia.  (O.  8.)  481. 

In  Peterson  v.  Mii»i88i$>pi  Valley  Insurance  Co.,  24  Iowa,  494,  a  policy  was 
issued  on  plaintiiTs  "  dwelling-house,  9400;  grain  in  the  stack  or  crib,  9900;  haj 
in  staolc,  9820;  seven  horses,  9750;  cattle,  927S,  situate  in  section  22,  town  99, 
range  7  west.**  WhUe  the  Insured  was  hauling  his  grain  to  market  he  stopped 
for  the  night  at  a  hotel,  the  bam  of  which  with  one  of  his  horses  was  burned. 
Held*  that  the  contract  did  not  limit  the  use  of  the  property  to  section  22;  but 
that  the  language  used  was  intended  to  describe  the  location  and  not  to  limit 
the  use  of  the  horses  to  the  land  mentioned.  So  in  Mitts  v.  Farmers*  Insurance 
Co.,  87  Iowa,  400,  the  issuers  of  a  policy  on  livestock  were  held  liable  for  a 
horse  killed  at  a  place  not  upon  the  premises  specified,  if  it  was  being  used  in 
the  ordinary  course  of  business. 

In  Everett  v.  Continental  Ins.  Co.,  21  Minn.  76,  the  policy  was  on  a  threshing 
machine  '*  stored  in  bam,**  etc.  The  machine  was  not  In  the  iMU-n  when 
destroyed,  but  in  a  field  where  it  had  been  In  use.  The  policy  provided 
that  only  such  false  or  erroneous  representations  as  were  material  should  avoid 
it.  The  court  held  that  the  representation  as  to  location  was  not  material, 
but  that  Its  object  was  simply  to  identify  the  machine.  The  court  continued : 
"  but  whatever  might  have  been  the  purpose  of  the  location  of  the  machine 
in  the  application  and  policy,  there  is  no  ground  whatever  for  contending  that 
it  was,  in  letter  or  spirit,  a  promissory  stipulation  on  the  part  of  the  insured 
or  a  condition  of  insurance  on  the  part  of  the  insurer,  that  this  location  should 
remain  unchanged,  or  if  changed,  that  while  changed,  the  insurance  should 
cease  or  be  suspended.**  Citing  Smith  v.  Mech.  A  Travelers*  Ins.  Co.,  ©  N.  Y. 
899;  Blood  v.  Hotrard  Fire  Ins.  Co.,  12  Cush.  472;  Flanders  on  Fire  Ins.  241. 
266.  260.4fi6. 

On  the  other  hand,  in  Eddy  Strest  Fimndry  v,  Camdeti  Ins.  Co..  1  Cliff.  800,  the 
property  to  be  insured  was  described  as  being  In  a  building  in  the  rear  of  82  Eddy 
street,  used  as  a  furnace  house.  The  property  was  destroyed  in  a  storehouse 
which  could  not  properly  be  described  as  being  in  the  rear  of  82  Eddy  street  but  as 
in  the  rear  of  82  and  84  of  that  street.  It  was  held  that  the  insured  could  not 
recover  because  the  property  was  not  at  the  place  described,  co  where  gnotU 
were  described  as  **in  the  store  part**  of  a  building,  but  when  lost  they  were 
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tn  the  seoond  and  third  stories  of  the  bailding,  whilst  the  store  part  was  ooou- 
pied  bj  other  parties ;  it  was  held  that  the  Insurers  were  not  liable.  Boyntan 
T.  CUnUm  In9.  Co.,  Itt  Barb.  254. 

A  poUoj  on  a  "  new  bark  now  being  built  at  Butler's  shipyard  at  Baltimore," 
was  held  not  to  cover  material  and  other  work  prepared  to  be  put  on  the  bark 
and  Ijlng  in  the  ship  yard  and  in  sail  lofts  therein.  Af ason  ▼.  Franklin  itis. 
Co.,  12  OilL  &  J.  468.  A  policy  **  on  chair  lumber  contained  in  the  two  story 
frame  building,'*  etc.,  was  held  not  to  include  chair  lumber  iu  the  eugiue- house, 
though  oonnected  by  a  platform  with  the  building.  Liebenstein  y.  JBtna  Ing. 
Co.,  46  m.  808. 

In  Prwidmot^  eto.,  iS.  iS.  Co.  y.  Yw^ktf  Ina.  Co,,  10  R.  I.  74,  the  piaiutiffB, 
the  P.  It  W.  K.  B.  Ck>.,  procured  insurance  In  the  defeudaut  lusurauce  com- 
pany, the  policy  of  insurance  containing  the  following  proviso:  *' Provided, 
all  the  property  hereby  insured  is  on  premises  owned  or  occupied  by  the  Prov- 
idence It  Woroester  Railroad  Ck>.,  in  Massachusetts  and  Rhode  Island.  *  *  * 
It  matters  not  whether  the  property  is  in  motion  on  the  road,  at  rest,  or  in 
buildings."  Held,  that  by  reason  of  this  proviso  the  defendant  Insurance  com- 
pany was  not  liable  for  a  loss  occniring  upou  premises  not  used  or  occupied  by 
the  plaintlA  at  the  time  of  the  issuing  of  the  poli<^,  although  so  used  and 
oeeupied  by  them  at  the  time  of  the  loss. 

In  Bryoe  v.  LorUkurd  Fire  Ins.  Co.,  £6  N.  Y.  240;  8.  C,  14  Am.  Rep.  248,  the 
policy  was  on  merchandise  "contained  in  letter  C,  Patterson  stores."  The 
**  Patterson  stores  "  constituted  a  warehouse  divided  into  sections  by  fire- 
proof walls,  and  were  designated  by  letters  of  the  alphabet.  The  merchandise 
waa  infbctin  ''letter  A"  at  the  date  of  the  policy  and  of  the  loss.  In  an 
action  to  reform  the  policy  on  the  ground  of  mistake  and  to  recover  the  loss, 
it  was  held  that  the  description  of  the  locality  of  the  insured  goods  waa  a 
wananty,  and  that  the  defendants  were  not  liabl«.~RBP. 


HoBST  y.  Wagvbb. 

(48  Iowa,  8TB.) 


JF^ffoUabU  intirummU^aUeraHan  of^uhm^  net  maUriai^immtmi  iOt&r^ 

€Mon 

The  payee  of  a  note,  deairing  to  transfer  it,  and  being  ignorant  of  the  appio^ 
priata  method,  eraaed  his  own  name  and  inserted  that  of  the  transferee ; 
but  subeequently  and  before  delivery  restored  the  instrument  to  its  original 
form  and  transferred  it  by  indorsement.  EM,  that  the  alteration  waa  not 
material.* 

ACTION  on  a  promissory  note  executed  by  the  defendant,  Wag- 
ner, to  the  plaintiffs  father,  John  Horet,  payable  to  his  order, 
«nd  on  a  mortgage  given  to  secure  the  same. 

•  See  Draptr  v.  IFood  (U2  Mass.  815),  17  Am.  Rep.  88  and  uote^ 
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The  said  John  Horst,  in  order  to  transfer  the  note  to  his  daaghter, 
the  plaintifEy  erased  the  name  John  and  inserted  the  name  Frances. 
Afterward^  and  so  far  as  the  record  shows,  before  the  note  was 
delivered  to  the  plaintiff,  he  struck  oat  the  alteration,  restored  the 
note  to  its  original  form,  and  transferred  the  note  to  the  plaintiff 
by  indorsement. 

The  defendant,  Wagner,  sets  up,  as  a  defense,  the  alteration. 
Judgment  for  defendant    Plaintiff  appeals. 

H.  d  W.Scofield,  for  appellant.  The  alteration  of  the  note, 
under  the  circumstances  of  the  case,  was  immaterial  2  Pars,  on 
Cont.  226 ;  Cooley  v.  Brayton,  16  Iowa,  16 ;  Robinson  v.  Phemiz 
Insurance  Co.,  25  id.  434.  Nothing  but  a  fraudulent  purpose  or 
corrupt  intent  in  making  the  alteration  would  render  the  note  void. 
Trow  V  Starch  Co.,  1  Daly,  280 ;  Van  Horn  v.  Bell,  11  Iowa,  468 ; 
Murray  y.  Gfraham,  29  id.  524 ;  Krause  v.  Meyer,  32  id.  567.  The 
mortgage,  standing  alone,  is  an  evidence  of  indebtedness,  upon  which 
the  plaintiff  may  recover.  OiUeti  v.  Pofoell,  Spear's  Oh.  142  ;  dark 
V.  Bancroft,  13  Iowa,  322  ;  KetaburyY.  Rutter,  38  id.  181. 

McJunkin,  Henderson  d  Jones,  for  appellee. 

Adahs,  J.  I.  We  are  inclined  to  think  the  alteration  of  the 
note  was  material.  The  plaintiff,  as  the  note  stood  altered,  could 
not  properly  demand  payment.  She  was  neither  indorsee  nor 
rightiuUy  payee.  That  a  material  alteration  of  an  instrument  by 
the  holder,  without  mistake,  and  with  intent  to  change  the  legal 
effect,  will  discharge  the  maker,  is,  of  course,  not  denied.  But  in 
this  case  three  things  should  be  observed  : 

1st.  The  payee,  John  Horst,  testifies  :  ''I  made  the  alteration  to 
assign  the  note  to  my  daughter."  No  reason  is  shown  for  his  not 
indorsing  it,  except  ignorance  and  mistake.  It  is  claimed  by  appel- 
lee, to  be  sure,  that  as  the  note  was  given  for  land  which  plaintiff's 
father  had  intended  to  deed  her,  and  that  as  she  was  a  minor  when 
it  was  sold  to  defendant,  an  attempt  was  made  to  transfer  the  note 
by  alteration  instead  of  by  indorsement,  to  enable  her  to  set  aside 
the  sale.  It  is  sufficient  for  us  to  say  that  we  do  not  think  the 
evidence  sustains  this  theory.  We  are  satisfied  that  the  alteration 
was  made  wholly  througrh  iterance  and  mistake,  as  to  the  proper 
manner  of  transferring  the  note. 
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3d*  There  was  no  intent  to  change  the  legal  effect  of  the  instni- 
ment  otherwise  than  to  substitute  the  plaintiff  as  payee,  and  no 
intent  to  prejudice  the  maker  in  any  respect. 

3d.  The  alteration  was  stricken  out,  the  note  was  restored  to  its 
original  form,  and  regularly  indorsed  to  the  pluintiff. 

Such  being  the  facts,  we  are  of  the  opinion  that  the  plaintiff  was 
eutitled  to  recover. 

In  2  Pars,  on  Notes  and  Bills,  570,  the  author  says  :  ''  If  the 
alteration  was  made  fraudulently,  oi  with  illegal  intention,  or 
if  the  original  words  cannot  certainly  be  restored,  or  if  any  party 
has  become  interested  in  the  note,  or  affected  by  it,  or  related  to  it, 
since  the  alteration,  in  such  a  way  that  the 'alteration  will  do  a  wrong 
to  that  party,  in  either  of  these  cases  we  should  say  that  the  party 
must  abide  by  the  alteration  he  made,  and  accept  the  consequence 
of  making  it.  But  unless  one  of  these  reasons  exists,  we  are  not 
aware  of  any  good  and  sufBoient  argument  for  refusing  to  permit 
him  to  restore  the  instrument  to  its  original  form  and  force." 

It  is  not  necessary  that  we  should  indorse  the  doctrine  of  the 
learned  author  to  the  full  extent.  The  payee  was  authorized  by  the 
Tery  terms  of  the  note  to  make  it  payable  to  plaintiff.  He  was 
authorized  to  accomplish  the  very  result  which  he  attempted  to 
accomplish.  The  objection,  therefore,  is  not  as  to  the  result  aimed 
at,  but  to  the  manner  of  effecting  it.  Had  the  result  aimed  at 
not  been  authorized,  it  would  be  more  doubtful  whether  the  alter- 
ation could  be  stricken  out  and  the  instrument  restored.  But  as 
the  alteration  in  this  case  was  simply  an  unauthorized  manner  of 
accomplishing  an  authorized  result,  we  cannot  regard  it  such  an 
alteration  as  may  not  properly  be  stricken  out,  so  as  to  leave  the 
instrument  in  its  origmal  form. 

Jitdgmmt  rm)er9ed. 


SfATB  y.  WlKTHBOP. 

(48  Iowa,  sift.) 

Mmimti  low^mnnlir— tnA^n  if^ami  itsbfeei  <>f  —  ktOspmidmU  Iffk 

An  infuit,  even  afker  Urth,  Is  not  the  subject  of  mxa&tat,  nntU  an  Independent 

dreolatloa  has  been  establldied. 

YoinXXII.  — 88 
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INDICTMENT  for  murder.    Gonyiotion  and  sentenoe  for  man- 
slaaghter. 

J.  Evans  Owens,  for  appellant. 

M.  E.  Chdts,  attorney-general,  for  appellee. 

Adahs,  J.  The  defendant  is  a  physician,  and  was  em^oyed  by 
one  Boxia  Clayton  to  attend  her  in  childbirth.  The  child  died. 
The  defendant  is  charged  with  having  produced  its  death.  Evi* 
dence  was  introduced  by  the  State  tending  to  show  that  the  child/ 
previous  to  its  death,  respired  and  had  an  independent  circulation. 
Evidence  was  introduced  by  the  defendant  tending  to  disprove  such 
facts. 

The  defendant  asked  the  court  to  give  the  following  instruction: 

''  To  constitute  a  human  being,  in  the  view  of  the  law,  the  child 
mentioned  in  the  indictment  must  have  been  fully  bom,  and  bom 
alive,  having  an  independent  circulation  and  existence  separate 
from  the  mother,  but  it  is  immaterial  whether  the  umbilici  cord 
which  connects  it  with  its  mother  be  severed  or  not" 

The  court  refused  to  give  this  instraction,  and  gave  the  follow- 
ing. 

"  If  the  child  is  fully  delivered  from  the  body  of  the  mother, 
while  the  after  birth  is  not,  and  the  two  are  connected  by  the  umbili- 
cal cord,  and  the  child  has  independent  life,  no  nuUUr  whether  U 
has  breathed  or  not,  or  an  independent  eireukUum  has  been  estaih 
ttshed  or  not,  it  is  a  human  being,  on  which  the  crime  of  murder 
may  be  perpetrated." 

The  giving  of  this  instrootion,  and  the  refusal  to  instraot  as 
asked,  are  assigned  as  error. 

The  court  below  seems  to  have  assumed  that  a  child  may  have 
independent  life,  without  respiration  and  independent  circulation. 
The  idea  of  the  court  seems  to  have  been  that  the  life  which  the 
child  lives  between  the  time  of  its  birth  and  the  time  of  the  estab- 
lishment of  respiration  and  independent  circulation  is  an  independ- 
ent life.  Tet  the  position  taken  by  the  attorney-general,  in  his 
argument  in  behalf  of  the  State,  is  fundamentally  diflFerent  He 
says:  ^'  It  will  probably  not  be  contended  that  independent  life  can 
exist  without  independent  circulation,  and  hence  the  existence  of 
the  former  necessarily  presumes  the  existence  of  the  latter,  and  so 
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other  or  further  proof  is  mmeoeflsary.''  He  farther  says:  ^*  The 
instmotion  complained  of  amoiuits  to  nothing  more  than  the  state- 
ment that,  if  the  child  had  an  independent  life,  then  it  was  not 
neoesflary  to  establish  those  facts  upon  which  the  existence  of  life 
necessarily  depends."  If  such  was  the  meaning  of  the  court  below, 
the  language  used  to  express  it  was  very  unfortunate.  The  court 
said  that,  if  the  child  had  independent  life,  it  is  no  matter  whether 
an  independent  circulation  had  been  established  or  not.  The  attor- 
ney-general says  that,  if  the  child  had  indepehdent  life,  it  had  inde- 
pendent circulation,  of  course.  But  whether  we  take  the  one  view 
or  the  other,  we  think  the  instruction  was  wrong.  We  will  con- 
sider first  the  view  that  independent  life  and  independent  circula- 
tion necessarily  co-exist,  and  examine  the  instruction  as  if  that 
were  conceded. 

It  follows  that  where  a  child  is  bom  alive,  and  the  umbilical 
cord  is  not  seyered,  and  independent  circulation  has  not  been  estab- 
lished, independent  life  is  impossible,  and  the  instruction  amounts 
to  this,  that  if  the  jury  should  find  independent  life  under  such 
circumstances,  although  it  would  be  impossible,  they  might  find 
the  killing  of  the  child  to  be  murder.  Such  an  instruction  could  serve 
no  valuable  purpose,  and  would  necessarily  involve  the  jury  in 
confusion.  It  would  do  worse  than  that ;  it  would  tell  the  jury  in 
effect  that  they  might  find  independence  of  life  in  utter  disregard 
of  the  conditions  in  which  alone  it  could  exist.  To  show  how  the 
defendant  was  prejudiced,  if  the  instruction  is  to  be  viewed  in  this 
lightywe  may  say  that  there  was  evidence  that  the  dticltis  arteriosus 
was  not  closed.  This  evidence  tended  to  show,  slightly  at  least, 
that  independent  circulation  had  not  been  established.  The  instruc- 
tion told  the  jury,  by  implication,  that  they  might  disregard  this 
evidence.  But  we  feel  compelled  to  say  that  we  do  not  think  that 
the  attorney-general's  interpretation  of  the  instruction  ever  oc- 
curred to  the  court  below.  It  is  plain  to  see  that  the  court  below 
meant  that  independent  life  is  not  conditioned  upon  independent 
circulation.  The  error,  if  there  was  one,  consisted  in  assuming 
that  it  was  not  The  question  presented  for  our  determination  is 
by  no  means  free  from  difficulty.  Can  the  child  have  an  independ- 
ent life,  while  its  circulation  is  still  dependent  upon  the  mother? 
There  are  two  senses  in  which  the  word ''  independence ''  may  be  used. 
There  is  actual  independence,  and  there  is  potential  independence. 
A  child  is  actually  independent  of  its  father  when  it  is  earning  its  own 
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liying.  It  is  potentially  independent  when  it  is  capable  of  earning 
its  own  living.  We  think  the  court  below  nsed  the  word  independent 
in  the  latter  sense.  While  the  blood  of  the  child  circolates  throngh 
Hie  placenta,  it  is  renovated  through  the  lungs  of  the  mother.  In 
such  sense  it  breathes  through  the  lungs  of  the  mother.  Wharton 
&  Stille's  Medical  Jurisprudence,  2d  Vol.,  §  128.  It  has  no  occasion 
during  that  period  to  breathe  through  its  own  lungs.  But  when  the 
resource  of  its  mother's  lungs  is  denied  it,  then  arises  the  exigency 
of  establishing  independent  respiration  and  independent  circula- 
tion. Children,  it  seems,  oftentimes  do  not  breathe  immediately 
npon  being  bom,  but  if  the  umbilical  cord  is  severed,  they  must 
then  breathe  or  die.  Oases  are  recorded,  it  is  true,  where  a  child 
has  been  wholly  severed  from  the  mother,  and  respiration  has  not 
apparently  been  established  until  after  the  lapse  of  several  minutes 
of  time.  During  that  time  it  must  have  had  circulation,  and  the 
circulation  was  independent.  Whether  it  had  inappreciable  respi- 
ration, or  was  in  the  condition  of  a  person  holding  his  breath,  is  a 
question  not  necessary  to  be  considered  for  the  determination  of 
tills  case.  It  is  sufficient  to  say,  that  while  the  circulation  of  the 
child  is  still  dependent^  its  connection  with  the  mother  may  be 
suddenly  severed  by  artificial  means,  and  the  child  not  necessarily 
die.  This  is  proven  by  what  is  called  the  CiBsarean  operation.  A 
live  child  is  cut  out  of  a  dead  mother  and  survives.  Such  a  child 
has  a  potential  independence  antecedent  to  its  actual  independence. 
So  a  child  which  has  been  bom,  but  has  not  breathed,  and  is  con- 
nected with  the  mother  by  the  umbilical  cord,  may  have  the  power 
to  establish  a  new  life  upon  its  own  resources  antecedent  to  its 
exercise.  According  to  the  opinion  of  the  court  below,  the  killing 
of  the  child  at  that  time  may  be  murder.  It  is  trae  that  after  a 
child  is  bom  it  can  no  longer  be  called  a  fmtue^  according  to  the 
ordinary  meaning  of  that  word.  Beck  says,  however,  in  his  Medical 
Juris.,  1st  Vol.,  498:  ''It  must  be  evident  that  when  a  child  is  bom 
alive,  but  has  not  yet  respired,  its  condition  is  precisely  like  that  of 
the  fatus  in  utero.  It  lives  merely  because  the  /(etal  circulation 
is  still  going  on.  In  this  case  none  of  the  organs  undergo  any 
change.''  Gasper  says,  in  his  Forensic  Medicine,  dd  Vol.,  33:  ''In 
foro  the  term  'life'  must  be  regarded  as  perfectly  synonymous 
with  '  respiration.'  Life  means  respiration.  Not  to  have  breathed 
is  not  to  have  lived." 
While,  as  we  have  seen,  life  has  been  maintained  independent  of 
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the  mother  without  appreciable  respiration^  the  quotations  above 
made  indicate  how  radical  the  difference  is  regarded  between  fmtal 
life  and  the  new  life  which  succeeds  upon  the  establishment  of 
lespiration  and  independent  circulation. 

it  we  turn  from  the  treatises  on  Medical  Jurisprudence  to  the 
reported  decisions,  we  find  this  difference,  which  is  so  emphasized 
in  the  former,  made  in  the  latter  the  practical  test  for  determining 
when  a  child  becomes  a  human  being  in  such  a  sense  as  to  become 
the  subject  of  homicide.  In  Rex  v.  Enochs  5  0.  &  P.  539,  Mr.  Jus- 
tice J.  Parkb  said:  '^  The  child  might  have  breathed  before  it  was 
bom,  but  its  having  breathed  is  not  sufficiently  life  to  make  the 
killing  of  the  child  murder  There  must  have  been  an  independent 
circulation  in  the  child,  or  the  child  cannot  be  considered  as  aliye 
for  this  purpose." 

In  Begxna  y.  Trilloe,  1  Oar.  &  M.  650,  Ebskuste,  J.,  in  charging 
the  jury,  said:  '*  If  you  are  satisfied  that  this  child  had  been  wholly 
produced  from  the  body  of  the  prisoner  alive,  and  that  the  prisoner 
willfnUy  and  of  malice  aforethought  strangled  the  child,  after  it  had 
been  so  produced,  and  while  it  was  alive,  and  while  it  had  an  inde- 
pendent circulation  of  its  own,  I  am  of  the  opinion  that  the  charge 
is  made  out  against  the  prisoner."  See,  also,  Greenleaf  on  Ev.,  3d 
VoL,  §  136. 

It  may  be  asked  why,  if  there  is  a  possibility  of  independent  life, 
the  killing  of  such  a  child  might  not  be  murder. 

The  answer  is,  that  there  is  no  way  of  proving  that  such  possi* 
biUty  existed  if  actual  independence  was  never  established.  Any 
verdict  based  upon  such  finding  would  be  the  result  of  conjecture. 

Judgment  revermL 


LoGiLET  y.  Ptvb. 

<«Iow»,flB4.) 
l^uMpal  ecrparoHon — pawen — rigM  to  grant  mon4tpoHe8, 

A  dij  was  aathorised  bj  its  charter  to  "  Ueense,  tsx  and  regulate  "  omnibuses. 
EM,  that  it  had  no  power  to  grant  an  exclusive  right  to  ran  omnibuses 
within  its  limits  • 

*  See  1  DiU.  Man.  Corp.,  1 2n«  et  seq. 
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ACTION  for  damages.  The  plaintiff's  petition  alleged  that  by 
ordinance  the  city  of  Dubuque  had  granted  to  plaintiff  the 
exclusive  privilege  and  franchise  of  running,  for  hire,  omnibuses  for 
the  purposes  of  conveying  passengers,  eta,  in  said  city;  fchat  the 
defendant,  in  violation  of  said  ordinance,  did,  during  the  continu- 
ance thereof,  run  omnibuses  for  the  conveyance  of  passengera  in 
said  city  to  plaintiff's  damage. 

To  the  petition  defendant  demurred  on  the  ground  that  the  giant 
of  exclusive  privilege,  attempted  to  be  made  in  the  ordinance,  is 
beyond  the  authorily  of  the  city,  and,  therefore,  void.  The  de* 
murrer  was  overruled,  and,  the  defendant  standing  thereon,  judg- 
ment was  rendered  against  him,  from  which  he  appeals. 

The  provisions  of  the  charter  of  the  dty,  so  far  as  bearing  apon 
this  question,  are  stated  in  the  opinion* 

B.  MeCenejf,  for  appellant. 

D.  B.  Lyon  and  Wilson  di  (/Donnett,  for  appellee. 

Bbok,  J.  L  The  power  of  municipal  corporations  is  strioQy  oo&* 
fined  within  the  limits  prescribed  by  the  statutes  creating  them, 
and  will  not  be  extended  by  the  courts  upon  mere  inference.  It 
always  depends  upon  express  grant,  or  must  be  necessarily  implied 
as  incident  to  other  powers  expressly  granted,  or  indispensable  to 
the  object  and  purpose  for  which  the  corporations  were  created. 
Doubts  as  to  the  existence  of  such  powers  must  be  resolved  against 
the  corporations  and  in  favor  of  the  publia  Merriam  v.  Moodg, 
Eafr,  ^  Iowa,  164;  The  Staie  v.  Smith,  31  id.  493  ;  Ham  v.  Mia$r^ 
20  id.  450 ;  CUy  of  Burlington  v.  KelUr,  18  id.  60. 

IL  A  municipal  corporation  can  grant,  if  at  all,  exclusive  priv- 
ileges for  the  protection  of  business  which,  without  prohibitory 
legislation,  would  be  free  to  all  men,  only  under  express  legislative 
grant  of  power.  Monopolies  being  prejudicial  to  the  public  wel- 
fare, the  courts  will  not  infer  grants  thereof,  refusing  to  presume 
the  existence  of  legislative  intention  in  conflict  with  public  policy. 
The  State  ex  rel.  v.  Oin.  Gae-light  and  Coke  Oo.,  18  Ohio  St  262 ; 
Minium  v.  Larue,  23  How.  435 ;  Charlee  River  Bridge  t.  Warrm 
Bridge,  11  Pet  420. 

IIL  The  power  in  question  attempted  to  be  exerciBod  by  the  oitj, 
in  granting  plamtiilB  the  exclusive  right  to  run  vehicles  for  flia 
transportation  of  passengers,  it  is  claimed  by  plaintiffli^  may  ba 
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based  upon  certain  proyisions  of  the  city  charter  to  the  following 
effect.  The  charter  declares  that  the  city  shall  '^exercise  and 
enjoy  all  rights,  immnnitieSy  powers  and  priyileges"  *  '^  ^ 
^ iq>pertaining  to  a  municipal  corporation/'  and  may  ''make  all 
ordinances  necessary  and  proper  for  carrying  into  effect  the  powers  " 
granted  by  the  charter;  and  that  it  may  ''make  regulations  to 
secure  the  general  health  of  the  city,'^  and  may  "^  license,  tax  and 
regulate  hackney  carriages,  omnibuses,  wagons,  carts,  drays  and  all 
other  yehides.''  These  are  all  of  the  proyisions  found  in  the  char- 
ter which  are  relied  upon  to  support  the  power  of  the  city,  to  enact 
and  enforce  the  ordinance  in  question.  It  certainly  cannot  be 
olaimed  that,  in  anyone  of  them,  is  the  power  conferred  by  express 
words. 

As  we  haye  seen,  the  power  to  grant  monopolies  does  not  apper- 
tain to  a  municipal  corporation,  unless  upon  express  grant  It  can- 
not be  claimed  that  a  general  grant  of  such  powers  as  pertain  to 
cities  would  include  such  as  can  only  be  exercised  under  an  express 
grant.  Such  a  rule  would  abrogate  the  doctrine  restricting  the 
city  to  the  exercise  of  such  powers  as  are  expressly  conferred  upon 
it  and  carries  on  its  face  an  obyious  construction  of  terms.  The 
proyisions  of  the  charter  authorizing  ordinances  necessary  to  carry 
into  effect  the  powers  granted,  and  to  secure  the  general  health  of 
the  city,  cannot  be  interpreted  as  an  additional  grant  of  power,  but 
must  be  understood  simply  as  direction  for  the  exercise  of  powers 
before  bestowed.  The  grant  of  power  to  license,  tax  and  regulate 
omnibuses  and  other  yehicles,  certainly  cannot  be  construed  into 
the  bestowal  of  authority  to  create  monopolies  in  their  use.  It  has 
been  held  that,  when  a  municipal  charter  granted  the  power  to 
regulate  and  license  the  slaughtering  of  animals,  the  city  counsel 
could  not  designate  a  particular  building  for  the  prosecution  of 
such  business  and  forbid  it  elsewhere,  thus  conferring  upon  the 
owner  a  monopoly  of  that  business  in  the  city.  Chicago  y.  Rumpff^ 
45I1L  90. 

We  conclude  that  the  charter  of  the  city  of  Dubuque  confers  no 

authority  upon  the  municipal  goyemment  to  grant  the  exdusiye 

{Hriyilege  of  running  omnibuses  and  other  yehicles,  as  is  attempted 

in  the  ordinance  under  which  the  plaintifb  claim  to  recoyer  m  this 

case.     The  demurrer  to  this  petition  ought,  therefore,  to  haye  been 

sustained. 

Judgment  reversed. 
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rutrain  eoU§etiai^  qf. 

An  Mtkm  does  not  Be  in  the  name  of  the  State  at  the  lelatloii  of  the  attoniej'* 
general  for  an  i^Jnnctlon  to  restrain  the  ooUeetloii  of  a  tax  levied  to  pay 
▼old  bonde  toned  bj  a  pnbUo  (school  distriet)  oorpofatlon. 

SUIT  in  the  name  of  the  State  on  the  relation  of  the  attorney- 
general  against  McLaughlin,  ooonty  troaenrer,  to  leetrain  tho 
collection  of  certain  taxes. 


W.  D.  Webb,  for 

W.  W.  Outhrie,  for  defendants. 

BuBWiBy  J.  This  was  an  action  brought  bj  the  State,  upon  the 
relation  of  the  attorney-general,  to  restrain  the  county  treasurer  of 
Brown  county  from  further  proceedings  to  collect  certain  taxes,  and 
ihe  principal  question  presented  is  as  to  the  right  of  the  plaintiff 
to  maintain  the  action.  The  facts  alleged  are,  that  a  school  district 
some  years  since  made  an  arrangement  with  a  church  society  by 
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wiuoh,  upon  condition  that  the  latter  advanoed  a  thousand  dollars, 
the  fonner  should,  in  building  the  public  school-house,  make  ar- 
nmgements  for  a  room  for  the  church  services  of  the  latter;  that  this 
arrangement  was  carried  into  effect,  and  to  secure  this  adyancement 
two  bonds  of  the  district  were  executed,  delivered  to  the  church,  and 
still  remain  in  its  possession;,  that  the  bonds  maturing,  a  levy  was 
duly  made  to  pay  them  off,  and  that  i)roceeding8  had  advanced  so 
&r,  that  the  defendant,  the  county  treasurer,  had  possession  of  the 
tax  roU,  and  was  proceeding  to  collect,  with  other  taxes,  the  tax 
for  this  purpose.  The  -church  and  the  county  treasurer  are  the 
only  parties  made  defendants.  It  is  nowhere  alleged  that  any  tax 
payer  in  the  district  questioned  the  legality  of  the  tax,  or  had  any 
objection  to  paying  his  proportion  of  the  amount  necessary  to  re- 
deem these  bonds.  Nor  does  it  appear  that  thera  was  any  want  dt 
good  faith  on  the  part  of  the  district,  or  the  church,  or  that  the  con- 
tract was  not  satisfactory  to  both  parties,  and  fully  and  fairly  exe- 
tuted  by  both.  The  case  is  rested  upon  the  naked  proposition,  that 
khe  contract,  being  ultra  vires  of  the  district,  the  bonds  ^re  void, 
ind  that  the  tax  payers  of  the  district,  whether  willing  or  not,  must 
Dot  be  allowed  to  pay  them.  The  district  judge  decided  that  the 
action  would  not  lie  in  the  name  of  the  State,  on  the  relation  of  the 
attorney-general.  The  plaintiff  brought  this  ruling  here  on  error. 
Since  it  has  been  pending  in  this  court  the  officers  of  the  district 
have  filed  a  written  request  and  order  that  the  case  be  dismissed. 
It  is  obvious  that  this  interference  on  the  part  of  the  State  is  unno- 
oessary  for  the  protection  of  any  rights.  It  is  not  a  case  where,  but 
for  the  intervention  of  the  State,  an  irremediable  wrong  will  be 
perpetrated.  Oonceding  the  bonds  to  be  void,  each  and  every  tax 
payer  has  ample  protection  by  an  action  of  injunction.  Nor  is  a 
multiplicity  of  suits  necessary.  The  tax,  as  a  tax,  being  illegal,  all 
the  tax  payers  may  unite  in  a  single  action.  Hudson  v.  CkmimWs  of 
Atchison  County y  12  Kan.  140.  It  is  apparent,  too,  that  no  action 
of  the  corporation,  the  school  district,  is  sought  to  be  prevented. 
It  is  not  even  a  party  to  the  suit  So  far  as  the  bonds  are  con- 
cerned, the  school  district  issued  them  long  ago.  So  far  as  any 
levy  of  taxes  is  concerned,  that  has  already  been  done.  All  that 
now  remains  is  the  action  of  the  ministerial  officer,  the  treasurer, 
in  collecting  the  taxes  and  the  subsequent  payment  of  tiie  bonds. 
It  is  clear,  too,  that  there  is  no  express  warrant  in  the  Constitution 
or  the  statutes  for  such  an  action  on  the  part  of  the  attomey-gen- 
V0L.XXIL— 84 
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eraL  The  Oonstitution  is  silent  as  to  the  powers  and  duties  of  Uiat 
ofBoer.  Ooust^  art  1,  §§  1  and  14.  The  statute  defining  hia 
duties  grants  n.o  such  power,  imposes  no  such  duty.  Qen.  Stat, 
r  pp.  986,  987.  If  such  power  exists  it  must  be  by  virtae  of  the  gen- 
eral power  of  the  State  to  supervise  and  control  the  action  of  all 
oorporations  and  officers,  and  the  fact  that  the  attorney-general 
is  the  general  law  officer  of  the  State.  While  in  a  certain  sense 
it  may  be  true  that  the  State  has  a  supervision  and  control  over 
all  its  corporations  and  officers,  yet  to  oondlnde  therefrom  that 
it  is  either  the  duty  or  the  privilege  of  the  attorney-general  to 
interfere  in  the  case  of  every  illegal  act  of  a  corporation,  or  officer, 
would  be  a  deduction  both  novel  and  startling.  Actinna  af  fHt 
watranio  may  be  broi^jht  by  the  attorney-general  against  both  offi- 
cers and  corporations  for  ouster  and  forfeiture.  Laws  of  1871, 
p.  276,  §§  1,  2.  In  the  fourth  clause  of  this  first  section  it  is  ex- 
pressly provided,  that  the  action  may  be  brought  '^  when  any  cor- 
poration abuses  its  power,  or  exercises  powers  not  conferred  by 
law.''  It  may  not,  however,  follow  from  this  that  quo  warranio  ia 
the  only  remedy.  It  cannot  be  maintained  by  one  who  has  no 
other  interest  than  as  a  citiasen  and  tax  payer.  Mtlkr  v.  Town  of 
PiUemiOf  12  Kan.  14.  If  the  wrong  is  of  a  public  nature,  affecting 
the  community  in  general,  the  State  through  its  proper  officers  can 
alone  maintain  the  action.  Mandamus  will  lie  at  the  instance  of 
the  attorney-general  when  the  duty  sought  to  be  compelled  is  one 
of  a  purely  public  nature.  Bobbeii  v.  Dreahery  10  Sam.  9.  It  will 
not,  under  tiie  same  circumstances,  lie  at  the  instance  of  a  mere 
citizen  and  tax  payer.  So,  too,  we  think  the  process  of  injunction 
may  be  invoked  by  the  State  in  any  proper  case.  Indeed,  we  know 
of  no  reason  why  the  State  may  not  avail  itself  of  any  of  the  write 
and  processes  of  the  law  available  to  individuals  for  the  enforcement 
of  rights,  and  the  redress  of  wrongs.  So  that  the  form  of  the  action 
is  no  objection,  if  the  right  exists  in  the  State  to  interfere.  It  is 
obvious  that  the  State  as  a  State  has  no  direct  interest  in  this  con- 
troversy, any  more  than  in  a  controversy  between  individuals.  The 
payment  of  these  bonds  may  be  illegal,  but  their  payment  works  no 
greater  wrong  to  the  State  than  the  payment  by  a  single  individual 
of  an  illegal  debt  The  single  individual  may,  if  he  chooses,  by 
appealing  to  the  ordinary  proceedings  of  the  law,  protect  himself 
agamst  such  illegal  payment  So  may  the  many  tax  payers.  The 
case  of  The  State  v.  County  Cfourt,  61  Ma  360  ;  S.  0.,  11  Am.  Bep^ 
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45^  s  cited  as  aaihority.  There,  by  a  divide!  court,  the  right  of 
he  State  was  sastained  to  interfere  by  in jimction  to  restrain  the 
Coanty  Oonrt  from  issuing  bonds  in  pursuance  of  an  illegal  sub* 
scription,  and  the  officers  and  collector  from  levying,  assessing  and 
ooUeoting  taxes  to  pay  interest  or  principal  of  some  of  the  bonds 
already  issued.  In  reference  to  the  levy  it  appeared  that  the  county 
oonrt  had  included  the  tax  in  the  general  county  taxes,  so  that  it 
oould  not  be  separated,  and  the  tax  payer  could  not  tell  what  part 
was  l^gal  and  what  illegal.  The  genend  doctrine  was  laid  dowa, 
Uiat  **  it  ia  competent  for  the  State,  at  common  law,  through  its 
officers  to  malAitaln  proceedings  by  injunction,  to  restrain  public 
corporations  from  doing  acts  in  violation  of  the  Constitution  and 
laws  of  the  State."  It  would  seem  from  the  opinion  of  the  court, 
given  by  Shepusy,  special  judge,  that  the  action  would  not  have 
been  sustained  :^  the  bonds  had  already  been  issued,  the  tax  levied, 
and  so  levied  that  the  tax  payers  by  a  single  action  could  have  pro- 
tected themselves.  Two  cases  are  referred  to  in  the  opinion  as  con- 
taining full  discussions  of  the  principles  involved,,  one  that  of  Davis 
V.  The  Mayor  of  New  York,  2  Duer,  668,  in  which  Judge  Dubb 
reached  the  conclusion  that  in  an  action  *' brought  by  two  tax 
payers  against  the  mayor  and  others  to  restrain  the  consiruction  of 
a  street  and  railroad  upon  Broadway,  for  the  doing  and  operating 
of  which  the  municipal  authorities  of  the  city  had  given  authority,'' 
the  attorney-general  was  a  necessary  party ;  and  the  other,  that  of 
Jhe  Attorczffi  -  General  v.  Mihur,  2  Lans.  396,  in  which  Judge  MuL- 
LBH  concludes  that  the  only  cases  in  which  ''the  attorney-general 
was  authori:sed  to  interfere  to  restrain  corporate  action,  or  was  a 
necessary  party  to  an  action  for  that  purpose,  where  those  in  which 
the  act  complained  of  would  produce  a  public  nuisance,  or  tend  to 
the  breach  of  a  trust  for  charitable  uses.  We  have  referred  to  these 
three  cases,  not  as  covering  the  exact  question  before  us,  bat  as 
;M>nt.:ining  full  discussions  of  the  general  question  of  the  right  of 
the  State  to  interfere  by  injunction  to  restrain  apprehended  wrong 
on  the  part  of  public  corporations  and  officers.  For  in  this  case,  as 
already  noticed,  corporate  action  has  ceased,  and  the  interference 
of  the  State  is  sought  to  restrain  a  ministerial  officer,  and  that  not 
an  officer  of  the  corporation,  from  discharging  the  ordinary  duties 
of  his  •  ^Hc,  although  those  duties  aro  based  partially  upon  the 
prior  illegal  corporate  action,  when  the  individuals  affected  there- 
by have  complete  and  adequate  remedy  without  multiplicity  of 
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8iiitB  and  by  a  angle  action.  No  authority  to  which  we  have  been 
referred  has  gone  so  far  as  to  sustain  such  an  action;  and  we  think 
the  same  cannot  be  maintained.  As  private  citizens,  unless  specially 
authorized,  may  not  interfere  to  compel  the  performance  of  a  mere 
public  duty,  or  restrain  the  doing  of  a  mere  public  wrong,  so  the 
State,  having  no  direct  interest,  may  not  interfere  to  protect  indi- 
viduals from  the  illegal  acts  of  a  public  oflBcer  where  such  individ- 
uals have  in  the  ordinary  course  of  the  law,  ample  and  adeqoats 
means  of  protection. 

The  judgment  of  the  District  Court  will  be  affirmed. 

EiKGKAK,  G.  J.,  concurring. 

VALBirriKB,  J.  I  concur,  with  some  doubts,  m  the  decision  of 
this  case.  For,  while  under  the  circumstances  of  this  case  emi- 
nent justice  has  been  done  by  the  decision,  yet  at  first  view  I 
thought  there  might' be  cases  where  such  a  decision  might  allow 
manifest  injustice  to  be  done.  Thousands  of  bonds  for  various 
purposes  have  been  issued  in  different  portions  of  this  State,  within 
the  last  six  or  eight  years,  illegally,  fraudulently,  flagrantly,  per- 
fidiously, and  in  many  cases  where  all  the  local  officers,  who  would 
have  the  power  to  commence  an  action  to  have  such  bonds  declared 
void,  are  interested  in  having  them  held  valid,  and  where  the  indi- 
vidual tax  payers  of  the  locality  have  no  adequate  remedy.  But 
after  a  careful  consideration  of  the  question,  I  have  come  to  the 
conclusion  that  the  decision  in  this  case  will  not  prevent  the 
attorney-general  from  prosecuting  an  action  in  the  name  of  the 
State  to  prevent  a  public  injustice  that  could  not  otherwise  be 
avoided* 


Spiitobb  v.  Joint  School  Distbiot 

(U  Kan.  MS.) 

The  use  of  a  public  ■chool-hoiue  for  other  than  school  parpoees  is  unlawfa] 
and  maj  be  enjoined  at  the  suit  of  any  one  injured  therebj. 

The  petition  for  an  injunction  to  restrain  the  use  of  a  public  school-house  for 
other  than  school  purposes,  alleged  that  the  plaintiff  was  "  a  resident  of  the 
school  district  and  a  tax  pajer  therein,  that  his  children  attended  school  in 
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the  aald  8ehool*lioofle,  and  that  b  j  the  hnproper  nae  of  the  boilding  eom- 
plnined  of,  the  books  of  hie  children  were  torn,  eoiled,  carried  awaj,  loet 
and  miepbMMd/'  etc.  Hdd,  that  plaintiif  showed  sach  a  personal  and  pri- 
vate injorj  and  interest  as  would  enable  him  to  maintain  the  action. 

PETITION  for  an  injunction  against  Joint  School  District  Na 
6  of  Nemaha  and  Brown  counties,  to  restrain  the  use  of  the 
public  district  school-house  for  other  than  school  purposes.  The 
defendant  demurred  for  that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  District  Oouri  iostained 
the  demurrer  and  dismissed  the  petition. 

Johfuion  di  Futtoofif  for  plaintilt. 

N.  Price  and  J.  B.  Taylor ^  for  defendant 

BfiEWEB,  J.  This  was  an  action  brought  to  restrain  the  defend* 
ant  from  leasing  its  school-building  for  other  than  school  purposes. 
Two  questions  are  raised.  First,  does  the  plaintiff  show  such  a 
peculiar  and  personal  interest  as  will  enable  him  to  maintain  the 
action  ?  and^  second,  do  the  facts  alleged  disclose  grounds  for  the 
relief  sought  ?  The  plaintiff  alleges  that  ''he  is  a  resident  of  the 
school-district,  and  tax  payer  therein,  and  as  such  tax  pajer  has  con- 
tributed his  proportion  of  taxes  for  the  building  of  the  said  school- 
house  ;  that  his  children  attend  school  therein,  and  that  by  the  im- 
proper uses  of  the  building  complained  of,  the  books  of  his  children 
are  torn,  soiled,  carried  away,  lost  and  misplaced ;  their  copy- 
books written  on,  or  thrown  to  the  floor ;  their  slates  and  pens 
broken  ;  their  ink-stands  upset,  and  their  paper  wasted  and  de- 
stroyed.'' We  think  this  shows  such  an  interest  as  entitles  him  to 
a  hearing  upon  the  question  of  the  alleged  misuser  of  the  school- 
house.  When  he  pays  his  taxes,  he  passes  over  so  much  money 
into  the  public  fund,  and  the  disposition  of  it  is  a  public  duty  in- 
trusted to  certain  public  agents ;  and  the  fact  that  he  has  contribu- 
ted by  the  payment  of  taxes  to  the  creation  of  this  public  fund, 
does  not  give  him  a  right  to  challenge  the  manner  of  its  use.  Craft 
T.  Jackson  Ch.y  5  Kan.  518.  He  is  but  one  of  many  contributors  to 
the  same  fund.  He  has  no  personal  interest  in  it  But  here  he 
shows  that  his  own  private  property  suffers  from  the  alleged  wrong' 
doings.  The  school  books,  etc.,  which  he  purchases  for  his  children's 
use  are  his  individual  property.     They  belong  in  no  sense  to  the 
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public,  and  though  they  may  be  bat  a  few  dollars  in  Talue,  he  is 
entitled  to  have  those  few  dollars  protected  as  folly  as  though 
thousands  of  dollars  were  in  danger. 

As  misuser,  he  alleges  that  the  '^  school-house  is,  by  the*  order  of 
the  directors,  leased  and  let  to  divers  societies^  meetingSy  and  gath- 
erings/' and  that  thereby  large  assemblages  of  persons,  both  children 
and  adults,  gather  there,  crowding  the  seats  and  desks ;  that  theee 
assemblages  consume  the  fuel  purchased  with  the  public  funds, 
tear  the  desks  from  their  fastenings,  and  cut,  scratch  and  deface 
them ;  that  some  of  these  meetings  are  in  the  night-time,  and  that 
at  such  meetings  kerosene  or  coal  oil  is  used,  which  is  in  violation 
of  the  terms  of  the  insurance  policy  on  the  building,  the  premium 
of  which  has  been  paid  out  of  the  public  funds ;  and  that,  to  accom- 
modate one  of  these  societies,  the  building  has  been  altered  by  erect- 
ing platforms,  rostrums,  closets,  boxes,  etc.  In  short,  he  alleges 
that  his  building,  erected  by  public  funds  for  the  purpose  of  a 
school-house,  is,  by  the  order  of  the  directors,  used  for  a  variety  of 
purposes  and  gatherings  wholly  alien  to  schools  and  educational 
matters.  It  does  not  appear  that  this  is  done  against  the  wishes  or 
without  the  consent  of  a  majority  of  the  tax  payers  and  electors  of 
the  district,  nor  that  the  building  is  leased  without  receiving 
adequate  rent.  Indeed,  the  question,  as  it  comes  before  us,  may 
fairly  be  thus  stated  :  May  the  majority  of  the  tax  payers  and  elect- 
ors in  a  school-district,  for  other  than  school  purposes,  use  or  per- 
mit the  use  of  the  school-house  built  with  funds  raised  by  taxation  F 
The  question  is  one  which  in  view  of  the  times,  and  the  attacks 
made  in  so  many  places,  and  from  so  many  directions,  upon  our 
public-school  system,  justifies,  as  it  has  received  at  our  hands  most 
serious  consideration.  We  are  fully  aware  of  the  fact,  that  all  over 
the  State  the  school-house  is,  by  general  consent,  or  at  least  with- 
out active  opposition,  used  for  a  variety  of  purposes  other  than  the 
holding  of  public  schools.  Sabbath  schools  of  separate  religious 
denominations,  church  assemblies,  sometimes  political  meetings, 
social  gatherings,  etc.,  are  held  there.  Now  none  of  these  can  be 
strictly  considered  among  the  purposes  for  which  a  public  building 
can  be  erected,  or  taxation  employed.  But  it  often  happens,  par- 
ticularly in  our  newer  settlements,  that  there  is  no  other  public 
building  than  the  school-house — no  place  so  convenient  as  that. 
The  use  for  these  purposes  works  little  damage.  It  is  used  by  the 
inhabitants  of  the  district  whose  money  has  built  it,  and  used  for 


JULY  TEEM,  1876.  271 


Bpenoer  y.  Joint  School  Disfcrici. 


their  profit  or  pleasure.  Shall  it  be  said  that  this  is  illegal  ?  Doubt- 
less, if  all  in  the  district  are  content,  no  question  will  ever  be  raised; 
And  on  the  other  hand,  if  a  majority  object,  the  use  for  such  pur- 
poses will  cease.  It  is  only  when  the  majority  faror,  and  a  minority 
object,  that  the  courts  are  appealed  to.  That  minority  may  be  but 
a  single  individual,  may  be  influenced  by  spite,  or  revenge,  or  any 
other  unworthy  motive,  but  whatever  the  motives  which  prompt 
the  litigation,  the  decision  must  be  in  harmony  with  the  absolute 
right  of  all.  It  seeems  to  us  that  upon  well-settled  principles  the 
question  must  be  answered  in  the  negative.  The  public  school- 
house  cannot  be  used  for  any  private  purposes.  The  argument  is  a 
short  one.  Taxation  is  invoked  to  raise  funds  to  erect  the  building ; 
but  taxation  is  illegitimate  to  provide  for  any  private  purpose.  Tax- 
ation will  not  lie  to  raise  funds  to  build  a  place  for  a  religious  society, 
apolitical  society,  or  a  social  club.  What  cannot  be  done  directly, 
cannot  be  done  indirectly.  As  you  may  not  levy  taxes  to  build  a 
church,  no  more  may  you  levy  taxes  to  build  a  school-house  and  then 
lease  it  for  a  church.  Nor  is  it  an  answer  to  say  that  its  use  for  school 
purposes  is  not  interfered' with,  and  that  the  use  for  the  other  pur- 
poses works  little,  perhaps  ho  immediately-perceptible  injury  to 
the  building,  and  results  in  the  receipt  of  immediate  pecuniary 
benefit.  The  extent  of  the  injury  or  benefit  is  something  into 
which  courts  will  not  inquire.  The  character  of  the  use  is  the 
only  legitimate  question.  A  municipal  bond  of  five  cents,  in  aid 
of  a  purely  private  purpose^  is  as  void  as  one  of  a  thousand  dollars, 
and  that,  too,  though  the  actaal  benefit  to  the  municipality  far 
exceeds  the  amount  of  the  bond.  The  use  of  a  public  school- 
house  for  a  single  religious  or  political  gathering  is  legally  as  un- 
authorized as  its  constant  use  therefor.  True,  a  court  of  equity 
would  not  interfere  by  injunction  after  a  single  use,  and  where 
there  was  no  likelihood  of  a  repetition  of  the  wrong,  for  it  is  only 
apprehended  wrongs  that  equity  will  enjoin.  Here  the  unauthor- 
ized use  is  charged  as  a  frequent  fact,  and  one  likely  to  occur  here- 
after. It  is  unnecessary  to  pursue  this  discussion  further,  for  it  would 
be  simply  traveling  over  a  road  already  well  worn  and  dusty.  Besides 
the  authorities,  with  which  every  lawyer  is  familiar,  upon  the 
power  to  use  public  funds  or  property  for  private  purposes,  we 
refer  to  the  following  as  bearing  upon  the  special  phase  of  the 
question  before  us.  SoofieldY.  Eighth  Sch.  LHaty  27  Conn.  499; 
achaol  Dutrid  No.  8  v.  Arnold,  21  Wis.  657. 
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The  judgment  of  the  District  Court  will  be  leverBed, 
oafle  remanded  for  further  proceedings  in  aoooidanoe 
▼iewB  herein  expressed. 

All  the  jnatioes  ocuuniRing. 


BoBDrsoK  y.  Wtlbow. 
osKHLfleib) 


An  ftttabhmeiit  was  levied  on  luid  of  a  deblor  whidi  afterward  became  bla 
homestead ;  afterward,  and  within  four  «>«fftiiff  of  the  attaehmentt  tke 
debtor  was  adjudged  a  bankrapt  SM,  that  the  homestead  did  not  paaS  to 
the  assignee  In  bankraptcj,  and  that  the  bankmptoj  did  not  diMolve  the 
attachment. 


M 


OTION  by  Robinson  for  an  order  dieohaiging  a  judgment 
against  him  and  in  favor  of  Wilson* 


Hulett  dt  MeCkvmiy,  for  plaintiffs  in  error. 
McOomas  A  McEeigAan,  for  defendant  in  error. 

Bbbwbb,  J.  This  is  a  proceeding  to  review  the  aotion  of  the 
District  Ooart  overmling  a  motion  of  pUuntifCs  in  error,  defend- 
ants below,  to  have  satisfaction  of  a  judgment  entered  of  reoord 
because  of  the  fact  that,  after  the  rendition  of  the  judgment,  they 
had  each  received  a  discharge  in  bankniptcy.  The  motion  was 
made  under  section  3  of  chapter  13  of  the  Gteneral  Statutes.  Look- 
ing simply  at  the  letter  of  that  section,  and  it  would  seem  as  tiiough 
the  motion  ought  to  have  been  sustained;  for  the  language  is  gen- 
eral, and  provides  that,  ''in  any  case  in  which  any  person  has  been 
or  may  hereafter  be  discharged,  *  *  *  and  shall  produce  a 
certificate  of  discharge  *  *  *  to  the  court  in  which  any  judg- 
ment is  of  record,  it  shall  be  the  duty  of  any  such  court  to  enter  a 
discharge;  *  *  *  and  thereafter  any  such  judgment  shall  be 
deemed  fully  discharged  and  satisfied."  But  this  whole  statute  is 
based  upon  and  in  recognition  of  the  United  States  Bankrupt  Law. 
It  does  not  intend,  even  if  it  were  possible  so  to  do,  to  release  par- 
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ties  from  debts  not  discharged  under  that  law.  It  aims  simply  to 
enable  a  party  to  obtain  in  the  State  courts  the  benefit  of  the  rights 
granted  to  him  by  the  Federal  law.  So,  though  it  declares  that  '<  in 
any  case,"  upon  the  production  of  the  discharge,  it  is  the  duty  of  the 
court,  eta,  it  applies  only  to  those  cases  in  which  the  bankrupt's 
discharge  does,  as  a  matter  of  fact,  under  the  Federal  law,  operate 
to  release  and  discharge  the  judgment  debt  Any  other  construc- 
tion would  expose  the  statute  to  grave  constitutional  objections. 
The  question,  therefore,  is,  whether  this  judgment  was  one  which, 
by  the  proceedings  in  bankruptcy,  was  released  and  discharged.  If 
it  was,  the  motion  ought  to  have  been  sustained ;  if  not,  the  motion 
was  properly  overruled. 

What  are  the  facts  concerning  the  judgment,  and  the  debt  upon 
which  it  was  based  ?  The  action  in  the  State  court  was  upon  a 
promissory  note — was  commenced  June  11, 1873,  and  was  accom- 
panied by  the  issue  of  an  attachment  On  the  same  day  this  at- 
tachment was  levied  upon  three  lots  in  Fort  Scott.  A  motion  was 
subsequently  made  to  discharge  the  levy  of  the  attachment,  on  the 
ground  that  the  property  attached  was  the  homestead  of  one  of  the 
defendants,  and,  therefore,  not  subject  to  seizure  under  either  an  at- 
tachment or  execution.  But  as  it  appeared  upon  the  hearing  that 
the  property  did  not  become  a  homestead  until  about  the  1st  of 
July,  and  after  the  levy  of  the  attachment,  the  motion  was  properly 
overruled.  BuUene  v.  Hiaiiy  12  Ean.  98.  On  the  9th  of  January, 
1874,  judgment  was  rendered,  and  an  order  made  for  the  sale  of 
the  attached  property.  On  the  25th  of  August,  1873,  after  the 
commencement  of  the  action  in  the  State  court,  and  £if  ter  the  prop- 
erty had  become  a  homestead,  a  creditor's  petition  in  bankruptcy 
was  filed  against  the  plaintiffs  in  error,  and  on  June  2,  1874,  dis- 
charges in  bankruptcy  were  granted.  During  the  pendency  of  the 
action  in  the  State  court,  no  application  was  made  for  a  stay  of 
proceedings  on  account  of  the  proceedings  in  the  bankrupt  court 
The  plaintiff  below  never  proved  his  debt  in  the  bankrupt  court 
Was  the  attachment  dissolved,  and  the  judgment  debt  discharged  by 
the  proceedings  in  bankruptcy  ?  The  property  attached,  being  the 
homestead,  and  exempt  under  the  State  law,  at  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy,  did  not  pass  to 
the  assignee  in  bankruptcy.  It  remained  the  property  of  the  bank- 
rupt, free  from  any  control  or  interference  on  the  part  of  the  as- 
signee.    Nor  does  it  seem  to  us,  notwithstanding  some  decisions  in 
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the  Federal  courts  to  that  effect,  that  the  bankrupt  took  the  prop- 
erty as  a  purchaser  from  the  assignee.     The  property  never  passed 
away  from  the  bankrupt     It  remained  his,  to  all  intents  and  pur- 
poses, the  same  as  though  no  bankrupt  proceedings  had  been  in- 
stituted.   U.  S.  Bev.  Stats.,  g§  6044, 5046  ;  Rixy  Assignee,  v.  Capital 
Bank,  2  Dill.  367  ;  Bump  on  Bankruptcy  (7th  ed.),  144.    We  think, 
too,  that  as  this  property  remains  with  the  bankrupt^  jurisdiction 
to  enforce  any  liens  thereon  remains  with  the  State  court    Whether 
the  bankrupt  court  has  jurisdiction  also,  and  whether  it  can  stay 
any  proceedings  in  the  State  court,  we  are  not  to  inquire,  for  those 
questions  are  not  in  the  case.    Riz,   Assignee,  v.   Capital  Bank, 
supra  J  In  re  JSfveritt,  9  Bankr.    Beg.  90 ;  Bump  on  Bankruptcy, 
146,  461,  and  cases  cited.     But  it  is  said   that  the  only  lien  the 
plaintiff  had  was  one  of  attachment  created  less  than  four  months 
prior  to  the  commencement  of  the  bankruptcy  proceedings,  and 
that  the  assignment  to  the  assignee  dissolyed  aU  such  attachments, 
and  consequently  destroyed   any  lien.    The  language  of  the  act  is, 
'^aud  such  assignment  shall  relate  back  to  the  commencement  of 
the  proceedings  in  bankruptcy,  and  by  operation  of  law  shall  Test 
the  title  to  all  such  property  and  estate,  both  real  and  personal,  in 
the  assignee,  although  the  same  is  then  attached  on  mesne  process 
as  the  property  of  the  debtor,  and  shall  dissolve  any  such  attach- 
ment made  within  four  months  next  preceding  the  commencement 
of  the  bankruptcy  proceedings.''  (§  6044.)    The  subsequent  section 
describes  the  kinds  of  property  exempt  from  this  assignment.    The 
two  sections  are,  of  course,  to  be  construed  together,  and  the  section 
quoted,   therefore,   should    be  oonstrued  as  though   it  said  ex- 
pressly,   ''shall    vest  the  title  to  all  such  property  and  estate, 
both  real   and    personal,"   as  is  not  exempt  from  the  operation 
of  the  bankrupt  act,    ''although   the  same"   (that  is,  the  unex- 
empt  property,  the  property  conveyed)  "  is  then  attached,   ♦    ♦    ♦ 
and  shall  dissolve  any  such  attachment"  —  that  is,  any  attach- 
ment on   the  property  not  exempt,  the  property  transferred  by 
the  assignment  to  the  assignee.     We  are  aware  of  decisions  in  the 
Federal  courts  contrary  to  these  views,  and  holding  that  the  assign- 
ment dissolves  all  attachments  within  four  months,  whether  upon 
exempt  property  or  otherwise.    In  re  Ellis^  1  Bankr.  Reg.  565;  In  re 
Hambright,  2  id.  498;   In  re  Steveiis.  5  id.  298.    We  think,  how- 
ever, that  the  jnst  and  fair  construction  of  the  act  is  as  we  have 
given  it     As  the  bankrupt  court  gets  no  jurisdiction  of  the  ex- 


JANUARY  TERM,  1876.  275 

Lewis  Y.  GommiflBionen  of  ICanlutU  Ooantj. 

empt  property,  it  would  seem  that  it  shonld  take  none  over  any 
specific  liens  upon  such  property.  It  may  be  remarked  that  the 
exempt  property  in  this  case  is  exempt,  not  as  among  the  articles 
named  in  the  bankrupt  act,  but  as  exempt  from  seizure  under 
attachment  and  execution  by  the  State  law,  and, therefore,  permitted 
by  the  Bankrupt  Act  to  be  exempt  from  its  operation.  Bump  on 
Bankruptcy  (7th  ed.),  142-147.  That  which  makes  this  case 
one  sui  generis^  is  the  fact  that>  at  the  date  of  the  attachment,  the 
property  was  not  exempt  from  seizure,  but  was  at  the  time  of  the 
commencement  of  the  banl:rupt  proceedings.  The  attachment^ 
therefore,  was  good  and  created  a  specific  lien  upon  the  property 
attached.  BuUenc  v.  Hiattf  12  Ean.  98.  It  remained  the  property 
of  the  bankrupt,  and  the  bankrupt  court,  not  taking  the  prop- 
erty, did  not  disturb  the  specific  lien.  Whether  if,  after  the  sale  of 
the  attached  property,  there  should  remain  a  balance  on  the  judg- 
ment, this  bidance  would  be  beyond  the  reach  of  the  bankrupt* i 
discharge,  k:  a  matter  wc  need  not  now  inquire.  The  question  may 
never  arise.  As  the  question  now  stands,  we  think  there  was  nc 
error  in  oyerruling  the  motion  to  enter  a  dischaige  of  the  judg- 
ment 

The  decision  of  the  District  Gourt  will  be  aflirmed. 

All  the  justices  concurring. 

JudgmefU  affirmed. 


LlWIB  y.   OOXKIBSIOKBBS  OF  MaBSHALL  OOUITTT. 

(16  Kan.  101.) 
BUeUon  —  eonwusof — mandamui. 

A  GUiTaniiig  board  hma  no  power  to  throw  out  retnniB  of  TOtes  which  ai« 
genaine  and  regular  in  form  on  the  ground  of  fraud  in  the  election ;  and  if 
it  does  throw  out  euch  returns,  may  be  compelled  hj  mandamus  to  reassem- 
ble and  make  a  correct  canyass.    (See  note,  p.  279,) 

MANDAMUS  against  the  commissioners  of  Marshall  county, 
who  constituted  the  board  of  county  canvassers,  to  require 
them  to  reassemble  and  properly  canyass  the  votes  of  said  county, 
cast  at  an  election  for  the  office  of  county  clerk. 


i 


276  KANSAS, 


Lewis  T.  CommUMionen  of  Marahall  Ccmntf . 


The  candidates  for  said  office  at  said  election  were  the  petitioner 
Lewis  and  one  Milntire,  who  is  made  a  defendant  herein. 

The  petition  alleged  in  substance  that  the  plaintiff  in  fact  re- 
ceived a  majority  of  the  lawfnl  votes  cast  for  said  office;  that  the 
votes  of  the  several  voting  precincts  m  said  conntj  were  duly 
returned  to  the  county  clerk  and  duly  filed;  that  the  board  of 
county  commissioners,  constituting  the  board  of  county  canvass- 
ers, duly  assembled  for  the  purpose,  opened  and  canvassed  the 
returns  from  the  several  precincts,  except  the  returfis  from  the  pre- 
dict of  WatervUle,  and  did  thereupon  determine  that  the  petitioner 
had  received  856  votes,  and  that  said  Mclntire  had  received  972  votes 
for  said  office  of  county  clerk,  and  that  said  Mclntire  had  received 
the  greatest  number  of  votes  for  said  office  and  was  duly  elected; 
whereas  the  said  petitioner  alleged  that  he  had  received  in  said 
precinct  of  Waterville  280  votes,  while  the  said  Mclntire  received 
only  91  votes  therein;  and  that  if  such  votes  had  been  canvassed, 
and  they  legally  should  have  been,  he  would  have  been  declared 
elected. 

The  commissioners  admitted  refusing  to  canvass  the  return  from 
Waterville  and  answered  that  one  H.  S.,  and  divers  other  persons 
to  defendants  unknown,  entered  into  an  unlawful  and  corrupt 
agreement  and  conspiracy  to  defeat  the  election  of  said  J.  O.  Mc- 
lntire, and  to  procure  the  election  of  said  plaintiff ;  and  ttiat  in 
pursuance  of  said  agreement  and  conspiracy,  that  said  H.  S.,  J.  W. 
S.,  (\  B.,  E.  G.  W.,  and  J.  A.  E.,  or  some  of  them,  with  other 
persons  to  defendants  unknown,  on  the  morning  of  the  election, 
and  before  the  polls  were  opened  in  said  Waterville  precinct,  met  at 
the  voting-place  in  said  precinct,  and  placed  in  the  ballot-box, 
'*  fraudulently  and  unlawfully,  a  large  number  of  ballots,"  and  that 
during  the  day  ''  the  persons  above  stated  kept  and  had  in  their 
possession  and  control  the  said  ballot-box,  poll-books,  and  tally- 
sheets,"  etc.;  that  the '' judges  and  clerks,  or  some  of  them,  un- 
lawfully and  fraudulently  received  and  deposited  into  said  ballot- 
box  over  100  fraudulent  ballots."  The  answer  also  alleges  that  '^  a 
large  number  of  the  persons  who  voted  at  said  Waterville  precinct 
were  voters  in  other  counties  of  the  State  of  Kansas  than  tliat  of 
Marshall  county."  It  also  alleges  that  the '' poll-books,  tally-lists 
and  ballots  "  sealed  up  by  the  judges  of  said  Waterville  precinct  **  to 
be  delivered  to  the  county  clerk  were  never  delivered  to  said  countj 
clerk  at  any  time,  but  that  other  fraudulent  and  spurious  poll-books^ 


JANUAEY  TEEM,  1876.  277 

Lewis  T.  GommiBflionen  of  Manludl  Count j. 

tally-lists,  and  ballots  were  returned  to  said  county  clerk  by  said 
persons,  or  some  of  them,  and  these  are  the  returns  which  were  sub- 
mitted to  the  commissioners  for  canvass,  and  which  plaintiff 
demanded  that  said  commissioners  should  count  in  determining 
the  result  of  said  election." 

No  testimony  was  offered  at  the  hearing  in  support  of  the  defend- 
ant's answer.  But  the  original  poll-books  of  said  Waterville  pre- 
cinct were  produced,  and  given  in  evidence  ;  and  it  appears  from 
them,  and  from  testimony  given  at  the  trial,  that  after  the  poll- 
books  had  been  duly  and  properly  signed,  attested  and  sealed  up  by 
the  judges  of  the  election,  and  before  they  were  delivered  to  the 
county  clerk,  some  person  had  wrongfully  and  willfully  opened  them 
and  changed  the  vote  as  cast  and  certified  by  the  judges  for  one 
candidate  for  county  canimissionery  which  alteration  would  have 
changed  the  result  as  to  such  candidate  and  office.  No  other  change 
or  alteration  was  made  or  shown.  The  commissioners,  being 
advised  of  such  alteration,  rejected  said  poll-books  entire,  refusing 
to  count  any  votes  cast  in  Waterville  precinct  for  any  person  for 
any  office. 

Martin  dt  Cam,  for  plaintiff. 

Mann  and  Outhrie  d  Brawn,  for  defendants. 

Bbewbr,  J.  This  is  an  action  of  mandamus,  to  compel  a  correct 
canvass  of  the  votes  ca^t  in  the  county  of  Marshall  for  the  office  of 
county  clerk.  Upon  the  canvass  that  was  made  the  canvassers 
rejected  the  returns  from  Waterville  township  and  declared  one  J. 
0.  Mclntire  elected.  If  those  returns  had  been  counted,  the 
plaintiff  would  have  received  a  majority,  and  been  declared  elected. 
Three  questions  are  presented  :  First,  will  the  court,  after  a  can- 
vassing board  has  mude  one  canvass,  declared  the  result,  and  ad- 
journed, compel  it,  by  mandamus,  to  reassemble  and  make  a  cor- 
rect canvass  on  the  ground  that  at  the  prior  canvass  it  had  improp- 
erly omitted  to  canvass  all  the  returns  ?  Second,  if  the  returns  are 
i-egular  in  form,  and  genuine,  may  the  canvassing  board  reject  and 
refuse  to  canvass  them,  on  the  ground  that  during  the  election 
fraudulent  votes  were  received,  and  other  irregularities  practiced 
by  the  judges  and  clerks  of  election  F  And  third,  wf  11  the  fact 
that,  after  the  poll-books  and  tally-sheets  have  been  properly  pre- 
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pared  and  signed,  and  before  iheir  deliyeiy  to  the  township  trustee 
and  county  clerk,  they  are  tampered  with  and  changed  by  outside 
parties,  so  far  as  respects  the  votes  for  candidates  for  a  single  office, 
justify  the  canvassing  board  in  rejecting  the  entire  returns,  and  in 
refusing  to  count  the  votes  cast  for  the  candidates  for  the  other 
offices  f 

The  first  question  must  be  answered  in  the  affirmative,  and  the 
other  two  in  the  negative.  We  are  aware  that  the  authorities  are 
not  uniform  upon  the  first  question.  See  on  the  one  hand.  People 
T.  Supervisors  Oreen  County,  12  Barb.  317  ;  and,  as  partially  in* 
dorsing  this  view,  Tke  Siaie  v.  Berry,  14  Ohio  St  815  ;  and  on  the 
other  side.  The  State  v.  Chunty  Judge  Marshall  County,  7  Iowa»  186 ; 
7%0  State  V.  Bailey,  County  Judge,  id.  390.  The  view  taken  by 
the  Iowa  court  seems  to  us  the  correct  one.  It  is  the  duty  of  the 
canvassers  to  canvass  all  the  returns,  and  they  as  truly  faO  to  dis- 
charge this  duty  by  canvassing  only  a  part,  and  refusing  to  canvaas 
the  others,  as  by  refusing  to  canvass  any.  And  it  is  settled  by 
abundant  authority,  that  where  the  board  refuses  to  canvass  any 
of  the  votes  it  may  be  compelled  so  to  do  by  mandamus,  and  this 
though  the  board  has  adjourned  sine  die.  Hagerty  v.  Arnold,  13 
Kan.  867,  is  a  case  in  point  The  canvass  is  a  ministerial  act,  and 
part  performance  is  no  more  a  discharge  of  the  duty  enjoined  than 
no  performance.  And  a  candidate  has  as  much  right  to  insist  upon 
a  canvass  of  all  the  returns,  as  he  has  of  any  part,  and  may  be 
prejudiced  as  much  by  a  partial  as  by  a  total  failure.  The  adjourn- 
ment of  the  board  does  not  deprive  the  court  of  the  power  to  com- 
pel it  to  act,  any  more  than  the  adjournment  of  a  term  of  the  Dis- 
trict Court  would  prevent  this  court  from  compelling  by  mandamus 
the  signing  of  a  bill  of  exceptions  by  the  judge  of  that  court,  which 
had  been  tendered  to  him  before  tiie  adjournment  As  a  general 
rule,  when  a  dut^  is  at  the  proper  time  asked  to  be  done,  and  im- 
properly refused  to  be  done,  the  right  to  compel  it  to  be  done  is 
fixed,  and  is  not  destroyed  by  the  lapse  of  the  time  within  which 
in  the  first  place  the  duty  ought  to  have  been  done. 

As  to  the  other  two  questions,  it  is  a  common  error  for  a  canvass- 
ing board  to  overestimate  its  powers.  Whenever  it  is  suggested 
that  illegal  votes  have  been  received,  or  that  there  were  other 
fraudulent  conduct  and  practices  at  the  election,  it  is  apt  to  im- 
agine that  it  is  its  duty  to  inquire  into  these  alleged  frauds,  and 
decide  upon  the  legality  of  the  votes.    But. this  is  a  mis^ke.    Its 
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duty  is  almoBt  wholly  ministerial.  It  is  to  take  the  retarns  as 
made  to  them  from  tiie  difFerent  voting  precincts,  add  them  up, 
and  declare  the  result.  Questions  of  illegal  voting,  and  fraudulent 
practices,  are  to  be  passed  upon  by  another  tribunal.  The  canvass- 
ers are  to  be  satisfied  of  the  genuineness  of  the  returns,  that  is,  that 
the  papers  presented  to  them  are  not  forged  and  spurious ;  that 
they  are  returns,  and  are  signed  by  the  proper  officers  ;  but  when 
80  satisfied,  they  may  not  reject  any  returns  because  of  informalities 
in  them,  or  because  of  illegal  and  fraudulent  practices  in  the  elec- 
tion. The  simple  purpose  and  duty  of  the  canvassing  board  is  to 
ascertain  and  declare  the  apparent  result  of  the  voting.  All  other 
questions  are  to  be  tried  before  the  court  for  contesting  elections, 
or  in  quo  warranto  proceedings.  It  must  be  borne  in  mind  that 
the  change  in  the  returns  in  this  case  was  made  after  their  execu- 
tion by  the  proper  officers,  and  before  they  reached  the  county 
clerk's  office,  was  made  by  unauthorized  and  outside  parties,  and 
not  by  the  election  officers,  and  did  not  affect  the  number  of  votes 
cast  and  returned  for  this  plaintiff,  or  his  opponent.  Under  those 
circumstances  we  think  the  commissioners  were  not  justified  in  re- 
fusing to  canvass  the  returns  from  Waterville  township,  so  far  at 
least  as  respects  the  officers  other  than  the  one  concerning  which 
the  tampering  with  and  changing  of  the  votes  was  had. 

The  peremptory  writ  must  be  awarded  as  prayed  for. 

All  the  justices  concurring. 

Note.  —  In  Florida  ▼.  QMa.  ISFIa.  66;  8.  C,  7  Am.  Rep.  *^S88,  it  wm  held  tliat 
the  Sapreme  Coart  had  power  to  isBue  a  writ  of  mandAmas  to  a  board  of  oan- 
▼aaeers  that  had  adjoamed  sine  die,  reqalring  it  to  reassemble  and  correot  a 


In  Clark  ▼.  Bwshanan,  2  Minn.  846,  it  was  held  that  a  oanvassing  board  hav- 
\ug  made  a  canvass  and  adjourned  nine  dU  wnafunetiM  officio^  and  had  no  right 
tci  reconvene  and  oorrect  errors  in  its  decisions. 

Ill  UadUy  ▼.  Mayor  of  AJbmxyj  88  N.  Y.  803,  it  was  mled  that  when  the  law 
has  committed  to  the  common  council  of  a  city  the  duty  of  canvassing  the 
returns  and  determining  the  result  of  an  election  from  them,  and  the  councU 
haye  performed  that  duty  and  made  their  determination,  they  have  exhausted  { 

their  power  and  cannot  afterward  reverse  their  decision  by  making  a  diflbrent  \ 

determination.    See,  also,  the  opinion  of  the  Supreme  Judicial  Court  of  ICaino 
upon  a  case  submitted  by  the  goyernor.   25  Me.  667 ;  64  id.  602.— Rbp. 
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biBEKT   V.  WiLDBB. 
(16  Kao.  ITS.) 

An  acknowledgment  of  a  debt  to  a  stranger  will  not  avoid  the  numing  of  the 
statute  of  limitations  ;  and,  therefore,  where  defendant  was  sammoned  as 
garnishee  of  plaintiff  in  an  action  brought  by  a  third  party,  and  by  his  answer 
admitted  that  he  owed  money  to  plaintiff,  Mel,  that  plaintiff  ooold  not,  in 
an  action  by  him  against  defendant,  avail  himself  of  this  admission. 

ACTION  on  a  promissory  note  given  by  defendant  and  another 
to  one  Lykins,  in  August,  1867.  Defendants  paid  Lykins 
1250  on  said  note,  and  afterward  and  in  October,  1867,  after  said 
note  was  due  and  payable,  Lykins  assigned  the  note  to  Sibert.  In 
March,  1868,  one  Chancellor  Livingston  commenced  an  action 
against  said  Lykins,  and  caused  said  Wilder  &  Palm  to  be  sam- 
moned therein  as  garnishees  of  said  Lykins.  Said  action  was 
continued  from  term  to  term,  and  in  October,  1873,  John  H. 
Wilder,  one  of  the  firm  of  '^  Wilder  &  Palm,"  as  garnishee,  made 
his  answer,  under  oath.  A  copy  of  such  answer  is  annexed  to  and 
made  a  part  of  Sibert's  petition  in  this  case,  and  is  relied  upon  by 
Sibert  to  take  his  action  out  of  the  statute  of  limitations.  The 
defendants  demurred  to  the  petition.  The  District  Court,  at  the 
January  term,  1874,  sustained  the  demurrer,  and  gave  judgment  in 
favor  of  the  defendants.  Sibert  appeals,  and  brings  tiie  case  here 
on  error. 

Thacher  d  Stephens j  for  plaintiflf  in  error. 

8.  A.  Siggs  and  Nevisony  i3imps(m  di  Alford,  for  defendants  in 
error. 

Bbbwbr,  J.  This  action  was  brought  to  recover  the  amount  of  a 
promissory  note  given  by  the  defendants,  August  29, 1867,  and  pay- 
able one  day  after  date.  The  petition  was  filed  December  17, 1873, 
and  consequently  the  demand  is  barred  by  the  statute  nnless  the  cause 
of  action  is  saved  by  subsequent  acknowledgment.  The  acknowl- 
edgment relied  upon  to  take  the  case  out  of  the  statute  is  the  affidavit 
of  J.  H.  Wilder,  one  of  the  copartners,  taken  before  the  clerk  of  the 
court,  October  30th,  1873.  one  month  and-a-half  before  suit  brought 
Thelatiffuage  of  said  affidavit  la,  "  There  was  dne  and  owin^  on  wid 
note  on  the  25tb  day  of  March,  1868,  when  notice  of  garnishment 
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in  this  and  other  cases  was  served,  the  amount  of  said  note  as  above 
stated,  less  the  $250.  Said  note  is  still  outstanding  and  unpaid  at 
this  date,  except  that  I  claim  an  ofiEset  on  a  certificate  of  deposit 
issued  to  said  W.  H.  R  Lykins  by  one  A.  E.  Baird,  dated  Septem- 
ber 17thy  1867,  for  $30^,  and  on  a  counter-check  by  said  Lykins  to 
one  B.  W.  Eitts,  and  transferred  to  me,  accompanied  by  a  written 
order  upon  Lykins  for  that  amount,  dated  October  9th,  1867.  The 
firm  of  Wilder  &  Palm  was  and  is  composed  of  myself  and  Andrew 
Palm."  This  affidavit  was  signed  by  John  H.  Wilder.  The  defend- 
ant demurred  to  the  petition,  and  the  court  below  sustained  the 
demurrer. 

Three  objections  are  made  to  this  acknowledgment — that  it  was 
not  voluntary,  but  enforced ;  that  it  is  not  the  admission  of  a 
present  and  subsisting  debt,  which  the  party  is  liable  for  and  will- 
ing to  pay,  and  that  it  was  not  made  to  the  creditor,  or  any  one 
acting  for  him,  but  to  an  entire  stranger.  As  the  record  appears 
before  us  we  think  the  last  point  well  taken  ;  and  without  consid- 
ering the  others,  upon  that  decide  the  case.  All  that  can  be 
gathered  from  the  record  is,  that  this  acknowledgment  was  made 
in  an  answer  returned  by  Wilder  as  garnishee  in  an  action  brought 
against  the  assignor  of  the  plaintiff.  It  was  not,  therefore,  made  to 
this  plaintiff,  or  his  assignor,  or  to  any  one  acting  for  him,  but  to 
a  party  claiming  adversely  to  such  assignor.  Is  such  an  acknowl- 
edgment within  the  statute  ?  We  think  not.  It  may  be  conceded 
that  at  one  time  the  decisions  of  the  courts  were  in  favor  of  such  a 
construction.  PeUrs  v.  Brown,  4  Esp.  N.  P.  46 ;  Cflark  v. 
Hfyugham,  2  Bam.  &  Cress.  149  ;  Mountstephen  v.  Brooke,  3  Bam. 
&  Aid.  141 ;  Halliday  v.  Ward,  8  Oamp.  31 ;  St.  John  v.  Oarrow,  4 
Porter  (Ala.),  223  ;  Whitney  v.  Bigelow,  4  Pick.  110.  But  these 
rulings  grew  out  of  the  fact  that  the  statute  of  limitations  was  re- 
garded as  a  statute  of  presumptions  rather  than  as  one  of  repose. 
It  is  well  said  in  3  Pars,  on  Oont  (5th  ed.)  68,  '^A  very  little 
observation  will  show  that  these  two  views  lead  to  results  which  are 
not  only  distinctly  different,  but  antagonistic.  This  difference 
may  be  stated  theoretically  thus  :  If  the  statute  of  limitations  be  a 
statute  of  presumptions,  then  it  is  taken  away  by  whatever  will 
rebut  the  presumption,  and  this  is  any  thing  which  implies  or 
amounts  to  an  acknowledgment  that  the  debt  still  exists  ;  but  if  it 
be  a  statute  of  repose,  then  it  remains  in  force  unless  the  debtor 
lenounces  its  benefit  or  protection,  and  voluntarily  makes  a  new 
Vol.  XXIL  —  36 
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promise  to  pay  the  old  debt."  It  is  perhaps  needless  to  add  that 
the  latter  is  to-day  the  accepted  yiew.  Under  that  view  it  is  held 
that  an  acknowledgment  to  a  mere  stranger  will  not  avoid  the  run- 
ning of  the  statute.  The  acknowledgment  of  a  debt,  to  take  a  case 
out  of  the  statute  of  limitations,  must  be  made,  not  to  a  mere 
stranger,  but  to  the  creditor,  or  some  one  acting  for  him,  and  upon 
which  the  creditor  is  to  act  or  confide.  2  Story's  Eq.,  §  ISSlo. 
See  also,  as  further  authorities,  Bloodgood  v.  Bnien^  4  Seld.  363; 
Wakeman  ▼.  Sherman^  5  id.  85  ;  5  Nev.  206  ;  Taylor  v.  Hendrie,  8 
Nev.  243  ;  3  Pars,  on  Goni  (5th  ed.)  85 ;  Cottif%8  y.  Bans,  34 
Iowa,  385  ;  F.  (B  M.  Bank  y.  Wibany  10  Watts,  261 ;  Gkrisij/  y. 
PkmingUm,  10  Penn.  St.  129 ;  Kyh  y.  WOU,  17  id.  286 ;  Johns 
y.  Laniz,  63  id.  324 ;  Ringo  r.  Brooks,  26  Ark.  540 ;  Boseos  y.  Hals, 
7  Gray,  274 ;  Ksensr  y.  Orull,  19  HL  189 ;  Farrstt  y.  Palmer,  36 
Oal.  187  ;  Georgia  Ins.  Oo.  y.  Micott,  Taney,  180. 

The  judgment  will  be  aflBrmed. 

All  tiie  justices  concurring. 


Yakdlb  y.  EusrasBUBT. 

on  Kan.  196.) 
RepMn  —  msaswrs  of  damags, 

m 

In  an  action  of  repley^n,  where  the  property  in  oantioyeQrqrIuui  a  usaUe  Talne^ 
the  value  of  the  use  of  sach  property  daring  the  time  of  Its  wiongf  al 
detention  may  be  recovered  as  proper  damages.    {86$  note,  p,  384.) 

REPLEVIN,  brought  by  Kingsbury,  to  reooyer  the  possession  of 
a  span  of  horses,  a  colt,  and  a  set  of  harness,  alleged  to  haye 
been  wrongfully  taken  and  wrongfully  detained  by  Yandle.  A 
trial  was  had;  yerdict  and  judgment  for  plaintiff  for  a  reooyery  of 
the  possession  of  the  property,  or  for  its  yalue,  assessed  at  the  sum 
of  $200,  and  for  $500  damages  for  the  wrongful  taking  and  deten- 
tion of  the  property.  New  trial  refused,  and  judgment  on  the  yer- 
dict.   The  defendant  brought  the  case  up  on  error. 

Hulett  dk  McCleverty,  for  plaintiff  in  error. 

Mc  Comas  dk  McKsighan,  for  defendant  in  emn. 
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KiKOMAN,  G.  J.  This  was  an  action  of  replevin,  bronght  by  the 
defendant  in  error.  The  defendant  (plaintiff  in  error)  gave  the 
required  undertaking,  and  retained  possession  of  the  property.  Two 
errors  are  alleged.  [The  first  error  related  solely  to  a  qnestion  of 
practice.] 

The  other  question  raised  in  the  case  is  as  to  the  measure  of 
damages.  The  action  was  repleyin.  The  defendant  gave  bond 
under  section  182  of  the  Code,  and  retained  possession  of  the 
property.  The  property  consisted  of  a  mule,  a  mare,  a  colt,  and  a 
set  of  harness.  The  jury  found  for  the  plaintiff,  and  found  the 
mule  worth  $90,  the  mare  $80,  the  colt  $15,  and  the  harness  $15 
(total.  $200).  The  colt  had  strayed  away  and  come  into  possession 
of  the  plaintiff  soon  after  the  suit  was  instituted.  The  court  in- 
structed the  jury  that  the  plaintiff,  if  entitled  to  a  verdict,  was 
entitled  to  recover  as  damages  ''  the  actual  worth  of  the  use  of  the 
property,  above  the  expense  of  keeping  the  same,  from  the  time  it 
was  wrongfully  detained  by  defendant''  The  jury  returned  a  ver- 
dict for  five  hundred  dollars  damages  for  the  detention  of, the 
property.  The  large  disproportion  between  the  value  of  the  prop- 
erty, as  found  by  the  jury,  and  the  damages  they  returned,  natur- 
ally raises  the  question  fas  to  whether  the  rule  laid  down  by  the 
District  Court  is  correct  The  plaintiff  in  error  claims  that  the 
only  damages  recoverable  are,  interest  on  the  value  of  the  property 
for  the  time  it  was  wrongfully  detained.  It  may  be  stated  as  a 
general  rule  in  replevin,  that  such  is  the  measure  of  damages;  but 
though  this  is  a  general  rule,  it  is  by  no  means  a  universal  one; 
and  one  of  the  most  generally  recognized  exceptions  is,  where  the 
property  in  controversy  has  a  usable  value.  In  such  case,  the 
owner's  damages  are  the  loss  of  the  use  of  the  property  for  the 
time  it  is  detained,  and  nothing  less  than  this  is  a  compensation 
for  his  injuries.  In  the  case  of  Allen  v.  Fox,  61  N.  Y.  562;  S.  C, 
10  Am.  Bep.  641,  the  learned  judge  delivering  the  opinion  of  the 
court  has  suggested  a  number  of  supposable  cases  where  interest 
would  1)0  a  grossly  inadequate  compensation;  but  in  none  of  the 
cases  rlijt  occurred  to  him  would  interest,  only  as  damages,  be  such 
a  mockery  of  the  term  as  is  presented  in  this  case.  From  the 
record  we  learn  that  the  mare  and  mule  made  a  team,  and  the  only 
one  owned  by  defendant  in  error,  and  used  by  him  for  carrying  on 
his  farm;  that  on  the  21st  of  May  they  were  seized  by  the  plaintiff 
in  error  without  a  pretext  of  ownership,  and  retained  for  rixteen 
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months  and  seven  days  until  the  final  trial,  plaintiff  in  error  avow- 
ing that  his  object  was  to  prevent  the  owner  from  making  a  crop, 
and  tliereby  breaking  him  up  and  compelling  him  to  leave  the 
neighborhood,  saying  to  more  than  one  witness  that  he  would  have 
to  pay  interest  on  the  value  of  the  property  seized.  For  this  loss  the 
plaintiff  in  error  thinks  that  $18.96  (the  interest  at  seven  per  cent  per 
annum  on  $200  for  sixteen  months  and  seven  days)  would  be  an 
adequate  compensation,  as  the  defendant  in  error  could  have 
readily  bought  another  team,  as  it  was  a  species  of  property  com- 
mon in  the  country,  and  there  was  no  difficulty  in  the  defendant 
in  error  buying  another  team  at  a  reasonable  price;  and  had  he 
have  done  so,  the  only  damage  he  would  have  sustained  would  have 
been  the  use  of  the  money  for  the  time.  It  might  be  an  answer  to 
this  reasoning  to  say,  that  on  the  plaintiff  in  eiTor's  own  declara- 
tion, the  owner  could  not  buy  another  team  as  he  was  not  able  to 
do  so,  a  condition  of  things  not  uncommon  in  a  new  country. 
While  this  answer  ought  to  be  conclusive,  so  far  as  this  plaintiff  in 
error  is  concerned,  it  is  not  such  an  one  as  should  be  laid  down  as 
the  basis  of  a  rule;  and  a  better  one  is  at  hand.  The  object  of  the 
plaintiff  in  replevin  is  the  possession  of  his  property.  If  he  suc- 
ceeds in  his  suit,  he  is  compelled  to  take  the<property,  if  the  defend- 
ant so  wills.  Then  the  plaintiff  has  (if  he  has  bought  in  the  mean 
time)  two  teams,  when  he  wants  but  one,  while  the  defendant  has 
had  the  use  of  one  of  them  by  merely  paying  interest  on  the  value 
of  the  property.  This  would  not  be  compensation,  which  is  the 
real  object  in  damages,  wherever  damages  are  allowable  at  alL  It 
is  true,  that  general  rules  will  not  in  all  cases  give  adequate  dam- 
."^es;  but  it  is  the  object  of  the  law  to  do  so  whenever  such  a  result 
-lors  not  break  down  some  settled  rule  of  law. 

The  judgment  of  the  court  below  will  be  affirmed. 

Valentine,  J.,  concurring. 

Bbbweb,  J.,  dissented. 

JudgmwUaffirmBd. 

NoTX.  —  The  role  of  the  above  osse  «■  to  the  measare  of  damage  was  adhered 
to  in  Ladd  ▼.  Brtveer,  17  Kau.  204,  and  In  Bett  ▼.  CatfipbeU,  id.  211.  Id  the  lat- 
ter case,  Vai^sntins,  J.,  delivered  the  opinion  of  the  ooart,  which  iras  as  fol- 
lows, ou  this  point  * 

VAi^XNTunB,  J .  '*  This  was  an  aotion  of  replevin  for  a  horse,  boggy  and  har- 
ness. The  defendants  (now  plalutiflii  in  error)  gave  a  bond  onder  section  182 
of  the  Civil  Code,  and  retained  possession  of  the  property  pending  the  action. 
At  the  trial  of  the  case  the  coort  below  gave  to  the  Joiy  the  foUowing  amoog 
other  Instmctions,  to  wit : 
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"■  If  you  find  for  the  plalutlff  in  Faid  cause,  jou  will  ansess  his  damages  at  the 
▼mlue  of  the  nse  of  the  property  takeu  by  the  defendants  from  the  time  of  th 
taking  of  the  same  up  to  the  present  time.  '* 

The  jury  did  flud  hi  favor  of  the  plaintiff  and  agaiust  the  defendants,  aud 
asaeesed  the  value  <if  the  property  in  controversy  at  $475.  They  also,  in  ao- 
eordatice  with  said  Instmctlon,  assessed  the  plaintiff's  damages  for  the  unlaw- 
ful detention  of  the  property  at  $210.  Seven  per  oent  interest  on  the  value  of 
the  property  for  the  time  it  was  unlawfully  detained  would  have  amounted  to 
987.27.  The  plaintiff  then  remitted  all  the  damages  in  excess  of  $87.27,  aud  the 
eourt  below  then  rendered  Judgment  In  favor  of  the  plaintiff  (now  defendant  in 
error)  aud  against  the  defendants  for  a  recovery  of  the  property  in  contro- 
versy, or  in  case  the  property  could  not  l)e  obtained,  then  for  the  value  thereof, 
to  wit,  $47S,  aud  for  said  $97.27  damages,  and  also  for  costs  of  suit. 

The  plaintiflii  In  error  claim  that  the  court  below  erred  as  to  the  measure  of 
damages.  They  claim  that  the  true  rule  for  the  measure  of  damages  in  sneh 
eases  as  this  is  the  interest  on  the  value  of  the  property  while  wrongfully 
detaiued,  and  is  never  the  value  of  the  use  of  such  property.  We  think, 
however,  the, court  l>elow  did  not  err  In  this  respect.  We  have  Just  decided 
two  oases  In  which  we  have  substantially  sustained  the  rullug  of  the  court  be- 
low in  this  particular.  YandU  v.  KhhgBhuty*  aiiUt  195,  and  Ladd  v.  Bretoer, 
ojtte,  204.  It  Id  true,  that  Interest  on  the  vhIuc  of  the  property  wrongfully  de> 
taiued  Is  sometimes.  In  replevin  cases,  considered  as  the  proper  measure  of 
damages.  But  It  never  was  considered  as  the  only  damages  which  might  be 
allowed  in  replevin  oases.  And  In  the  nature  of  things  It  should  not  be.  'In 
some  cases  deterioratiou  of  the  property  from  Injuiy,  neglect,  etc.,  while 
wrongfully  detained,  must  be  considered  as  an  element  In  the  allowance  of 
damages.  In  other  cases,  the  decrease  In  the  market  value  of  the  property  must 
be  taken  into  consideration.  In  other  cases,  perhaps  few,  gross  malice,  fraud* 
auil  oppression  may  be  taken  into  consideration  for  the  purpose  of  giving  ex- 
eiuptary  damages.  Herdio  v.  Toung^  56  Penn.  St.  176;  Cable  v  DaMny  20  Wend. 
172.  In  other  cases,  the  value  of  the  use  of  the  property  must  be  taken  Into 
oonsideration  for  the  purpose  of  glvlug  compensatory  damages.  AUen  v.  Foo^ 
51  N.  T.  562;  Morgan  v.  Reynolds,  1  Mont.  163;  BuUer  v.  MehrUtig,  15  lU.  48B; 
Robbme  V.  WaUern,  2 Tex.  130;  Doney  v.  OauauHiy,  2  Harr.  ft  Johns.  402, 418; 
Oibifs  V.  Cruikshank,  8  (\  P.  464;  WiUiamsv.  Phelps,  16  Wis.  81;  Olaacook  v. 
Uayn,  4  Dana  (Ky.).  58;  HaU  v.  Edringtan.  8  B.  Monr.  47.  48;  Hudean  v. 
Yowig,  25  Ala.  876.  The  last  three  relate  to  detinue,  the  others  to  replevin. 
And  still  in  other  cases  other  damages  than  those  above  mentioned  are  some* 
times  ulluwed  in  actions  of  replevin.  In  Massachusetts,  in  an  action  of  replevin, 
where  part  of  a  manufacturer's  machinery  was  taken  and  wrongfully  detained. 
It  was  said  by  the  court  that  the  damages  '*  would  be  made  up  of,  1st,  Interest 
on  the  money-value;  2d,  the  general  Inconvenience  and  loss  resulting  from  the 
interruption  of  his  pfyssesslon ;  aud  8d,  the  expense,  trouble  and  delay  attend- 
ing the  operation  of  replacing  every  thing,  and  restoring  the  establishment  to 
its  original  condition.'*  Stevei^  v.  Tuite,  104  Mass.  828.  335  Indeed.  In  every 
action  of  replevin  the  plaintiff  or  the  defendant,  as  the  case  may  be,  should  bo 
allowed  to  recover  all  the  damages,  not  too  remote,  which  he  has  actually  sus- 
tained by  reason  of  the  wrongful  detention  of  the  property.  In  whatever  way 
•uoh  damages  may  have  resulted.  Bxaot  compensation  for  his  loss  is  the  true 
role.  In  a  late  case  in  England,  decided  in  1873,  Brbt,  J. .  says :  '*  Replevin  is 
a  common-law  action  for  the  taking  of  goods.  By  the  course  of  procedure  In 
that  action  the  goods  are  returned  In  the  course  of  the  action .    It  was  nrgued 
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IN  October^  1870,  Joseph  D.  Rollins  made  and  deliTered  to  Hit- 
chell  his  promi8soi7  note  for  $2,500,  with  interest  at  12  per 
cent  from  date,  payable  in  six  months  from  the  date  thereof,  and 
BoUins  and  wife  execnted  a  mortgage  on  real  estate  to  secnre  the 
same.  Payments  upon  said  note  were  made  to  the  amount  of  $1,- 
620  prior  to  August,  1873.  In  June,  1873,  said  Bollins  and  wife 
executed  and  delivered  to  Pritchett  their  note  for  the  sum  of  $3,100, 
with  interest,  and  their  mortgage  to  secure  the  payment  of  the 
same  ;  and  in  August,  1873,  said  HoUins  made  and  delivered  to 
Pritchett  his  note  of  that  date  for  the  sum  of  $400,  with  interest, 
and  jointly  with  Mary  E.,  his  wife,  gave  a  mortgage  to  secure  the 
same.  Said  three  mortgages  were  respectively  duly  recorded,  and 
covered  the  same  real  property.  In  August,  1873,  and  after  the 
first  mortgage  from  Hollins  to  Pritchett  had  been  duly  recorded, 
Mitchell  brought  an  action  to  foreclose  his  mortgage,  mRlring  Bollins 
and  wife  sole  defendants  therein,  and  on  the  trial  thereof,  no  de- 
fense being  made,  the  court  gave  judgment  in  favor  of  Mitchell, 
in  November,  1873,  for  $1,526.50,  together  with  the  additional  sum 
of  $126  as  attorney-fees  for  foreclosure,  and  thereupon  decreed  a 
sale  of  the  property,  and  application  of  the  proceeds  in  satisfaction 
thereof,  to  all  which  proceedings  Pritchett  was  a  stranger.  In 
December,  1874,  Pritchett  brought  his  action  to  foreclose  the  two 
mortgages  given  to  him,  in  which  action  Mitchell  was  joined  with 
Bollins  and  wife  as  co-defendant  Mitchell  answered,  setting  up 
the  former  judgment,  together  with  the  note  and  mortgage  upon 
which  it  was  based.  Pritchett  replied,  alleging  usury  in  the  Mitchell 
note  and  judgment  to  the  amount  of  $646.50.  Bollins  and  wife 
made  default  Trial  at  the  Februai-y  Term,  1875,  of  said  District 
Court  Pritchett  offered  evidence  to  show  — fir%t,  that  said  Joseph 
D.  Bollins  and  Mary  E.  Bollins  were  insolvent  at  the  time  said 
action  was  commenced,  and  ever  since ;  second^  that  the  mortgaged 
premises  were  insufficient  to  pay  both  the  claim  of  said  Mitchell 
and  of  Pritchett ;  and  third,  that  payments  were  nuide  by  said 
Bollins  to  Mitchell,  on  the  ^iitchell  note  and  mortgage,  by  way  of 
usurious  interest  and  inducement  to  contract  for  more  than  twelve 
percent  per  annum.  Mitchell  objected,  and  the  evidence  was 
rejected.  Judgment  was  rendered,  that  the  entire  amount  of  the 
former  judgment  in  favor  of  Mitchell,  be  a  first  lien  on  said  mort- 
gaged premises,  to  which  Pritchett  excepted,  and  he  now  brings 
the  'ease  here  on  error. 
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Nmriion  S  Alfordy  for  plaintiff. 
John  W.  Day  J  for  defendant  in  error. 

Brewbr,  J.  Gan  a  second  mortgagee  plead  nsary  in  a  prior 
mortgage  ?  Can  he  do  it  either  to  defeat,  or  postpone,  the  lien  of 
8Qch  prior  mortgage  ?  Anthorities  are  well  diTided  on  this  ques- 
tion. That  he  can,  is  affirmed  in  Indiana,  Pennsjlyania,  Ohio, 
New  York,  Mar}'land,  and  New  Jersey.  Coh  v.  Bansemer,  26  hid. 
94  ;  Greene  v.  Tyler  d  Co.,  39  Penn.  St.  361  (though  under  the 
present  statute  the  opposite  ruling  seems  to  obtain,  Minort?  Truet 
Co  y.  Roseberryy  2  Law  ft  Eq.  Bep.  478)  ;  Union  Bank  v.  BM,  14 
Ohio  St  200  ;  Brooke  y.  Avery,  4  Oom.  225  ;  Posi  y.  Dart,  8  Paige, 
639 ;  Banks  y.  McClellan,  24  Md.  62;  Otimmins  y.  Wire,  6  N.  J.  Eq. 
73.  That  he  cannot,  is  affirmed  in  Alal)ama,  Connecticut^  Illinois, 
Iowa,  Kentucky,  Michigan,  Missouri,  and  Vermont.  Cain  y.  Oinion, 
36  Ala.  168  ;  Fielder  y.  Varner,  45  Ala.  429  ;  Loumis  y.  Eaton,  32 
CJonn.  550 ;  Adams  y.  Robertson,  37  111.  45  ;  Powell  y.  Hunt,  11 
Iowa,  430  ;  Huston  y.  Stringham,  21  id.  36  ;  Carmichael  y.  Bodfish, 
32  id.  418 ;  Campbell  y.  Johnston,  4  Dana  (Ey.),  177 ;  F.  A  M, 
Bank  y.  Eimmel,  1  Mich.  84 ;  Ransom  y.  Hays,  39  Mo.  445  ; 
Austin  y.  Chittenden,  33  Yt  553.  These  last  two  cases  were  not 
mortgage  cases,  hut  the  decisions  plainly  indicate  the  judgments  of 
the  courts  upon  the  question.  See,  also,  3  Pars,  on  Gont  122 ; 
Ladd  y.  Wiggin,  35  N.  H.  421;  DeWolfy.  Johnson,  10  Wheat  367 ; 
Oreen  y.  Kemp,  13  Mass.  515«  We  incline  to  the  latter  yiew,  and 
to  regard  the  plea  of  usury  as  a  personal  priyilege.  When  the  par- 
ties to  a  contract  are  willing  to  abide  by  its  terms,  why  should  one, 
not  a  party  thereto,  be  permitted  to  interfere  ?  If  the  debts  were 
unsecured,  no  one  would  think  that  the  second  creditor  had  any 
right  to  interfere.  The  p  i  V3r,  by  payment  of  the  first  note  accord- 
ing to  its  terms,  and  without  insisting  on  any  plea  of  usury,  might 
so  diminish  his  means  as  to  render  himself  unable  to  pay  the  second 
note,  but  still  that  would  not  giye  the  holder  of  the  second  the  right 
to  restrain  such  payment.  And  the  rule  would  be  the  same  if  the 
securities  for  the  two  notes  were  separate  and  distinct  Why  then 
should  the  mere  giying  of  a  single  security  for  the  two  notes  enable 
the  holder  of  the  second  to  interfere  f  And  a  mortgage  with  us,  it 
will  be  borne  in  mind,  conyeys  no  estate  in  the  land,  but  is  simply 
a  security  for  the  debt     Chick  y.   Wittetts,  2  Kan.  884    The 
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second  mortgagee,  it  is  trae,  oould  increase  the  yalne  of 
security  by  diminishing  the  amount  of  the  first  lien;  but  he  does 
so  only  by  preventing  parties  who  have  made  a  contract,  and  are 
willing  to  abide  by  its  terms,  from  complying  with  that  contract 
When  the  first  mortgage  was  given,  the  land-owner  had  a  perfect 
right  to  give  it.  The  land  stood  charged  with  the  lien  as  he  placed 
it,  and  no  one  but  he  could  question  the  validity  of  the  lien  for  the 
entire  amount.  He  still  remains  willing  to  abide  by  the  terms  of 
that  contract,  willing  that  the  land  should  be  held  for  the  face  of 
the  note.  The  taking  of  the  second  mortgage  was  a  voluntary 
matter.  The  mortgagee  finds  the  property  charged  with  a  mort- 
gage, pledged  therefor  as  security  for  a  specified  amount,  finds  that 
the  mortgagor  intends  that  it  shall  be  used  in  discharging  that 
amount  of  indebtedness,  and  voluntarily  takes  the  property  thus 
burdened,  as  security  for  his  own  debt  It  is  with  ill  grace  that  he 
thereafter  endeavors  to  prevent  the  mortgagor  from  complying 
with  his  first  contract  Yet  even  those  who  are  loth  to  break 
their  own  promises,  are  often  willing  that  others  shall,  if  thereby 
their  own  interests  are  promoted.  Surely  a  man  ought  to  have  a 
right  to  say  whether  he  shall  keep  his  own  promise  or  not.  In  the 
enactment  of  laws,  usury  laws  as  well  as  others,  the  legislature  has 
regard  to  the  general  interests,  the  welfare  of  the  majority.  Its 
laws,  therafore,  often  bear  hardly  in  individual  instances.  And 
while  it  may  be  generally  true  that  a  limit  to  the  amount  to  be 
paid  for  the  use  of  money  should  be  fixed,  yet  every  one  knows 
that  sometimes  such  amount  is  not  what  in  justness  and  fiumess 
ought  to  be  paid.  Men  feel  honorably  bound  to  pay  more  than  the 
law  authorizes.  While  the  law  ought  to  protect  the  parly  from  the 
clamps  of  the  usurer,  by  permitting  him  to  repudiate  all  but  the 
legal  interest,  yet  if  the  borrower  feels  in  honor  bound  by  the 
peculiar  circumstances  of  his  loan  to  pay  the  stipulated  interest,  it 
would  seem  as  though  no  stranger  to  the  transaction  should  be  per- 
mitted to  interfere. 
The  judment  will  be  affirmed* 

AU  tiie  justices  concurring. 

Jmdgmeni  affirmetL 

Nora.  — SeeHouijfli  v.  Honey,  86  Md.  181;  8.  O.,  11  Am.  Bep.  4BA.  holdiof 
that  where  pilaiotiff  purohaaed  real  ettate  subject  to  a  mortgige,  and  as  part  of 
the  ooualderatlon  agreed  to  pay  the  mortfcege,  he  coald  not  maintain  a  blU  In 
eqni^  to  restrain  a  lale  of  the  premlaee  by  the  mortgagee  under  a  power  In 
the  mortgage  on  the  groond  that  the  mortgage  was  luorloiii.    The  aame  mk 
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WM  held  In  Cramer  ▼.  Lepper^  26  Ohio  St.  69;  8.  C,  20  Am.  Rep.  766.  See,  also, 
MoArOvur  ▼.  Schenek,  81  Wia.  078;  &  0.«  U  Am.  Rep.  648. 

In  The  Kwiokerbocker  Life  /fw.  Co.  y .  HiU,  6  T.  Jc  C.  206,  the  Supreme  Gonrfe 
of  New  York  held  that  the  purchaser  of  real  estate  at  a  sale  under  the  f  ore- 
eloaure  of  a  mechanic's  lien  was  entitled  to  set  up  the  defense  of  usury  against 
a  mortgage  existing  prior  to  the  sale;  and  in  Cavan  r.  KeUy,  8  Alb.  L.  Jour. 
873;  8.  O.  as  Caroto  v.  KeUy,  58  Barb.  280,  the  same  court  held  that  an  execu- 
tion oredltor,  having  a  levy,  may  avoid  a  prior  chattel  mortgage  for  usury  upon 
the  ground  that  while  the  defense  of  usury  is  a  personal  one«  it  avails  to  aL 
who  succeed  to  the  persotMrf.  And  see  Dix  v.  VanWyck^  2  HUl,  622;  Jf oson  v. 
Lord,  40  N.  Y.  476;  Post  v.  Dart,  8  Paige,  688;  I^ompsot*  v.  VanVechten,  27 
N.  Y.  668. 

In  a  proceeding  for  the  distribution  of  the  surplus,  af (er  a  sale  of  real  estate 
under  the  foreclosure  of  a  mortgage,  a  subsequent  mortgagee  can  defeat  a  mort- 
gage prior  to  his  own  for  usury.    Mut  Life  Ins,  Co.  v.  Bowen,  47  Barb.  618. 

The  right  to  set  up  usury  is  so  far  personal  that  it  cannot  be  transferred 
alone;  an  assignee  or  grantee  can  only  avail  himself  of  It  in  protection  of  his 
own  title  to  the  property.  BuUard  v.  Raynor,  80  N.  Y.  197 ;  BouyfUon  v.  SmiUh^ 
26  Barb.  686.  80  a  inot'tgagorf  after  he  has  sold  the  chattels  covered  by  a  mort- 
gage, oannot  sustain  an  action  to  cancel  the  mortgage  on  the  ground  of  usury. 
James  ▼.  Oakley,  1  Abb.  Pr.  824. 

That  one  who  has  purchased  mortgaged  premises  ^eneroUv  ^^^  1^0^  the  mere 
equity  of  redemption  can  set  up  usury  in  the  mortgage  was  held  In  Brooks  v. 
Awry,  4 N.  Y.  225:  Lynde  v.  Stoctfs,  1  N.Y.  Leg.  Obs.  88;  Vickery  v.  Dicfcson, 
62  Barb.  272;  Cole  v.  Savctge,  10  Paige,  688;  and  see  Jacfcson  v.  DomiMek,  14 
Johns.  485;  fierdon  ▼.  Sedgwick,  40 Barb.  860. 

The  purchaser  of  a  mere  equity  of  redemption  cannot  set  up  usury  against  a 
mortgage.  Ferris  ▼.  Crawford,  2  Den.  605 ;  Qrten  v.  Kk....p,  18  Mass.  616;  WeUs 
▼  Chofpman,  18  Barb.  661.  Nor  can  one  who  takes  t^  1  mortgage  expressly 
subject  to  the  mortgage.  Morris  v.  FloyA,  5  Barb.  liU);  BarUey  v.  Harris 
mm,  24  N.  Y.  170;  De  Wolf  v.  Johnson,  10  Wheat.  807.  Nor  oue  who  takes 
subject  to  any  Indebtedness  of  his  assignor.    Murray  v.  Barney,  34  Barb.  886. 

From  a  carefully  prepared  article  on  this  subject  In  18  Alb.  Law  Jour.  88  and 
71,  we  make  the  following  extract: 

**It  was  held  by  the  yice-Chancellor  in  Peorsatt  ▼.  Kitigakmd,  8  £dw.  196, 
that  the  assignee  for  the  benefit  of  creditors,  u  der  a  general  assignment, 
might  set  up  usuiy  in  a  contract  of  loan  to  his  assignor.  And  see  Pratt  v. 
Adofns,  7  PlUge,  616.  Otherwise  as  to  a  debt  the  payment  of  which  was  specifi- 
cally provided  for  in  the  assignment,  at  least  so  as  not  to  prevent  the  creditor 
from  receiving  the  amount  equitably  due  (id.),  even  though  the  assignee  be  also  a 
creditor  of  the  estate,  he  having  estopped  himself  by  accepting  the  trust, 
which  Is  necessarily  subject  to  the  provision  for  the  usurious  debt.  Oreen  v. 
Horse,  4  Barb.  882.  A  creditor  of  an  assignor  ^  i'  benefit  of  creditors  was  not 
allowed  (in  the  absence  of  fraud)  to  set  aside  the  assignment  for  usury  in  a 
transaction  upon  which  a  judgment,  a  preferred  debt  under  the  terms  of  the 
assignment,  was  based,  since,  by  the  recognition  of  it  In  this  form  by  the  debtor, 
the  right  to  set  It  aside  was  waived.  Murray  v.  Judson,  9  N.  Y.  78;  and  see 
ifiOs  V.  Ccumiy,  1  Bosw.  160.  This  principle  of  waiver  had  been  explicitly 
recognised  In^French  v.  SkotweU,  6  Johns.  Ch.  666,  as  against  the  purchaser  of 
real  property  f^om  a  debtor  who  had  confessed  judgment  on  an  usurious  secu- 
rity. Chancellor  Kxirr  intimates  that  such  confession  of  judgment  would 
estop  even  the  Judgment  debtor  himself.  In  the  prior  case  of  JochsimT.  Hsmy^ 
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10  Johns.  185,  in  which  the  same  learned  J  arlst,  m  chief  Justice,  had  deli  vexed 
the  opinion  of  the  court,  the  heirs  of  a  mortgaf^or  attempted,  nnsacceMfally, 
on  the  ground  of  nsuiy  in  the  mortgage,  to  sustain  an  action  of  ejectment 
against  the  botia  fide  adsignee  for  value  of  the  mortgage,  who  was  also 
grantee  of  the  purchaser  at  a  sale  under  a  power  therein.  But  mbsequent  to 
the  two  last-mentioned  cases,  in  Jocfcson  v.  Dominick,  14  Johns.  48&,  opinion 
hj  Yak  Ness,  J.,  the  purchaser  from  the  mortgagor,  suing  in  ejectment  the 
mortgagee  who  had  bought  in  the  property  at  a  sale  under  a  statute  furcolue- 
ure,  was  permitted  to  set  up  usuxy  in  the  mortgage.  The  Court  of  Appeals, 
BiLUard  v.  Raynor,  80  N.  Y.  197,  have  held  that  the  statement  of  an  account 
containing  an  usurious  item  between  debtor  and  creditor,  with  the  application 
of  the  debtor's  funds  in  the  hands  of  the  creditor  to  the  payment  of  the  item, 
estopped  the  assignee  of  the  debtor  from  setting  off  the  item  against  the  cred- 
itor as  usurious.  Compare  Berden  v.  Sedgwick,  40  Barb.  850.  It  would  seem 
from  the  decision  in  Berdan  v.  Sedgufick,  just  cited,  that  an  omission  on  the 
part  of  the  debtor  to  assert  usniy  when  sued  on  the  bond  alone,  and  the  re- 
covery of  judgment  thereon,  does  not  estop  his  vendee  of  the  mortgaged  prop- 
erty, who  did  not  talce  subject  to  the  mortgage,  from  interposinic  it  as  a  defense 
to  a  foreclosure  suit.  The  mortgagor  liad,  however,  in  this  case  attempted  to 
set  up  usury  in  an  action  against  him  alone  on  the  mortgage,  in  which  action 
judgment  for  him  had  been  reversed,  and  the  suit  discontinued.  According  to 
the  same  authority,  the  giving  of  a  bond  and  mortgage  in  escrow,  by  the  mort- 
gagor, as  security  in  case  the  usurious  one  is  set  aside,  is  no  estoppel  on  such 
purchaser. 

After  recovery  of  a  judgment  and  payment  of  it,  the  money  cannot  be  re* 
covered  baoic  in  equity  on  the  ground  of  usury  in  the  original  transaction. 
Bartholomew  v.  Yaw,  9  Pafge,  165;  reversing  Clarlce^s  Chan.  16;  and  see  6\imp- 
heU  V.  JIforHson,  7  Paige,  158;  WiUiams  v.  Lockwood,  Clarice's  Chan.  172.  Nor 
can  the  defendant  after  such  recovery,  and  giving  a  new  security,  avail  him- 
self of  the  usury.  CrofnweU  v.  Delaplaine^  6  N.  Y.  Leg.  Obs.  2SS&.  So  part  pay- 
ment and  giving  a  new  check  iu  part  has  l>een  held  to  estop  the  drawer  sued 
on  the  new  one.    8maUey  v.  Doughty ^  6  Bosw.  66. 

In  Ileal  Estate  Co.  v.  Seagreave,  48  How.  Pr.  488,  decided  in  the  New  York 
Superior  Court,  at  Special  Term,  it  was  decided  that  a  covenant  by  the  mort- 
gagee, with  an  affidavit  by  the  mortgagor  that  the  mort^cage  was  a  valid  secu- 
rity, estopped  them,  and  all  under  them,  from  settiuK  up  usury  against  a  pur- 
ehaser  in  good  faith.  But  in  Payne  v.  Bumhamt  4  N.  Y.  Sup.  678,  an  affi- 
davit by  the  mortgagor  was  held  not  to  estop  him,  though  it  was  relied 
upon  by  the  as.^iguee.  Of  course  a  certificate  of  the  validity  of  the  securi^  is 
no  estoppel  as  between  the  parties  to  the  mortgage.  Van  SiokU  v.  PaXmer,  t 
N.  Y.  Sup.  612. 

In  La  Forge  v.  Herter,  9  N.  Y.  241,  the  court  refused  to  hear  plaintiff  reply 
that  a  bond  and  mortgage,  pleaded  in  the  answer  as  accepted  by  him  in  satis- 
faction of  the  cause  of  action  sued  on,  were  usurious,  plaintiff  beiuK  the 
usurer.  So  where  a  surety,  sued  as  such,  pleads  a  discharge  by  reason  of  an 
extension  of  time  given  by  plaintiff  to  the  principal  debtor,  plaintiff  will  not 
be  heard  to  show  that  the  agreement  for  the  extension  was  usurious.  BiUinO' 
tor»  V.  Wagoner,  88  N.  Y.  81;  Draper  v.  Trescott,  29  Barb.  401. 

The  defendant  (payee  and  indorser  of  a  promissory  note),  in  Mamm  v.  Anthony^ 
3  Keyes,  600,  was  held  to  have  been  estopped,  by  his  representations  that  the 
note  in  suit  was  not  usurious,  from  setting  up  the  defense  of  usury.  In  7Vu#- 
estt  V.  Davis,  4  Barb.  405,  however,  it  was  held  that  representations  by  an 
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oommodatlon  iiidorser,  that  the  note  saed  on  was  badness  paper,  did  not 
eafcop  bim  from  pleading  usuvy. 

It  has  already  been  stated  that  a  grantee  or  assignee  of  a  borrower  is  not 
within  the  provisions  of  1 R  S.  772,  §  8,  allowing  the  born>wer  relief  in  equity 
against  a  usnrioos  instrament  or  ooutraot,  without  repaying  the  sum  loaned. 
And  see  B/sseO  ▼.  Kellogg^  flO  Barb.  617 ;  Genoig  v.  ShetUHy,  64  id.  OiO;  affirmed. 
56  N.  T.  214.  And  this  exclusion  from  the  benefits  of  that  statute  was  made 
in  a  case  where  the  bssignee  was  the  borrower  himself.  Who  sued,  however,  in 
the  character  of  purchaser  at  a  bankruptcy  sale.  Sckermerhnm  v.  TaXman,  14 
N.  Y.  96. 

Under  the  decision  In  Beecher  v.  Ackerman,  1  Robt.  90;  8.  C,  1  Abb.  Pr.  (N. 
8.)  141,  however,  the  complaint  need  not  contain  an  offer  to  pay  the  sain 
equitably  due,  or  should  not  be  dismissed  for  omitting  it,  but  such  payment 
may  be  pn>vided  for  in  the  decree.  And  see  Morgan  v.  Sohermerhort^^  1  Paige, 
644. 

A  surety,  trho  beoomea  9uch  at  the  time  of  the  prit^dpat  cotttraot  (as  well  as  per- 
sonal representatives,  or  heirs  or  devisees  of  the  property  mortgaged),  would 
seem  to  be  able  to  have  relief  against  usury  in  the  contract  at  law  or  in  equity. 
Po9t  V.  Bank  of  Uiiea,  7  Hill,  691;  LivingtUm  v.  H*jenrU,  11  Wend.  829.  886; 
thoogh  the.  principal  debtor  do  not  elect  to  avail  himself  of  it.  Mone  ▼• 
Hovey,  9  Paige,  197;  BuUock  v.  Boyd,  Hoff.  Ch.  294.  But  in  equity  proceed- 
ings the  surety  must  allege,  or  make  payment  of  tbe  sum  actually  loaned. 
AQerttyn  ▼  BMen,  49  K.  T.  873;  reversing  8  Lans.  492;  following  oh  this  point 
Uie  remarks  of  Bronbon,  J.,  in  Vilaey.  Jones,  1  N.  Y.  274,  and  overruling 
Poti  V.  Bank  of  UUea,  above ;  Mone  v.  Hoveiy,  above ;  and  Perritie  v.  Striker, 
7  Paige,  686;  and  so  must  accommodation  Indorseni.  AUertotir.  Belden,  above; 
though  to  the  contrary  had  been  Hungetford'e  Bank  v.  Dodge.,  80  Barb.  626. 
It  seems,  however,  that  an  accommodation  aco^tor  need  not  ofSer  nor  make 
repayment  in  order  to  obtain  relief  in  equity.  Taytor  v.  Qrm^  8  Jones  h  8. 
86a 

If  an  accommodation  Indorser  volnntarlly  takes  ap  the  asarloas  note  after 
protest,  the  maker  can  saccessf ally  defend  an  action  upon  it  brought  against 
him  by  the  indorser.  Hooper  v.  DeLong,  5  Jones  bt  S.  127;  and  see  JetoeU  v. 
Wright,  30  N.  Y.  269. 

Accommodation  Indorsers  of  a  note  made  and  payable  in  the  State  of  New 
York,  and  negotiated  in  CSanada  at  a  rate  of  interest  valid  there,  thoagh  asa- 
rloas In  New  York,  were  allowed  in  Cloyes  v.  HooJIeer,  6  N.  Y-  Sap.  448» 
to  defend,  on  the  ground  of  asuxy  in  the  negotiation  of  the  note  by  the 
makers,  an  action  on  the  note  brought  in  New  York. 

Such  a  defense  was  not  recognized  as  sufficient  In  an  action  on  a  note  dated 
and  payable  and  valid  in  Massachusetts,  although  the  action  was  brought  In 
New  York.    AgricuXJbuiral  National  Bank  v.  Sheffield,  4  Hun,  421. 

In  an  action  by  a  remote  Indorsee  against  the  first  Indorser,  the  latter  cannot 
set  up  as  a  defense  that  the  note  was  discounted  at  an  nsurloas  rate  by  hit 
immediate  indorsee.     Morford  v.  Davie,  28  N.  Y.  481. 

A  guarantor  of  a  pre-existing  usurious  debt,  whose  bond  recited  the  payment 
to  the  debtor  of  the  whole  principal  sum  claimed  in  an  action  against  bim,  was 
not  allowed  to  avail  himself  of  the  usury.  Mann  v.  Eekford's  Executors,  16 
Wend.  90BL  Nor  in  an  action  upon  a  guaranty  to  Indemnify  the  makers  of  a 
note  due  at  the  time  the  guaranty  was  made,  was  tbe  gnaraator  heard  to  inter* 
pose  usury  in  the  note.     ChnrchUl  v.  Hunt.  3  Deii.  821." 

See  note  to  Cramer  r,  Lepper,  20  Am.  Rep.  766.—  Rbp. 
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Wk,  plaintiff  in  error,  t.  Thb  Oinznirs'  IiVBinujroB  Ooxpavx 

0a  Ohio  St.  1.) 

JUr^liMwwigi— 'tfgmiftfeit  of^ainti  aaigning  poUoif — MtignmmU  to  ptntn^. 

Folidw  of  insiinuioe,  like  other  oontrmets,  ere  to  receive  a  reaeoneble  oon- 
Btruction,  so  as  not  to  defeat  the  intention  of  the  pertiee. 

A  pdliojr  of  ineunuice,  iMned  to  a  mercantile  partnerBhip  on  a  etoek  of  goods 
oimed  bj  the  firm,  and  with  which  thej  are  carrjing  on  bturineae,  whidi 
contains  no  proThdone  limiting  or  restricting  alienation  of  the  property,  is 
not  ayoided  bj  a  sale  bj  one  partner  to  his  copartners,  who  continoe  the 
partnership  business,  of  his  interest  in  the  stock  of  goods.t 

*  The  cases  in  27  and  28  Ohio  St.  were  decided  by  the  Sapreme  Coort  Gom* 
miaslon— a  court  appointed  to  clear  np  an  airearage  of  bnsinets,  and  of  con- 
oorrent  aothori^  and  Jorlsdiotion  with  the  Supreme  Oourt.  The  Commission 
adopted  the  following  rule  of  the  Supreme  Court,  under  which  the  lyllabas 
of  '-aoh  case  was  prepared  by  the  Judge  writing  the  opinion,  and  as  these  syllabi 
have  the  sanctlou  of  the  court.  It  has  been  thought  advisable  to  retain  them : 

**  BcifB  YI  A  syllabus  of  the  points  decided  by  the  court  in  each  que  shaU 
be  stated  In  writing,  by  the  Judge  assigned  to  deliver  the  opinion  of  the  oonrti 
which  shall  be  confined  to  the  points  of  law  arising  from  the  faets  of  the  cass 
that  have  been  determined  by  the  court  And  the  syllabus  shall  be  submitted 
to  the  Judges  concuning  therein  for  revlsal  before  publication  thereof;  and  It 
shall  be  Inserted  In  the  book  of  reports  without  alteniHon,  unless  by  eonssnt 
of  the  Judges  ooncurring  therein.** 

f  See,  to  the  same  effect,  Dtrmani  t.  Homt  Mut.  Init,  Co.  (M  La.  Ann.  M| 
SI  Am.  Bep.  644;  OcNMM»y.IoioaiState/ns.  Cd.  (10  Iowa  St.  6U), » id.  Mt. 
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When  the  poUcj  contains  a  ptoTision  that  the  assignment  of  thi*  Hame,  or  anj 
interest  therein,  without  the  ansent  of  the  companj  indoned  tbemon,  avoids 
it,  such  a  sale,  and  the  assignment  by  the  netiring  partner  to  his  copartners, 
who  continue  the  business,  of  his  interest  in  the  policy,  does  not  avoid  it. 

In  case  of  loss  after  such  sale  and  transfer,  the  remaining  partners,  being  the 
real  parties  in  interest,  should  sue  on  the  policy,  and  in  such  action  thej  are 
not  limited  in  the  amount  of  recovery,  to  their  interest  in  the  partnership 
goods  before  such  sale  and  transfer  but  can  recover  for  the  whole  loss. 

ACTION  by  George  H.  West  and  two  others,  formerly  compris- 
ing (with  Henry  F.  West)  the  firm  at  "H.  F.  West  ft  Co.," 
on  a  policy  of  insurance  against  fire,  issued  to  said  firm  by  the 
defendant  The  defendant  demurred  to  the  petition.  The  opinion 
states  the  case 

Hoadly^  Johnson  d  (%.,  for  plaintiffs  in  error. 

Maiihews,  Bamsey  S  Matthews,  for  defendant  in  error.  The 
single  question  presented  by  the  record  is,  whether  the  assign- 
ment  by  one  of  the  partners,  to  his  copartners,  or  his  interest  in  the 
policy  and  property  insured,  before  loss,  defeats  the  reooyery  of  the 
plaintiff 

The  affirmation  of  this  proposition  is  sustained  by  May  on  Insur* 
ance,  §  280;  Drehsr  y.  JBina  Insurance  Co.,  18  Mo.  128; 
Flanders  on  Insurance,  428.  And  see  Hoffman  y.  .Mna  Insurance 
Co.,  32  N.  Y.  405,  where  the  history  of  the  law  on  this  question  in 
the  State  of  New  York  is  giyen.  Tillou  y.  Kingston  Mutual  Insur^ 
ance  Co.,  7  Barb.  570 ;  5  N.  Y.  405 ;  Murdoch  y.  The  Chenango 
County  Mutual  Insurance  Co.,  2  Comst.  210 ;  Wilson  y.  The  Oenssee 
Mutual  Insurance  Co.,  16  Biurb.  511 ;  Hobbs  dt  Henly  y.  Memphis 
Insurance  Co.,  1  Sneed,  444 ;  Howard  d  Rychman  y.  The  Albany 
Insurance  Co.,  3  Denio,  301 ;  Tate  y.  Mutual  Fire  Insurance  Co., 
13  Gray,  79  ;  Wood  y.  Rutland  and  Addison  Mutual  Insurance  Co., 
31  VL  552 ;  Barnes  y.  Union  Mutual  Fire  Insurance  Co.,  51  Me. 
110  ;  Hoxsie  y.  Providence  Mutual  Fire  Insurance  Co.,  6  B.  I.  517 ; 
Finley  y.  Lycoming  Co.  Mutual  Insurance  Co.,  30  Penn.  St  313  ; 
Buckley  y.  Oarrett,  47  id.  280 ;  Baltimore  Fire  Insurance  Co.  y. 
McOowan,  16  Md.  47 ;  Dix  y.  Mercantile  Insurance  Co.,  22  IlL 
272 ;  KeOer  y.  Niagara  Fire  Insurance  Co.,  16  Wis.  523  ;  Hartford 
Fire  Insurance  Co.  y.  Boss,  23  Ind.  181 ;  Dreher  y.  jBtna  Insur* 
Co.,  18  Mo.  128. 
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Johnson^  J.  The  question  in  this  case  arises  on  a  demurrer  of 
the  defendant  to  the  petition,  alleging  that  said  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  plaintiffs  sue  as  individuals,  and  not  in  the  partnership 
name,  and  claim  to  recover  on  a  policy  of  insurance  against  fire,  on 
a  stock  of  goods  in  Indianapolis,  for  one  year,  from  April  17, 1869, 
to  April  17, 1870. 

The  original  policy  was  issued  April  17,  1866,  for  one  year,  and 
was  renewed  each  year  thereafter,  the  last  renewal  being  on  ITth  of 
April,  1869.  It  was  issued  to  the  firm  of  II.  F.  West  &  Ga,  com- 
posed of  the  plaintiffs  and  one  Henry  F.  West,  who  on  the  1st  of 
December,  1869,  retired  from  the  firm,  and  assigned  all  his  interest 
in  said  policy  and  stock  of  goods  to  his  copartners,  the  plaintiffs, 
who  continued  the  business. 

The  stock  of  goods  was  consumed  by  fire,  Deoember  17,  1869. 
Hence  this  action. 

By  the  terms  of  the  policy,  the  defendant  contracted  ''  to  make 
good  to  the  insured,  their  executors,  administrators,  or  assigns,  all 
such  immediate  loss  or  damage  as  shall  happen  by  fire  to  the  said 
property.'* 

Upon  the  foregoing  facts,  but  one  question  is  presented.  That 
is  .  Did  the  assignment  by  Henry  F.  West  of  his  interest  in  the 
policy  and  stock  of  goods  avoid  the  policy  or  prevent  a  recovery 
thereon  —  the  assent  of  the  company  to  such  transfer  not  having 
been  given  thereto  ? 

This  question  must  be  determined  by  giving  a  construction  to  the 
terms  and  conditions  of  the  policy.  Inform  and  language,  it  is  an 
agreement  between  two  parties,  the  insurer  and  the  insured,  though 
executed  only  by  the  insurer. 

The  only  clause  relating  to  such  a  transfer  is  in  the  words  f oUow* 
ing :  **  And  it  is  further  agreed  ♦  ♦  ♦  that  if  this  policy,  or 
any  interest  therein^  shall  be  assigned,  unless,  in  either  ease,  the  assent 
thereto  of  said  company  be  indorsed  hereon,  these  presents  shall 
the}ice forth  be  null  and  void.** 

It  will  be  observed  that  this  policy  (which  is  part  of  the  record) 
is  a  contract  with  a  partnership,  and  not  with  the  individuals  com* 
posing  it ;  that,  as  such  partners,  they  owned  the  stock  of  goods, 
and  were  doing  business  therewith  in  the  usual  way. 

It  is  also  important  to  note  that  the  policy  contains  no  provisions 
relating  to  alienation  of  the  property,  or  prescribing  any  mode  of 
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oo&tinaiiig  the  policy,  in  case  of  sale  of  the  goods,  by  obtaining 
assemt  of  the  company  thereto.  Snoh  provisions  are  to  be  found, 
webeliere,  in  most  insurance  contracts. 

The  clause  above  quoted  relates  only  to  an  assignment  of  the 
foUcy^  or  any  interest  therein,  -and  is  silent  as  to  the  alienation  of 
the  property  insured. 

Ordinarily,  this  omission  is  unimportant,  for  it  is  well  settled 
that  in  such  case,  when  the  insured,  by  alienation  or  otherwise, 
parts  with  all  his  insurable  interest  in  the  proi)erty  insured,  he 
cannot,  in  case  of  loss,  recover,  because,  having  no  interest  in  the 
property  destroyed,  he  has  sustained  no  damage.  Neither  can  the 
assignee  of  the  policy,  without  the  assent  of  the  insurer^  recover, 
because  he  is  a  stranger  to  the  contract,  whom  the  company  is  not 
bound  to  recognize. 

In  the  examination  of  the  numerous  cases  cited,  this  omission  is 
an  important  element,  as  very  many  of  them  turn  on  the  words 
limiting  and  restricting  alienation.  Thus,  in  Dix  v.  Mercantile 
Insurance  Co.,  22  111.  272,  and  The  Hartford  Insurance  Co,  v. 
Boss  et  oL,  23  Ind.  181,  there  was  this  clause,  upon  which  the 
cases  largely  turned  :  "  And  in  case  of  any  transfer  or  change  of 
tiile  in  the  property^  or  of  any  undivided  interest  therein,  such 
insurance  shall  bo  void  and  cease."  They  were  cases  much  like  the 
one  before  us  ;  and  stress  is  laid  by  the  court  on  the  words  ^^  un- 
divided interest,"  as  correctly  describing  a  partner's  interest.  So, 
also,  in  many  other  cases,  the  peculiar  wording  of  these  clauses 
relating  to  alienation  enter  largely  into  the  discussion  of  the 
legal  aspects  of  the  case,  in  the  opinion  of  the  courts  deciding 
them. 

As  to  such  clauses,  it  is  sufficient  to  say  that,  as  a  general  rule, 
their  only  effect  is  to  either  enlarge  or  restrict  the  right,  which 
exists  without  them,  to  bring  an  action  by  the  assured  in  case  of 
loss.  If  the  assured  still  retains  such  an  insurable  interest  in  the 
property,  as  that  he  sustains  a  loss  by  the  fire,  he  can,  to  the  extent 
of  that  loss,  recover  ;  otherwise,  if  he  has  parted  with  all  such 
interest,  for  then  no  damage  has  resulted  to  him. 

Great  care  should  also  be  taken  to  distinguish  between  those 
cases  decided  by  an  application  of  the  common-law  rules  of  pleading 
and  those  which  are  made  to  depend  solely  on  the  rights  of  the 
parties  growing  out  of  the  terms  of  the  contract  itself.  The  former 
depend  on  who  are  the  proper  parties  to  the  action  at  common  lawj 
Vol.  IXIL  — 88 
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the  latter  on  the  terms  of  the  contract;  and  from  these  terms  the 
court  must  determine  the  existence^  extent,  and  character  of  the 
obligations  and  liabilities  of  the  parties  to  the  contract  The  one 
is  to  be  decided  by  the  roles  of  pleading,  the  other  by  a  construc- 
tion of  the  stipulations  of  the  policy. 

Since  the  adoption  of  our  Code,  under  which  the  retd  party  in 
interest  may  sue,  whether  the  contract  is  joint  or  aeyeral,  the  for- 
mer class  of  decisions  becomes  uninmportant.  There  can  be  no 
doubt  that  if  the  common-law  rules  of  pleading  were  in  force  in 
Ohio,  the  plaintifb  could  not  recover — not  because  they  had  no 
insurable  interest,  for  they  owned  all  the  property  oovered  by  the 
policy ;  j^ot  because  they  sustained  no  damage,  for  that  is  admitted; 
but  solely  for  the  reason  that  this  was  a  jairU  contract  by  the  in- 
sured, and  all  must  be  joined  as  plaintiffs.  By  these  rules,  if  all 
were  so  joined,  they  still  could  not  recoTer,  because  Henry  F.  West, 
one  of  the  joint  contractors,  had  parted  with  all  his  insurable  in- 
terest by  a  sale.  In  either  case,  the  result  would  alike  be  fatal  to 
these  plaintiffs,  who  hare  sustained  all  the  loss  against  which  they 
indemnified;  and  the  rights  of  the  parties,  and  the  liabilities  of 
the  insurers,  arising  from  the  terms  of  the  policy,  would  remain 
undetermined  by  the  court. 

In  Murdock  v.  Chenango  Ins.  Co.,  2  N.  Y.  210,  one  tenant  in  com- 
mon sold  his  interest  in  the  property  insured  to  his  co-tenant  The 
action  was  in  the  name  of  both,  though  the  company  had  assented 
to  the  sale.  It  was  held  that  the  misjoinder  was  fatal.  On  the 
other  hand,  Tate  v.  Citizens^  Ins.  (7o.,  13  Gray  (Mass.),  79,  was  a 
case  like  the  former,  except  that  the  action  was  in  the  name  of  the 
oo-tenant,  who  had  become  sole  owner  by  purchase.  It  was  held 
that  the  nonrjoinder  was  alike  fatal.  Judge  Bioelow  saying:  ''  Upon 
familiar  principles,  both  the  joint  contractors  should  join  in  bring- 
ing the  action,  *  *  *  and  the  omission  to  join  them  is  a  good 
defense.*' 

In  both  cases  the  parties  were  sent  out  of  court  without  their 
rights  adjudicated,  by  the  application  of  the  ^  familiar  principles '' 
of  common-law  pleading. 

Under  the  Code,  the  real  party  in  interest  must  sue.  In  this 
case  the  suit  is  properly  brought,  but  the  right  of  reooyery  does 
not  depend  on  questions  of  misjoinder  or  non-joinder  of  parties, 
but  upon  the  liability  of  the  insurers  growing  out  of  the  contract 
Is  the  defendant,  therefore,  liable  to  the  plaintiffs  by  the  terms  of 
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this  policy?    To  determine  this  question,  reference  mast  be  had  to 
the  familiar  rales  of  constraction. 

The  policy  shoald  receive  a  reasonable  interpretation.  Its  intent 
and  substance  should  be  ascertained  from  the  langaage  employed* 
Its  stipulaUons  shoald  have  full  legal  effect,  to  guard  the  insurer 
against  fraud  and  imposture.  As  it  is  a  contract  of  indemnity  to 
the  insured,  it  should  be  liberally  construed  in  his  favor,  not  only 
because  this  mode  of  construction  is  most  conducive  to  trade  and 
business,  but  because  it  is  probably  most  consonant  with  the  inten- 
tions of  the  parties.  There  is  no  more  reason  for  a  strict  compli- 
ance with  its  terms  than  ordinary  contracts.  There  is  nothing  in 
such  a  contract  intrinsically  more  sacred  or  inviolable  than  a  con- 
tract about  any  other  subject  25  Wend.  374.  Exceptions  in  a 
policy  should  be  strictly  construed,  and  when  there  are  two  inter- 
pretations equally  fair,  that  which  gives  the  greater  indemnity 
should  prevaiL     May  on  Insurance,  §  174. 

None  of  these  rules  is  more  fully  established  or  more  imperative 
and  controlling  than  that  which  declares  that  it  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without  a 
plain  necessity,  his  claim  to  indemnity,  which,  in  making  his  insur* 
ance,  it  was  his  object  to  secure;  and  when  the  words  '  without 
violence''  are  susceptible  of  two  interpretations,  that  which  will 
sustain  the  claim  and  cover  the  loss  must  in  preference  be  adopted* 
May  on  Insurance,  §  175. 

Guided  by  these  principles,  let  us  examine  the  terms,  which,  it  is 
daimed,  avoid  this  policy. 

The  natural  reading  of  these  terms,  ^Mf  this  policy  or  any  inter* 
est  therein  be  assigned,"  would  seem  to  be  completed  by  adding 
after  the  word  ''assigned''  the  name  of  the  contracting  party,  so 
as  to  read,  ''if  this  policy  or  any  interest  therein  be  assigned  hy 
9aid  H.  F.  West  d  Co.^*  H.  F.  West  &  Oo.  alone  could  make  an 
assignment  of  the  iitU  to  the  policy.  Henry  F.  West  did  not  as- 
sign the  policy  or  any  Interest  in  it  which  the  firm  had.  The 
partnership  name  must  be  used  to  transfer  the  policy  or  any  defi- 
nite interest  therein. 

The  cases  are  numerous  where  it  has  been  held,  that  to  consti- 
tute alienation  of  the  property,  a  conveyance  of  the  title,  and 
nothing  short  of  this,  would  amount  to  an  alienation;  that  "trans- 
fer of  the  title  of  property  insured,"  means  the  title  and  owner- 
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ship  of  property  insured,  and  not  the  interest  of  tlie  insured  therein. 
Masters  v.  Madison  Co,  Ins.  Co.,  11  Barb.  624. 

A  sale  by  one  partner  to  another  is  not  such  an  alienation  as  will 
avoid  the  policy,  even  under  an  express  condition  that  the  policy 
shall  become  void.     Angell  on  Ins.  197. 

A  mere  change  of  interests  or  ownership  among  partners,  where 
no  stranger  is  introduced,  and  no  addition  made  to  the  number  of 
the  insured — when  there  is  no  change  in  the  condition  or  situa- 
tion of  the  property  or  risk  —  a  mere  assignment  of  his  interest,  by 
one  partner  to  the  other,  is  obviously  not  within  the  principle  or 
motives  on  which  the  condition  is  founded.  Pierce  t.  Nashua  Fire 
Ins.  Co.,  50  N.  H.  297;  S.  C,  9  Am.  Bep.  236. 

Henry  F.  West  assigned  his  interest  in  the  policy.  What  was  that 
interest?  Not  an  aliquot  part  of  the  whole,  for  they  were  partners 
seized  '^per  my  et  per  tout "  of  the  common  stock  of  goods.  Wesi 
V.  Ship,  1  Vesey,  Sen.  242. 

It  was  his  share  of  the  capital  stock  remaining  after  satisfying 
all  partnership  demands.  When  title  to  property,  real  or  personal, 
is  in  a  partnership,  and  is  owned  by  it,  it  is  clear  that  the  convey- 
ance by  one  partner  of  his  interest  conveys  no  greater  interest  than 
remains  after  all  the  demands  against  the  firm  are  satisfied.  If  this 
firm  had  been  insolvent  when  the  policy  was  assigned  —  that, 
counting  the  insurance  money  as  part  of  the  assets,  it  could  not 
pay  its  debts  —  then  nothing  was  in  fact  assigned.  For  aught  the 
court  knows,  this  may  have  been  so  in  this  case. 

The  contracting  parties  were  the  insurers  on  the  one  hand,  and 
H.  F.  West  &  Co.  on  the  other.  The  language  is  clearly  suscepti- 
ble of  the  construction  we  have  given.  The  one  claimed  by  defend- 
ant seems  strained  and  unnatural,  and  calculated  to  defeat  rather 
than  carry  out  the  intention  of  the  parties. 

It  does  violence  to  all  settled  rules  of  construing  contracts. 

Conditions  of  this  kind  should  not  be  extended  by  construction 
beyond  the  reason  for  their  adoption,  especially  when,  as  in  this 
case,  it  defeats  the  contract  The  chief  reason  for  requiring  such 
a  stipulation  is  to  guard  against  the  introduction  of  a  stranger, 
who  may  not  possess  the  fidelity  of  watchfulness  required  by  the 
insurers.    The  change  should  increase  the  hazard. 

In  a  case  of  a  clause  of  this  kind  it  was  held  that  a  sale  or  con« 
veyance  to  the  assured  does  not  defeat  the  policy,  though  within 
the  words  of  the  proviso  against  a  sale  or  transfer.    The  interest 
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of  the  insured  being  thereby  increased,  the  case  did  not  fall  within 
the  reason  and  spirit  of  the  proviso.  May  on  Ins.,  §  275,  and  cases 
cited. 

To  say  that  H.  F.  West  &  Co.  shall  not  assign  the  policy,  or  any 
interest  therein,  without  consent,  is  a  reasonable  condition;  but  to 
say  that  the  partners  ifUer  sese  may  not  change  their  respectire  in- 
terests is  not  within  the  spirit  and  reason  of  the  clause.  The  pre- 
sumption is,  that  the  company  had  faith  in  all  the  partners;  the 
increase  of  plaintiff's  interest^  as  we  have  seen,  would  not  make 
them  more  watchful;  the  retiring  partner  no  longer  had  a  motiye 
to  endanger  the  insurer;  no  stranger  was  introduced;  no  one  but 
those  with  whom  the  contract  was  made  was  left  in  controL 

There  being  no  adequate  reason  to  support  this  enlarged  con- 
struction, we  cannot  adopt  it 

It  is  suggested  that  this  clause  was  intended  to  secure  the  con- 
tinuance of  Henry  F.  West,  in  whom  the  company  reposed  special 
confidence,  and  without  him  the  policy  would  not  have  been  issued. 
In  reply  to  this,  we  adopt  the  language  of  the  New  York  Court  of 
Appeals  in  Hoffman  t.  JBina  Ins.  Co,,  32  N.  Y.  405,  in  a  similar 


''  They  testified  their  confidence  in  each  of  the  assured,  by  issu- 
ing to  them  a  policy,  but  did  not  choose  to  repose  blind  confidence 
in  others  who  might  succeed  to  the  ownership.  The  only  evidence 
of  their  confidence  in  either  partner  is  in  the  fact  that  they  con- 
tracted with  all;  and  the  theory  is  rather  fanciful  than  sound,  that 
they  may  have  intended  to  conclude  a  bargain  with  rogues  on  the 
faitii  of  a  proviso  that  one  honest  man  should  be  kept  in  the  firm 
to  watch  them. 

**  It  was  intended  by  the  proviso  to  protect  the  company  from  a 
continuing  obligation  to  the  assured,  if  the  title  and  beneficial 
interest  should  pass  to  others  they  might  not  be  equally  willing  to 
tmsi  Words  should  not  be  taken  in  their  broadest  import  when 
they  are  equally  appropriate  in  a  sense  limited  to  the  object  the 
parties  had  in  view." 

There  is  still  another  rule  equally  at  variance  with  the  defend- 
ant's claim.  Stipulations  in  a  contract  providing  for  disabilities 
or  forfeitures  are  to  receive,  when  the  intent  is  doubtful,  a  strict 
construction  against  those  for  whose  benefit  they  are  introduced. 
To  seize  on  words  introduced  in  the  policy  as  a  safeguard,  and  make 
them  available  to  defeat  the  claim  of  the  assured  on  the  theory  of 
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a  technical  forfeiture,  is  in  no  possible  view  permissible.  If  the 
policy  admits  of  such  a  construction,  it  is  due  to  the  dexteri^  of 
the  draughtsman,  and  not  to  a  meeting  of  the  minds  of  the  parties. 
32  N.  Y.  414. 

We  conclude,  therefore,  that  the  clause  under  consideration,  in 
connection  with  the  facts  disclosed,  does  not  avoid  the  policy,  and 
that  the  plaintiffs  are  entitled  to  recover  thereon. 

Finally,  the  question  arises — shall  these  plaintiffs  recover  tike 
whole  that  H.  F.  West  &  Go.  might  have  recovered,  or  only  their 
individual  shares  ?  Does  the  sale  by  Henry  F.  West  avoid  the 
policy  as  to  his  undivided  interest  ? 

In  Hobbs  d  Henly  v.  Memphis  Ins.  Co.,  1  Sneed,  444,  a  case 
much  like  this  as  to  its  facts,  it  was  held,  as  to  the  share  or  inter- 
est of  the  retiring  partner,  the  plaintifb  could  not  recover,  but 
only  for  their  own  interest  in  the  firm  ;  while  in  Hoffman  v.  jSina 
Ins.  Go.^  32  N.  T.  415,  416,  where  the  same  question  arose,  it  was 
decided  otherwise.  The  court  there  say  :  *^  There  is  no  reason 
why  the  full  measure  of  indemnity  should  be  withheld  from  the 
plaintiffs,  who  were  owners  at  the  date  of  the  insurance,  and  sole 
owners  at  the  time  of  the  loss.''  We  concur  in  the  reasoning  of 
the  court  in  that  case,  and  its  conclusions  of  law  on  this  point 

These  plaintiffs  were  parties  to  the  contract ;  they  continued  to 
conduct  the  business  contemplated  by  the  policy ;  there  was  no 
substantial  change  material  to  the  risk,  and  none  within  the  mean- 
ing of  the  clause  under  consideration.  The  policy  was  intended  to 
protect  the  interest  of  each  and  all ;  and  its  language  fairly  con- 
strued, is  in  harmony  with  that  intent. 

We  are  aware  that  the  oonclusions  we  have  reached  are  at  vari- 
ance with  the  greater  number  of  reported  cases,  but  we  believe  these 
oonclusions  rest  on  the  firmer  and  more  satisfactory  ground  of 
sound  principles,  and  that  they  are  more  conducive  to  substantial 
justice  —  the  aim  and  end  of  iHl  law. 

JudgmmU  reversed,  and  cause  remanded  forfurlher  proeeetnngs. 

Bomt,  0.  J^  Day,  Whixicav,  and  Wbight,  JJ.,  oonoomd. 
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OTO.iiaBt.MI.) 

SmudtT'^  tmpuiimg  dlnwitoiiiinii    to  a  dergfman,    Damoifm-^wMmos  of 

pocmdarjf  obOUy. 

Words,  ehargliig  a  deigymui  wHb  dniiikeiiiie88»  when  spoken  of  and  con- 
oeming  liim  in  his  oiftoe  or  calliu^,  are  actionable  per  m. 

In  an  action  wlieie  ponitive  damages  may  be  allowed,  evidence  of  the  defend- 
ant's pecnniaiy  ability  is  admissible. 

Itlsnotanor  to  refuse  to  chaige  the  jaiy,  that  if  the  defendant  without 
feasonabls  eanae  believed  the  chaige  to  be  true,  they  could  not  award  ex- 

■  emplaiy  damages,  where  there  is  evidence  tending  to  show  that  he  uttered 
the  words  in  a  wanton  and  reokleis  mannsr. 


ACTION  for  dander,  in  charging  the  plaintiff,  a  olergyman,  with 
drunkenness.     The  opinion  states  the  case. 

James  Murray,  J.  T.  Janpier,  and  H.  O.  Sellers,  for  plaintiff  in 
error.  I.  A  charge  of  drunkenness  is  not  per  se  actionable.  Hbttings" 
worth  T.  Shaw,  19  Ohio  St  480 ;  Alfele  v.  Wrtght,  17  id.  238 ;  Dial 
Y.I/(^ier,6  id.  228;  Buck  v.  Hersey,  31  Me.  558;  (yHatOony. 
Mu&rs,  10  Rich.  L.  128;  Addison  on  Torts,  4. 

n.  That  the  defendant  is  a  minister  of  the  gospel  does  not 
change  the  rule.  Ministers  ou  *ht  not  to  be  regarded  in  the  eye  of 
the  law  as  purer  or  holier  than  any  other  men  nor  entitled  to  pro- 
tection in  any  greater  degree.  The  law  is  no  longer  a  respecter  of 
persons ;  it  no  longer  makes  any  distinction  between  classes  or 
conditions  of  men  ;  itsguidmg  star  now  is  '*  equality  before  the  law 
for  alL'' 

IIL  If  the  words  spoken  are  actionable  per  se,  it  can  only  be  in  a 
case  where  they  are  spoken  in  reference  to  the  performance  of  his 
ministerial  duties.  Lumby  v.  AUday,  1  Gr.  &  J.  301 ;  l.Tyrw. 
217 ;  Brayne  v.  Cooper,  5  M.  &  W.  249 ;  Ayre  y.  Craven,  2  Ad. 
ft  EL  2. 

In  this  case  the  word  **  preacher  "  was  cTidently  used  for  the  sole 
purpose  of  identifying  the  person  to  whom  reference  was  made. 

IV.  It  must  be  averred  that  at  the  time  the  words  were  spoken 
plaintiff  was  a  patd  preacher;  or  in  the  receipt  of  temporal  emolu- 
ments deriyed  therefrom. 
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If  the  words  were  spoken  of  plaintiff  as  a  minister^  then  thif 
proposition  is  undeniably  tnie.  Oallwey  v.  Maxwell^  24  E.  L.  &  B. 
4G . ;  Starr  v.  Gardner,  6  Up.  Can.  Q.  B.  (0.  S  )  512 ;  HaHhy  t. 
Herring,  8  Term  Bep.  130. 

y.  The  court  erred  in  refusing  to  charge  that  if  defendant  had 
no  reasonable  cause  to  believe  the  words  to  be  true  when  he  uttered 
them^  yet  if  the  juiy  found  that  he  did  in  fact  believe  them  to  be 
true,  then  the  case  was  not  one  for  exemplary^  but  for  oompenaatoiy 
damages  merely. 

The  distinction  between  malice  in  law  and  malice  in  fact  is  well 
settled.  Malice  in  law  is  that  malice  which  the  law  presumes  to 
exist  from  the  mere  doing  of  an  unlawful  act ,  while  malice  in  ted 
is  that  which  exists  when  there  is  superadded  to  the  other  an  evil 
intention  in  the  party  doing  the  act. 

The  only  cases  in  which  exemplary  or  punitive  damages  may  be 
given  are  those  in  which  actual  or  express  malice  is  shown.  Boberte 
V.  Ma807i,  10  Ohio  St  277 ;  Pitt  v.  Donovan,  1  M.  &  S.  639 ; 
Armstrong  v.  Pierson,  8  Clarke,  29. 

VI.  The  court  erred  in  admitting  evidence  as  to  the  defendant's 
wealthy  for  the  purpose  of  aggravating  damages.  Ware  v.  Gartledge, 
24  Ala.  622 ;  Palmer  v.  Hawkins,  28  Barb.  90 ;  Townsend  on  Slan- 
der, §  391  ;  2  GreenL  Ev.,  §  249. 

Conovers  &  Craighead^  and  Morris  d  Son,  for  defendant  in 

error. 

Wright,  J.  The  slander  alleged  in  the  petition  consists  in 
falsely  charging  plaintiff,  a  minister  of  the  gospel,  with  drunken- 
ness. It  is  also  averred  that  the  words  were  spoken  of  and  concern- 
ing him  in  his  ministerial  profession  and  pastoral  office.  The  de- 
murrer admits  all  that  is  averred,  and  thus  this  question  is  raised  : 
Are  words  which  charge  a  minister  of  the  gospel  with  drunken- 
ness, when  spoken  of  him  in  his  profession  or  calling,  actionable 
per  set  We  answer  that  they  are.  We  understand  the  rule  to  he, 
that  words  spoken  of  a  person,  tending  to  injure  him  in  his  office, 
profession  or  trade,  are  thus  actionable.  1  Starkie  on  Slander,  9  ; 
Townshei.d  on  Libel  and  Slander,  §  182  ;  2  Addison  on  Torts,  957 
(§  2,  ch.  17,  ed.  of  1876,  of  this  book  has  a  large  collection  of  au- 
thorities on  the  subject) ,  1  Am.  Lead.  Cas,  102  ;  Foidger  v.  Jfem^ 
romb,  L.  R,  2  Exch.  327 ;  Demarest  v  Earing,  6  Cow.  78. 
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Calling  a  clergyman  a  dmnkard  was  held  actionable  in  McMillan 
\.  Birch,  1  Binn.  176  ;  Chaddock  y.  Brigg^y  13  Mass.  248. 

Sach  words  are  actionable  because  they  tend  to  depriye  him  of 
the  emoluments  which  pertain  to  his  profession,  and  may  preyent 
Lis  obtaining  employment  It  is  not,  as  counsel  seems  to  suppose, 
that  giying  a  clergyman  this  right  of  action  is  because  his  office  is 
higher  than  that  of  his  fellow  men.  It  is  a  right  which  belongs  to 
all  who  haye  professions  or  callings,  and  in  this  clergymen  are  not 
different  from  others. 

This  principle  is  entirely  different  from  that  upon  which  pro- 
ceeded tiie  cases  HoUing$worth  y.  Shaw^  19  Ohio  St  430 ;  Dial  y. 
HoUer,  6  id.  228 ;  AlfOe  y.  Wrighty  17  id.  238.  In  all  these  the 
words  imputed  a  criminal  offense,  and  did  not  relate  to  profession 
or  calling. 

Upon  the  trial  of  the  case  it  was  insisted  by  defendant  that  the 
words  were  not  spoken  of  the  plaintiff  in  his  character  as  a  minis- 
ter. The  court  fairly  left  this  to  the  jury,  and  said  if  they  were 
not  so  q>oken,  they  would  find  for  the  defendant  The  jury  find 
this  issue  for  the  plaintiff,  and  in  the  face  of  that  finding  it  is  im- 
possible for  us,  sitting  as  a  court  of  error,  to  say  that  they  were  not 
spoken  of  the  plaintiff  in  his  character  or  capacity  as  a  clergyman. 
If  they  were,  as  we  haye  seen,  they  are  actionable. 

In  liie  cases  cited  by  defendant,  Jju/ndy  y.  Allday,  1  Tyrw.  217  ; 
Braffne  y.  Coopefy  5  M.  &  W.  249  ;  Ayre  y.  Graven,  2  A.  &  E.  2  ; 
Buck  y.  Hersey,  31  Me.  558 ;  Redway  y.  Orayy  31  Vt  292  ;  Van 
Tapel  y.  Caprotiy  1  Denio,  250,  it  was  held  that  the  words  spoken 
did  not  touch  the  plaintiffs  in  their  yarious  trades  or  employments. 
But  to  charge  a  minister  with  drunkenness  does  haye  such  an  effect 
Congregations  would  not  employ  clergymen  with  intemperate  hab- 
its, and  the  deyelopment  of  such  a  yice  would  be  cause  for  speedy 
lemoyal  from  office.  When  the  question  is  reduced  to  a  mere  mat- 
ter of  dollars  and  cents,  the  purity,  the  integrity,  the  uprightness 
of  a  minister's  life  is  his  capital  in  this  world's  business. 

Against  the  objection  made,  plaintiff  offered  eyidence  of  the 
wealth  of  the  defendant,  and  in  the  charge  the  court  said  this  eyi- 
dence might  be  considered  in  connection  with  the  question  of  ex- 
emplary damages.  We  see  no  error  in  the  admission  of  the  eyi- 
dence, or  the  charge  of  the  court  upon  the  subject  That  puni  tiye 
or  exemplary  damages  in  a  proper  case  may  be  giyen  is  not  an  open 
question  in  Ohio.  In  Roberts  y.  Mason,  10  Ohio  St  277 ;  Smith 
Vol.  XXU.  — 89 
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▼.  I^  Ft.  W.  &  C.  R.  R.y  23  id.  10,  the  oourt  allowed  the 
jarj  to  consider  the  wealth  of  defendant  in  connection  with  the 
question  of  punitive  damages.  If,  then,  punishment  be  an  object 
of  a  verdict,  a  small  sum  would  not  be  felt  by  a  defendant  of  large 
wealth.  The  vengeance  of  the  law  would  scarcely  be  appreciated, 
and  he  could  afford  to  pay  and  slander  stilL  There  are  cases  which 
put  the  admission  of  the  evidence  upon  this  ground.  Alpin  v. 
Marian,  21  Ohio  St.  536,  intimates  that  the  reason  is  to  enable  the 
jury  to  determine  how  much  plaintiff  has  been  injured.  This 
case  collects  the  authorities  on  both  sides  of  the  question,  to  which 
might  be  added  McBride  v.  McLaughlin,  5  Watts,  375;  Wagganer  v. 
Richmond,  Wright,  173;  Bextan  v.  Tadd,  id.  320;  2  GreenL  Ev.  249; 
1  Am.  Lead.  Gas.  199,  note  6;  Harshy  v.  Brooks,  20  la.  115;  Buck- 
ley  V.  Knapp,  48  Mo.  153.  We  see  no  error  in  the  admission  of 
the  evidence,  or  the  charge  of  the  oourt  (m  the  subject 

There  are  some  other  questions  raised  by  counsel  to  which  we 
briefly  allude. 

The  defendant  asked  the  court  to  charge  the  jury:  '^  If  they  find 
that  the  words  spoken  by  the  defendant  of  and  concerning  the 
plaintiff  were  untrue,  and  that  the  defendant  has  not  reasonable 
cause  to  believe  them  to  be  true;  yet,  if  they  are  satisfied  from  the 
evidence  that  the  defendant  did  believe  them  to  be  true,  such  state 
of  facts  would  not  warrant  a  verdict  of  punitive  or  exemplary  dam- 
ages, but  for  compensatory  damages  only,*'  with  which  request  the 
court  refused  to  comply,  but,  on  the  contrary,  charged  the  jury 
that  such  was  not  the  law,  to  which  the  defendant  then  and  tiiere 
excepted. 

We  do  not  understand  the  law  of  slander  to  be  that  it  is  a  de- 
fense that  the  slanderer  believed  his  words  to  be  true,  when  he  had 
no  grounds  for  so  believing.  Belief  must  have  a  foundation  in 
something.  Take  away  the  foundation,  and  what  can  be  left?  The 
charge  asked  seems  to  us  a  sokcisuL  Belief  can  only  be  claimed 
as  a  defense,  or  mitigation,  where  it  is  based  upon  such  facts  or 
reasons  as  would  incline  a  reasonable  person  so  to  believe.  Inas- 
much as  this  charge  was  asked  in  reference  to  exemplary  damages, 
and  there  was  evidence  tending  to  show  that  the  words  had  been 
spoken  under  circumstances  indicating  wantonness  and  reckless- 
ness, the  charge  was  properly  refused. 

It  appears  to  be  seriously  argued  that,  in  a  minister  of  the  goepelt 
a  single  act  of  intoxication  is  not  a  fault,  and,  therefore*  a  charge 
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of  that  kind  cannot  be  injurious.  We  can  hardly  assent  to  this 
proposition.  In  a  religious  teacher  one  offense  of  the  kind  must 
be  considered  a  grave  departure  from  propriety  and  duty;  and  to 
Bay  that  the  act  has  been  committed  is  calculated  to  impair  use- 
fulness. 

As  to  the  question  of  excessiye  damages,  the  Terdict  was  large; 
still  we  do  not  think  defendant  can  complain,  in  view  of  all  the 
oircumstanoes  of  the  case. 

Judgment  affirmed. 

Soon,  0.  J.,  Whttmak  and  Johksok,  JJ.,  concurred. 
Day,  J.,  dissented  as  to  the  second  proposition  of  syllabus. 


OhABLTOK  v.   MiLLBlt. 
CMf  Ohio  St.  SOS.) 

FW— iIMm  to  wtfe^tifeet  ef  ilMMree, 

J.  B.,  bdng  about  to  marrj  B.  J.,  made  hit  will  as  follows :  **  I  give  and  be- 
queath to  my  intended  wife,  E.  J.,  the  som  of  $1,000,  to  be  paid  her  witAin 
one  year  after  my  deoeaae,"  and  directed  the  resldae  of  his  property  to  be 
equally  divided  among  his  diildren.  Boon  after  the  marriage  the  wife 
abandoned  her  hnaband,  who,  for  that  reason,  in  due  time  procured  a  divoroe. 
HM,  that  the  will  being  positiye  and  unconditional,  E.  J.,  after  the  death 
of  the  testator,  without  a  relocation  of  the  will,  was  entitled  to  the  legacy 
according  to  the  terms  of  the  wilL 

ACTION  for  a  legacy.  The  case  was  this:  On  the  13th  of  March, 
1856,  Joseph  A.  Blackburn  and  the  plaintiff  (whose  name  was 
then  Elizabeth  Jennings)  were  engaged  to  be  married.  On  that 
day  Blackburn  made  his  will,  giving  to  her  $1,000,  payable  one 
year  after  his  decease,  and  designating  her  by  her  then  name  of 
Elizabeth  Jennings.  On  the  same  day,  after  making  the  will,  they 
were  married.  They  lived  together  until  the  following  November, 
when  the  wife  abandoned  her  husband.  In  October,  1861,  Blackburn 
obtained  a  divorce  from  his  wife  on  the  ground  of  willful  absence. 
She  applied  for  alimony  in  the  divorce  case,  but  it  was  refused  by 
the  court  Blackburn  died  January  17,  1866.  His  will  was  duly 
probated,  and  the  defendant.  Miller,  was  appointed  administrator 
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with  the  will  annexed.  When  the  action  was  brooght^  more  than 
a  year  after  the  decease  of  the  testator^  the  administrator  had  settled 
the  estate^  leaving  in  his  hands  sufBcient  money  to  pay  the  bequest 
to  the  plaintiff,  but  this  he  refused  to  do.  The  plaintiff  made  no 
election  in  any  court  to  take  under  the  will  other  than  the  bringing 
of  this  action. 

Each  of  the  parties  were  over  fifty  years  of  age  at  the  time  of 
their  marriage,  and  each  had  children  by  a  former  marriage.  The 
will  was  committed  to  the  custody  of  the  clergyman  who  performed 
the  marriage  ceremony,  who  moved  out  of  the  State,  and  his  resi- 
dence was  unknown  to  the  testator.  After  the  death  of  Blackburn, 
the  plaintiff  married  William  Charlton.  The  will  reads  as  fol- 
lows  : 

''  Enow  all  men  by  these  presents,  that  I,  Joseph  Armstrong 
Blackburn,  of  Perry  township,  Columbiana  county,  and  State  of 
Ohio,  being  of  sound  mind  and  memory,  do  make  and  publish  this 
my  last  will  and  testament.  1.  I  give  and  bequeath  to  my  intended 
wife,  Elizabeth  Jennings,  the  sum  of  $1,000,  to  be  paid  her  by  my 
executor  hereinafter  mentioned,  within  one  year  after  my  decease. 
2.  After  said  sum  has  been  deducted  from  my  estate,  I  give  and  be- 
queath to  the  children  of  my  first  wife,  to  wit,  Louisa  J.  Wilson,  Sarah 
B.  Smith,  Mary  J.  Blackburn,  Susan  Blackburn,  Bebecca  A.  Black- 
bum,  John  A.  Blackburn,  and  Almeda  C.  Blackburn,  an  equal  share 
of  all  the  residue  of  my  estate,  real,  personal,  or  mixed,  of  which  I 
shall  die  seized  and  possessed,  or  to  which  I  shall  be  entitled  at  the 
time  of  my  decease.  3.  But  if  any  child  or  children  should  be  bom 
to  me  of  my  intended  wife,  Elizabeth  Jennings,  subsequent  to  my 
marriage  to  her,  to  such  child  or  children  I  give  and  bequeath  an 
equal  share  of  my  estate  with  the  children  of  my  first  wife  as  above 
mentioned,  after  the  $1,000,  bequeathed  to  my  wife  as  above  stated, 
has  been  taken  out  of  my  entire  estate  ;  that  is,  the  children  of  my 
first  wife  and  the  child  or  children  bom  to  me  of  Elizabeth  Jen- 
nings after  my  marriage  to  her,  shall  be  equal  sharers  of  my  entire 
estate  whether  real,  personal,  or  mixed,  after  the  sum  before  stated 
bequeathed  to  my  wife,  E.  Jennings,  has  been  deducted  therefrom. 
4.  I  do  nominate  and  appoint  Mr.  George  Bums,  Esq.,  to  be  the 
executor  of  this  my  last  will  and  testament  In  testimony  whereof,'' 
etc. 

The  Court  of  Common  Pleas  held  that  the  plaintiff  was  not  en- 
titled to  the  legacy  claimed  by  her,  and  rendered  judgment  in  favor 
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of  the  defendant  Thereupon  the  plaintiff  filed  her  petition  in 
error  in  the  District  Court  to  reverse  the  judgment  of  the  Common 
Pleas  for  error  in  its  holding  and  judgment  In  the  District  Court 
the  caae  was  reserred  for  decision  in  the  Supreme  Court 

KennM  d  Ambler^  for  plaintiff  in  error. 

J,  T.  Brooks  and  Lucian  L.  Oilbert,  for  defendant  in  error. 
L  The  bequest  in  question  is  to  be  regarded  as  a  proyision  for  a 
widow  in  the  will  of  her  husband,  within  the  meaning  of  sections 
43,  44  of  the  act  relating  to  wills.    S.  &  C.  1623,  1624. 

The  testator  died  January  17th^  1866^  and  the  will  is  to  be  "  con- 
strued by  the  laws  then  in  force.''  HartsAome  v.  Rose,  2  Disney, 
15,  444. 

The  will  must  be  construed  in  the  light  of  the  surrounding  cir- 
cumstances, and  by  the  intention  of  testator.  Williams  v.  Veach, 
17  Ohio  St  180 ;  Worfnan  t.  Teagarden,  2  id.  382  ;  Prudm  v.  Prw- 
deny  14  id.  256  ;  Palmer  v.  Yarrington,  1  id.  259. 

As  to  the  effect  of  the  divorce  :  The  divorce  severed  the  relation- 
ship of  husband  and  wife,  and  the  effect  is  the  same  as  if  she  had 
died  before  the  testator,  while  yet  his  wife.  She  is  not  his  widow, 
and  only  as  such  could  she  take  the  legacy.  She  must,  as  his  widow, 
elect  to  take  it  as  a  substitute  for  her  dower,  which  she  must  release. 
She  could  not  make  the  election.  By  her  own  wrongful  act  her 
right  to  uower  and  to  make  the  election  was  defeated.  Losing 
dower,  she  lost  the  right  to  ask  that  which  was  a  substitute  for  it 
The  shadow  fell  with  the  substance.  The  legacy  is  to  purchase  her  • 
dower,  and  she  has  none  to  selL  No  right  to  the  legacy  vested  in 
her.  It  could  only  vest  in  her  as  the  widow  of  the  testator,  which 
she  is  not  Even  at  common  law,  we  claim,  the  same  result  woald 
follow  ;  the  legacy  being  intended  as  in  lieu  of  dower,  it  would  only 
vest  in  her  and  take  effect  upon  performance  of  the  condition 
precedent — i.  0.,  the  relinquishment  of  dower,  a  condition  which 
she  could  not  perform,  having  none  to  relinquish  ;  and  this  leads 
US  to  our  second  point 

IL  It  is  a  legacy  upon  condition  expressed  in  the  will  itself  that 
she  should  become  his  wife,  and  widow,  and  as  such  relinquish  her 
dower  in  his  estate. 

No  set  form  of  words  are  necessary  to  make  a  condition.  The 
intention  of  the  testator  is  the  only  test,  and  the  same  words  may 
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make  a  condition^  either  precedent  or  gnbseqaent^  according  to 
the  nature  of  the  thing  and  the  intent  of  the  testator. 

We  claim  that  the  testator  in  this  will  was  making  a  proTision 
for  the  plaintiff  as  his  widow,  and  in  lien  of  her  dower,  whether 
tested  by  the  common  law,  or  by  the  statute.  By  the  common  law 
becanse  he  made  the  will  only  to  provide  against  the  contingency 
of  the  plaintiff  becoming  his  widow,  and  because  his  disposition  of 
his  entire  estate  to  others,  to  be  diminished  only  to  the  extent  of 
the  legacy  to  her,  is  manifestly  inconsistent  with  her  right  to  retain 
or  take  other  portions  of  it  for  her  dower. 

If,  then,  he  intended  this  legacy  as  a  provision  for  her  as  his 
widow  and  in  lieu  of  dower,  it  follows  as  a  necessary  part  of  the 
condition  that  she  should  become  his  wife  and  be  such  at  his  death  ; 
otherwise,  she  could  not  give  the  consideration  required  of  her  for 
the  legacy.  By  her  act  and  the  act  of  the  testator  the  full  perform- 
ance of  the  condition  was  rendered  impossible,  and  the  legacy 
never  vested. 

IIL  The  divorce  revoked  the  bequest. 

1.  By  reason  of  the  presumed  intention  of  the  testator. 

An  intention  to  revoke  a  devise  is  to  be  presumed  from  an  act 
done  by  the  testator  inconsistent  with  it  WaUon  v.  WaUon,  7  J. 
G.  263. 

2.  By  act  of  law.  Tyler  on  Inf.  &  Gov.  293,  571 ;  Charruatod  v. 
Charruawdy  1  N.  T.  Leg.  Obs.  134 ;  Clark  v.  Lott,  11  IIL  144 

Day,  J.  Neither  the  validity  of  the  will  nor  its  proper  probate  is 
•disputed ;  nor  is  it  claimed  that  it  was  ever  revoked  in  any  manner 
provided  by  the  statute.  But  it  is  claimed  that,  properly  con- 
strued,  it  never  took  effect  in  favor  of  the  plaintiff,  or  was  con- 
structively revoked  by  the  divorce  procured  by  the  testator.  The 
principal  question,  then,  is  :  What  is  the  true  meaning  of  the  will 
as  written,  when  read  in  the  light  of  the  circumstances  that  sur- 
rounded the  testator  when  it  was  made  ? 

Undoubtedly,  the  contemplated  marriage  of  the  parties,  and  a 
desire  to  make  a  provision  for  the  plaintiff  as  his  wife,  were  prompt- 
ing causes  of  the  will ;  but  whether  these  were  the  only  motives  of 
the  testator  we  cannot  tell.  If  s<^  he  might  easily  have  made  the 
bequest  upon  the  conditions  that  the  legatee  became  his  wife  and 
survived  him  as  his  widow  ;  but  he  chose  to  leave  these  conditions, 
if  contemplated  by  him  at  all,  to  be  inferred  only  from  words  of 
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desoription  that  he  gave  to  his  legatee  as  being  his  **  wife "  or 
'^intended  wife/'  The  bequest  is  made  in  absolute  and  uncondi- 
tional terms,  so  far  as  expressed  in  the  language  of  the  will,  and 
cannot  be  evaded  or  overcome  by  mere  argumentative  inferences 
drawn  from  words  of  the  will  not  used  for  any  such  purpose.  Had 
the  testator  died  before  the  marriage  contemplated,  the  right  of 
the  pliuntiff  to  the  bequest  cannot  be  doubted,  for  the  marriage  was 
not  made  a  condition  precedent  to  the  legacy.  Nor  is  the  case 
di&rent  if,  after  marriage,  she  ceases  to  be  his  wife,  for  the  legacy 
is  not  conditioned  upon  her  survivorship  as  his  widow.  If,  then, 
her  right  to  the  legacy  does  not  depend  upon  the  marriage,  it  can- 
not be  lost  by  the  divorce,  for  she  can  lose  no  more  by  the  divorce 
than  she  gained  by  the  marriage. 

By  the  divorce,  under  the  provisions  of  the  statute,  she  lost  her 
right  of  dower;  and,  being  divorced,  she  was  not  the  testator's 
widow  at  his  decease.  Not  being  entitled  to  dower,  and  not  being 
the  testator's  widow,  she  had  no  right  of  election,  as  provided  by 
statute  for  widows  who  are  entitled  to  either  dower  or  a  provision 
in  a  will  in  lieu  of  dower,  but  was  left  alone  to  whatever  rights  she 
had  under  the  wilL  The  procuring  of  a  divorce  by  the  testator 
does  not  necessarily  imply  a  revocation  of  the  will,  for  it  is  entirely 
consistent  with  an  intent  to  annul  her  right  of  dower  only,  and  her 
consequent  right  of  election,  thus  leaving  her  to  take  under  the 
absolute  and  unconditional  provisions  of  the  will.  The  probable 
correctness  of  this  view  is  strengthened  by  the  fact  that  while  he 
might  easily  have  expressly  revoked  the  will,  though  not  in  his 
possession,  and  wherever  it  might  be,  either  before  or  after  the 
divorce,  for  some  reason,  satisfactory  to  himself,  it  was  never  done. 
To  defeat  the  bequest,  we  must  then  not  only  add  to  the  will  con- 
ditions that  are  neither  expressed  nor  necessarily  implied  therein, 
but  must  rebut  the  presumption  against  any  intended  revocation 
of  the  will  arising  from  the  testator's  acquiescence  therein  for 
nearly  five  years  after  he  was  abandoned  by  his  wife  before  he  ob- 
tained a  divorce,  and  more  than  four  years  after  the  divorce  before 
his  death.  It  follows  that  the  judgment  of  the  Court  of  Common 
Pleas  must  be  reversed,  and  the  cause  wiU  be  remanded  for  further 
proceedings. 

JudgmetU  accordingly. 

SooTT,  0.  J.,  Wright,  Johnson  and  Ashburn,  JJ.,  concurred.. 
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(S7  0hlo8t.886) 
jMifffimeiU^  aU-otf^eanJUa  of  lawi^wUt^taie  «■!%. 

The  Maigmnent  of  a  non-negotiable  demand,  ariaing  on  contract,  before  due, 
def  eate  a  set-off  by  the  debtor  of  an  independent  croee-demand*  on  which 
no  right  of  action  had  accrued  at  the  time  of  the  assignment. 

An  assignment  of  personal  property  and  choses  in  action  by  an  insolTent 
debtor  for  the  benefit  of  creditors  in  conformity  to  the  laws  of  the  State  of 
New  York,  where  such  debtor  resided  and  did  business,  operates  to  trans- 
fer the  light  of  action  to  recover  said  choses  in  action  to  the  assignee,  and 
he  may  maintain  an  action  as  such  assignee  in  the  courts  of  this  State,  to 
collect  the  same,  although  said  assignment,  as  authorised  by  the  laws  of 
New  York,  giyes  preferences  to  certain  of  the  creditors. 

In  case  of  such  an  assigiAnent  of  choses  in  action,  the  law  of  the  domicile  of 
the  assignor  controls  and  determines  what  is  a  sufficient  transfer  to  authorise 
the  assignee  to  collect  the  same. 

The  principles  of  comity  between  States  will  allow  such  assignee  to  maintain 
an  action,  in  the  courts  of  this  State,  against  one  of  its  dtixens,  to  collect 
the  same,  notwithstanding  such  preferences,  in  the  absence  of  any  set-off  or 
other  defense  to  such  action,  or  of  any  lien  or  charge  against  said  daim 
under  the  laws  of  Ohio  by  the  debtor. 

A  OTION  on  an  account.    The  opinion  states  the  case. 

/.  E,  IngersoU,  for  plaintiff  in  error.  The  doctrine  of  comity 
dpes  not  require  a  sovereignty  to  aid  in  enforcing  a  contract  made 
without  its  jurisdiction,  which  contravenes  its  own  public  policy, 
or  is  injurious  to  the  interests  and  rights  of  its  own  subject  Story 
on  Oonfl.  of  Law,  §§  244,  259;  2  Kent's  Com.  455;  2  Pars,  on  Gont 
82;  Jv graham  v.  Oeyer.  13  Mass.  146:  Chiillander  v.  Howell,  35  N. 
Y,  65*. 

As  to  set-off  in  this  case,  see  35  N.  Y.,  cited  above;  La  Ckevdier 
v.  Lynch,  Doug.  170;  40  N.  H.  237;  5  Cranch,  298;  IbtteH  v.  Buyer, 
4  Ohio  St  591;  Waterman  op  Set-off,  §§  395,  398. 

The  policy  of  the  law  of  Ohio  is  averse  to  assignments  giving  pref- 
erences.    1  S.  &  0.  712,  §  16;  2  id.  952,  §  26;  id.  981,  §  99. 

[This  case  being  decisiye  of  Benedict  t.  SMglUty  the  argument 
of  counsel  in  that  case  is  given  hero.  J 
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Bst^  dk  Burhe  and  Prentiss  £  Voree,  for  plaintiffs  in  error.  On 
ihe  qnofition  of  eet-off,  the  court  is  referred  to  Burr,  on  Assign  438, 
439;  2  Kent's  Com.  700,  note  *  ;  Morgan  v.  Bank  of  If.  A.^  8  Serg. 
ft  B  73;  Stewart  ▼.  Anderson^  6  Granch,  203;  Aldrich  y.Campbelh 
4  Gray,  284;  BigeUno  v.  Folgw,  2  Meta  255;  Myers  y.  Davis,  22  N. 
Y.  493;  Guittander  y.  HoweU,  35  N.  Y.  657;  Dorsheitner  y.  BucAery 
7  Serg.  ft  B.  9. 

R.  P  Ranneif,  for  defendant  in  error:  On  the  question  of  set- 
off, cited  37  N.  Y.  396;  Williams  y.  Brown,  2  Eeyes,  486;  1  Handy, 
338;  5  Ohio  St  59;  and  claimed  that  the  laws  of  New  York  goy- 
em  the  case.    Story  on  Gonfl.  of  Law,  §  558. 

JoHKSON,  J.  In  the  Gommon  Pleas,  Steiglitz,  assignee  of  J. 
Smal,  brought  an  action  on  an  account  of  $968.75,  for  goods  sold 
by  Smal  October  9  and  Noyember  3, 1866,  on  a  credit  of  six  months. 
Smal  was  a  resident  of  and  doing  business  in  the  State  of  New 
York,  and,  becoming  insolyent,  made  an  assignment  of  certain 
property,  including  this  account,  on  the  11th  of  December,  1866# 
in  trust  for  creditors,  giying  certain  preferences,  as  allowed  by  the 
laws  of  that  State. 

The  defendant,  a  citizen  of  Ohio,  makes  no  formal  objection  to 
the  plaintiff's  capacity  to  sue  as  such  assignee.  He  makes  no  de- 
fense to  a  reooyery  of  the  amount  claimed,  but  seeks  to  haye  set 
oft  a  cross-demand  which  he  holds.  This  set-off  is  placed  on  two 
separate  grounds. 

1.  He  says  that,  after  contracting  this  debt  to  Smal,  he  purchased, 
in  due  course  of  business,  a  promissory  note  on  Smal,  which  became 
due  December  19,  1866,  for  $1,806 ;  that  owing  to  the  preferences 
giyen  in  the  assignment,  the  estate  will  not  pay  exceeding  ten  per 
cent  to  the  general  creditors ;  and  he  asks  that  so  much  of  this 
note  as  is  necessary  be  applied  to  cancel  the  plaintiff's  demand. 

2.  If  this  cannot  be  done,  he  then,  for  the  reason  stated,  asks 
for  a  reference  to  a  master  to  inquire  and  state  an  account  of  the 
amount,  pro  rata,  that  Smal's  estate  will  pay,  if  settled  up  accord* 
ing  to  the  principles  of  equality  among  creditors,  and  to  haye  his 
jiro roto  share,  as  a  creditor  holding  said  note,  offset  against  'ho 
plaintiff's  action. 

The  oourt  charged  that  neither  of  said  defenses  constituted  a  yalid 
cross-demand,  and  gaye  judgment  for  plaintiff,  which  was  affirmed 
by  the  District  Oourt 
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This  presents  two  questions  : 

1.  As  neither  the  account  sued  on  nor  the  note  set  up  was  due, 
at  the  time  of  the  assignment  to  plaintiff,  could  the  defendant's 
prospective  cause  of  action  be  defeated  as  a  set-off  by  the  assignment  ? 

2.  As  the  assignment  preferred  crediix)rs9  but  was  valid  by  the 
law  of  New  York,  where*made,  will  the  courts  of  Ohio  apply  the 
principles  of  comity,  and  allow  a  recovery  of  the  claim  by  the  as- 
signee under  the  circumstances  stated  in  defendant's  answer? 

Neither  cause  of  action  was  due  at  the  date  of  the  transfer. 
There  is  no  connection  between  the  two  claims.  They  did  not 
grow  out  of  the  same  transaction,  nor  is  the  note  in  any  way  con* 
nected  with  the  account.  It  is  not  a  case  where,  by  mutual  deal- 
ings, they  were  each  the  debtor  of  the  other,  a  case  of  mutual  ac- 
counts between  parties  dealing  with  each  other. 

In  such  case  there  are  strong  equitable  considerations  for  apply- 
ing the  principles  of  compensation. 

It  is  not  claimed  that  the  assignment  was  tainted  with  bad  faith, 
or  that  there  was  any  purpose  to  defraud  the  defendant  or  defeat 
his  cross-demand. 

The  plaintiff^  as  assignee  for  creditors,  could  acquire  no  greater 
title  than  Smal  had  when  he  made  the  assignment.  The  account 
being  a  non-negotiable  thing  in  action  passed  subject  to  all  the 
defenses  existing  against  it  at  that  time  against  the  assignor. 

At  common  law  such  a  chose  in  action  could  not  be  assigned  so 
as  to  allow  the  assignee  to  sue  in  his  own  name.  It  must  be  in  the 
name  of  the  assignor  for  the  use  of  the  assignee.  Whatever  equi- 
ties existed,  whether  by  way  of  defeating  the  cause  of  action,  or  by 
counter-demand,  could  be  interposed. 

By  section  25  of  the  Code  of  Givil  Procedure,  the  real  party  in 
interest,  in  this  instance  the  assignee,  must  sue  in  his  own  name 
as  trustee  for  the  creditors. 

In  order  that  this  change  in  the  plaintiff  in  such  cases  should 
not  cut  off  existing  rights  of  defense,  the  26th  section  provides  that 
^'  in  case  of  the  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off  or  other  defense 
now  allowed." 

This  section  preserves  to  the  debtor  the  same  rights  of  defense 
as  under  the  old  practice. 

No  new  rights  were  acquired  by  the  debtor,  nor  were  any  addi« 
tional  burdens  imposed  on  the  right  to  transfer  such  demands. 
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These  proYisions  of  the  Code  recognized  the  existing  law,  and 
adapted  the  new  system  of  pleading  to  it  Afyers  ▼.  Davis^  %%  N. 
Y.  489  ;  Martin  y.  KufusmuUery  37  id.  396 ;  Pomeroy  on  Remedies, 

§4- 
The  set-off  allowed  by  the  Code,  instead  of  being  limited,  as 

formerly,  to  liquidated  demands,  extends  to  any  cause  of  action 

founded  on  contract  or  ascertained  by  the  decision  of  the  court. 

Whether  the  words  '^now  allowed/'  in  section  26,  limits  the  set-off 

to  the  former*  or  includes  the  latter,  does  not  arise  in  this  case,  as 

both  are  liquidated  demands. 

The  plaintiff  in  error  relies  on  the  proyisions  of  section  99  of  the 
Code,  which  proTides,  ^^  when  cross-demands  have  existed  under 
such  circumstances,  that  if  one  had  brought  an  action  against  the 
other,  a  counter-claim  or  set-off  could  have  been  set  up,  neither 
can  be  deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other,  but  the  two  demands  must  be  deemed  compensated, 
as  far  as  they  equal  each  other." 

If  the  circumstances  were  such  that,  had  Smal  brought  an  action 
against  Fuller,  his  set-off  could  have  been  set  up,  then  Smal  conld 
not  depriye  Fuller  of  the  benefit  of  his  set-off  by  this  assignment. 
But  the  circumstances  were  not  such.  Before  the  assignment  Smal 
could  bring  no  action,  for  no  right  of  action  had  accrued.  Fuller 
had  no  cause  of  action  that  could  not  be  set  up,  because  none  had 
accrued. 

On  the  11th  of  December,  1866,  neither  had  any  demand  within 
the  meaning  of  section  99,  that  was  not  subject  to  be  defeated  by 
assignment  or  death. 

It  is  well  settled  in  such  case,  the  death  of  one  of  the  parties 
defeats  after-accruing  cross-demands. 

Assignment  or  death  are  mentioned  together,  and  the  circum- 
stances that  will  defeat  the  set-off  in  the  one  case  will  do  so  in  the 
other.  Granger  y.  Chranger,  6  Ohio,  35  ;  McDonald  y.  Blacky  20 
id.  196. 

The  same  rule  applies  in  cases  of  insolyency  as  in  case  of  death. 
Waterman  on  Set-off,  §  19  ;  FinnellY.  Nesbiti,  16  B.  Monr.  351. 

We  wish  to  limit  these  remarks  to  the  case  now  before  us,  which 
16  purely  an  independent  cross-demand. 

As  to  defenses  which  go  to  defeat  the  plaintiff's  right  to  recoyei 
on  his  cause  of  action,  such  as  want  of  consideration,  payment  and 
the  like,  section  99  has  nothing  to  do. 
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It  is  said  that  set-ofiF  is  the  creature  of  statute  law,  and  was  prob- 
ably borrowed  from  the  doctrine  of  compensation  of  the  oinl  law. 
Compensation  in  case  of  mutual  dealings  was  founded  on  a  natnral 
equity  which  permitted  the  reciprocal  acquittal  of  mutual  debts. 
The  statutes  of  the  different  States  differ  as  to  the  exact  character 
of  the  set-offy  and  when  it  may  be  allowed  in  cases  of  assignment, 
and  the  bankrupt  laws  differ  much  from  the  general  laws. 

By  2  Geo.  II,  ch.  22,  §  13,  a  set-off  of  mututd  debts  was  allowed. 
Under  this  statute,  a  set-off  was  called  a  ''  cross  debt"  Chitty  on 
Oont  824. 

The  set-off  allowed  in  Ohio,  prior  to  the  Code,  was  defined  by  the 
act  of  February  19, 1824,  and  was,  like  the  Enghsh  statute*  limited  to 
liquidated  demands,  or  such  as  might  be  liquidated  by  computation. 

Then,  as  well  as  now,  it  is  clearly  distinguishable  from  payment, 
recoupment,  counter-claim,  or  any  defense  which  went  to  defeat 
plaintiff's  right  to  recover. 

It  is  an  independent  right  of  action,  which  is  set  up  to  cancel  in 
whole  or  in  part  an  admitted  demand.  Waterman  on  Set-off,  ch.  1. 

"Until  a  demand  becomes  due  the  set-off  or  counter-claim  may 
be  defeated  by  the  assignment  by  the  opposite  party  of  his  claim, 
though  the  latter  be  insolvent,  and  his  demand  has  not  been  payabit 
when  assigned."    Waterman  on  Set-off,  §  99. 

Myers  v.  Davis,  22  N.  Y.  489,  was  a  case  of  an  assignment  similar 
to  the  one  at  bar.  It  is  there  said:  "The  actual  rights  of  the 
parties  were  not  changed  by  the  alteration  of  the  practice  allowing 
the  real  party  in  interest  to  sue.  The  defendant  is  entitled  to  the 
same  defense  as  under  the  former  practice,  and  the  change  effected 
by  the  Code  is  simply  as  to  the  form  in  which  the  action  is  brought. 
The  defendant's  diflBculty  is,  that  at  the  time  of  the  assignment  to 
the  plaintiff,  in  this  case,  the  demand  of  the  defendant  had  not 
matured,  so  as  to  be  the  subject  of  a  set-off,  and  when  it  had  so 
matured,  the  demand  against  him  had  passed  into  the  hands  of  the 
plaintiff,  against  whom  he  had  no  claim." 

In  Marhn  v.  KunzinulUr,  37  N.  Y.  896,  the  same  question  was 
considered.  It  was  said  a  set-off  must  be  in  prtBsenH  at  the  time  of 
the  assignment ;  that  if  at  that  time  the  defendant  had  no  present 
demand  or  debt  due  and  payable,  he  had  no  offset ;  that  he  cannot 
set  up  a  debt  due  by  him  to  the  assignor—  a  debt  of  his  matured 
afterward.'*  In  Roberts  v.  Carter,  38  N.  Y.  107,  in  a  like  case,  ill 
was  said  "  the  assignment  prevented  any  nght  of  set-off  accruing  " 


SEPTEMBEB  TEEM,  1875.  317 

Fuller  V.  Steiglits. 

Pomeroy  on  Bemedies,  198  et  seq.  See,  also,  Beckwith  v.  Union 
Bank,  9  N.  Y.  212;  WiUiafns  ▼.  Brown,  2  Eeyes,  486;  talker  v. 
McKay,  2  Mete.  (Ey.)  294;  O^rcfeti  y.  Prentice,  33  Barb.  160;  tfa/fe 
V.  Stewart,  3  Barb.  40;  ^ifouM  v.  Rodarmd,  19  Ind.  339. 

It  is  said  in  argument  that  these  decisions  are  made  under  the 
New  York  statute  of  set-off,  which  is  materially  different  from  ours* 

We  have  compared  section  99  with  the  New  York  statute  on  the 
same  point.  It  reads:  ^'  If  the  demand  be  such  as  might  have 
been  set  off  against  such  plaintiff  or  such  assignee  whUe  the  con- 
tract belonged  to  him." 

The  meaning  of  this  is  the  same  as  section  99,  so  far  as  the  effect 
of  an  assignment  on  a  set-off  is  concerned. 

In  each  the  iesi  of  whether  the  debtor  preserres  his  set-off  de- 
pends on  whether  he  could  have  set  it  up  before  the  assignment  — 
that  is,  while  the  contract  belonged  to  the  assignor. 

Whether  we  regard  this  as  a  question  to  be  determined  by  the 
statutes  of  New  York  or  Ohio  is  not  material,  as  they  are  sub- 
stantially the  same. 

We  conclude,  therefore,  that  Smal,  by  the  assignment  before 
the  maturity  of  either  claim,  prevented  a  set-off  from  ^ux^ruing. 
The  conyerse  of  this  holding  might  work  a  more  injurious  prefer 
ence  than  is  complained  of. 

A  number  of  cases  have  been  cited  to  the  effect  that  if  the  set- 
off accrue  before  suit  brought,  it  cannot  be  thas  defeated.  In  New 
Hampshire  the  statute  is:  ''If  there  are  mutual  debts  between  the 
plaintiff  and  defendant  at  the  time  of  the  comtMncement  of  the 
action,  one  debt  may  be  set  off  against  the  other."  The  phraseology 
of  different  statutes  gives  rise  to  this  diversity  in  the  cases. 

Again,  many  cases  arising  under  the  bankrupt  laws  adopt  a 
broader  rule. 

The  court,  in  4  Ohio  St.  593,  speaking  of  these  decisions,  say: 
''They  have  very  little  if  any  application  to  this  case.  These 
statutes  have  generally  permitted  a  set-off  of  mutual  credits,  whether 
due  or  not,  and  have,  therefore,  administered  a  much  broader 
equity  than  the  ordmary  law  of  set-off."  See  notes  to  Rose  v.  ffart^ 
2  Smith's  Lead.  Gases,  293. 

This  subject  is  fully  reviewed,  and  numerous  authorities  cited, 
in  the  recent  valuable  treatise  on  the  subject  of  Remedies  and 
Remedial  Rights,  by  Prof.  Pomeroy,  where  the  conclusion  we  have 
reached  is  fully  supported. 
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II.  The  second  defense  is  in  the  nature  of  an  equitable  set-off, 
based  on  the  ground  that  it  is  against  the  public  policy  of  the 
State  to  enforce  an  assignment  which  gives  preferences,  where  the 
geueral  creditors  will  be  deprived  of  a  large  share  of  their  claims. 

The  defendant,  as  such  a  creditor,  asks  that  the  principles  of 
the  Ohio  law  on  the  subject  be  applied,  and  to  that  end  prays  the 
court  to  ascertain  what  the  estate  would  pay  pro  roto,  and  have  the 
amount  that  he  would  thus  be  entitled  to  offset  He  claims  that 
the  principles  of  oomity  between  States  does  not  require  our  courts 
to  enforce  the  New  York  assignment  when  it  injures  a  citizen  of 
our  own  State. 

If  we  are  correct  in  our  condusionB  on  the  first  point,  the  de- 
fendant has  no  valid  set-off  in  this  action,  and  no  legal  or  equita- 
ble lien  or  charge  against  this  aooonnt  It  is  not,  therefore,  a  case 
where  he  as  a  citizen  of  Ohio  is  claiming  righis  under  our  laws  as 
against  claims  arising  under  New  York  laws. 

By  the  New  York  law  the  plaintiff's  right  of  leoovaiy  la  com- 
plete, and  by  the  Ohio  law  there  is  no  aet-off. 

If  the  pkintiff  was  acting  under  the  insolvent  law  of  this  State, 
the  defendant  could  not  have  his  set-off,  and  a  court  of  equity 
would  not  grant  him  the  relief  he  asks  on  such  grounds,  and  thus 
interfere  with  the  Probate  Oourt  in  the  administration  of  the 
estate. 

The  fact  that  he  is  a  citizen  of  Ohio  creates  in  his  behalf  no 
equities  in  fact.  As  such  citizen,  he  is  entitled  to  the  authority 
of  its  courts  in  support  of  his  righis,  founded  upon  its  laws.  A 
court  of  equity  would  not  interfere  with  an  insolvent  court  of  our 
own  State,  unless  the  usual  ground  for  equitable  relief  was  made. 
The  defendant  has  no  equities  in  this  case  that  is  not  common  to  all 
general  creditors,  whether  citizens  of  Ohio  or  not. 

An  assignment  preferring  credits  was  valid  at  common  law. 
Lawrence  et  al,  v.  Davis,  3  McLean,  177. 

The  general  rule  of  inter-state  comiiy  is  that  the  law  of  the 
domicile  of  the  owner  of  personal  property  and  choses  in  action 
controls  in  their  disposition  by  sale,  devise  or  assignment.  Bank 
of  Augusta  V.  Farle,  13  Pet.  519  ;  SortweU  v.  Jewett  9  Ohio,  180  , 
Story's  Conflict  of  Laws,  §§  379-384;  Dundas  v.  Bowler,  3  McLean, 

397. 

In  BortwM  v.  Jewett,  it  is  said,  ''  that  as  between  citizensof  the 
United  States  there  is  neither  justice  nor  expediency  in  a  rule  of 
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policy  that  a  State  should  prefer  the  rights  of  its  own  citizens,  and 
discriminate  against  citizens  of  other  States.  The  natural  right 
of  the  owner  to  dispose  of  his  own  property  depends  on  no  locality, 
and  is  subject  to  no  restrictions,  except  in  conformity  to  law.  A 
compliance  with  these  laws  should  avail  equally  the  stranger  as  the 
citizen."  That  was  a  case  of  an  assignment  in  New  York,  giving 
preferences  where  the  land  as.«igned  lying  in  Ohio  had  been  seized 
in  attachment  after  the  assignment  The  court  held  the  Ohio  at- 
taoEment  was  subordinate  to  the  rights  of  the  assignee. 

On  the  same  point  the  Supreme  Court  of  the  United  States  say  : 
''  The  intimate  union  of  these  States  as  members  of  the  same  great 
political  family  —  the  deep  and  vital  interests  which  bind  them  so 
doeely  together  —  should  lead  us  to  presume  a  greater  degree  of 
comity  and  friendship  and  kindness  toward  each  other  than  we 
should  be  authorized  to  presume  between  foreign  nations." 

State  insolvent  laws  of  other  States  so  far  constitute  a  part  of 
the  contract,  that  a  discharge  under  them,  where  the  contract  was 
made  and  to  be  performed,  is  a  bar,  in  Ohio,  to  any  further  action. 
Bank  of  mica  v.  Cardy  7  Ohio,  pt  2,  p.  170. 

Interest  laws  of  other  States,  though  in  conflict  with  ours,  are 
enforced  —  the  rule  being  that,  if  the  contract  was  valid  where 
made  and  to-be  performed,  it  would  be  sustained  in  Ohio.  1  Ohio 
St  253. 

So,  a  devise  in  Jamaica  of  personalty  in  Ohio  is  governed  by  the 
laws  of  that  island.  It  is  said :  ''As  personal  property  has  no  lo- 
cality, but  accompanies  the  owner,  the  consequence  necessarily  is 
that  the  voluntary  disposition,  as  well,  as  distribution  of  it  must 
depend  exclusively  on  the  law  of  the  domicile."  McCune  v.  House, 
8  Ohio,  144 ;  Dundas  v.  Bowler,  3  McLea^»  397  ;  Kanaga  v.  Tay- 
hr,  f  Ohio  St  134. 

In  Oliwr  v.  Townee,  14  Martin  (La. ),  93,  a  leading  case,  an  ex- 
ception to  this  general  rule  is  stated.  It  is  there  laid  down  ''  that 
when  the  laws  of  a  foreign  State  clash  with  and  interfere  with  the 
rights  of  citizens  of  the  country  where  the  parties  to  the  contract 
seek  to  enforce  it,  as  one  or  the  other  must  give  way,  those  prevail- 
ing where  the  relief  is  sought  must  have  the  preference." 

This  exception,  though  not  sauctioned  by  any  case  of  authority 
in  this  State,  is  strongly  supported  both  by  reason  and  authority. 
OuHlander  v.  Howell,  35  \.  Y.  657  ;  Ingraham  v.  Oeyer,  13  Mass. 
146  ;  Story's  Conflict  of  Laws,  g  388. 
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In  all  of  these  cases,  there  is  a  conflict  of  rights  .under  the  lawt 
of  the  two  States.  Each  party  is  asserting  claims  founded  upon 
conflicting  laws,  when  one  or  the  other  most  give  way.  Oliver  y. 
Tofones  was  a  conflict  between  a  yendee  of  a  vessel  lying  at  New 
Orleans,  under  a  sale  made  in  Virginia,  and  valid  there,  and  an 
attaching  creditor  in  Louisiana,  where  the  sale  was  invalid.  So, 
also,  was  the  case  of  Ingrdhaim  v.  Oeyw,  In  that  case,  Pakkxb, 
J.,  says  :  ^^A  citizen  who  has  actually  seized  the  debt  by  attach* 
ment,  before  it  was  paid  to  the  assignee,  would  be  protected  in  his 
Hen.  To  give  effect  to  the  assignment,  so  as  /o  intercept  the  lien 
obtained  by  the  creditor  under  the  laws  of  our  own  State,  when,  by 
the  effect  of  that  assignment,  he  would  be  deprived  of  all  oppor^ 
tuniiy  of  participating  with  creditors  in  Pennsylvania  in  the  pro- 
ceeds of  the  debtor's  effects,  would  be  undue  partiality  toward  for* 
eign  creditors*'' 

In  Ounlaudet  v.  HaU,  35  N.  Y.  G57,  a  distinction  is  drawn 
between  personal  property  actually  located  out  of  New  Yoric  and 
choses  in  action  owing  by  citizens  of  other  States.  The  former  are 
held  subject  of  seizure  in  attachment,  so  as  to  defeat  the  New  York 
assignment ;  but  the  latter,  having  no  actual  situs,  other  than  the 
domicile  of  the  owner,  cannot  be  taken  from  the  assignee  by  the 
laws  of  another  State.  Whether  this  distinction  is  sound,  it  is  now 
immaterial  to  inquire. 

In  none  of  these  cases,  constituting  what  is  called  the  exeepium 
to  the  general  rule,  have  the  courts  refused  to  apply  the  rules  of 
comity,  unless  there  was  an  actual  conflict  of  rights  growing  out  of 
a  conflict  of  laws  of  the  two  States. 

In  this  case,  there  is  no  such  conflict  between  the  plaintiff's 
rights,  founded  on  the  New  York  law,  and  the  defendant's,  founded 
on  Ohio  law. 

If,  by  attucliiueut  or  otherwise,  this  account  had  been  seized,  and 
a  lien  or  charge  established  against  the  same  under  Ohio  laws,  by  a 
citizen  creditor  of  Smal,  the  question  decided  in  13  Mass.  146,  would 
have  been  presented  here  for  decision. 

As  it  stands,  the  defendant  having  no  valid  claim  to  roach  and 

appropriate  this  account  to  the  payment  of  his  claim  against  Smal, 

he  must  be  governed  by  the  general  rules  of  comity  in  such  cases. 

The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed^ 

SooTT,  C.  J.,  Day,  Wright,  and  Ashbubk,  JJ.,  ooncurred. 


SEFTEMBER  TERM,  1876.  321 

Goodale  v.  Fennell. 


OOODALB  y.  FSKXTBLLi 
(87  Ohio  St.  498.) 

ConsHHUional  law — impaiHng  Migation  of  eontracU.     Mumcipal  wrp^Mb- 

Hona  —  bettermenti  —  taxatum  for. 

The  power  vested  in  the  general  assembly  under  article  18,  seetimi  6  of  ihm 
ConstHatton  of  Ohio,  to  restrict  the  powers  of  taxation  and  assessment  bj 
monldpal  oorporations,  is  subject  to  the  limitations  imposed  by  article  1, 
section  10  of  the  Constitution  of  the  United  States,  which  declares  that  '*  no 
State  shall  pass  any  law  impairing  the  obligation  of  contracts,"  and  of  ar- 
ticle 2,  section  28,  of  the  Constitution  of  Ohio,  which  declares  that  the  gen- 
eral assembly  shall  pass  no  retroactlTelawor  laws  impairing  the  obligations 
of  contracts. 

Where  a  statute  authorized  a  municipal  corporation  to  improve  its  streets, 
and  make  assessments  on  abutting  lots  to  pay  the  cost  thereof,  and  it  has, 
after  taking  the  necessary  steps,  required  by  law  and  the  ordinances  govern- 
ing in  8ttch  rR<«efl.  made  a  contract  with  an  individual  to  do  the  work  f6r  a 
stipulated  price,  and  binding  itself  to  pay  such  price  in  assessments  under 
such  statute,  which  the  contractor  agrees  to  accept  in  full  payment,  the  obli- 
gation of  the  corporation  to  pay  in  the  manner  stipulated  cannot  be  impcdred 
by  a  subsequent  amendment  of  such  statute,  which  takes  away  the  power 
to  make  an  assessment  equal  to  the  amount  agreed  to  be  paid. 

A  subsequent  statute  which  repeals  or  restricts  the  power  of  assessment  so 
previously  given,  is.  In  so  far  as  it  affects  the  obligations  of  contracts  exist- 
ing at  the  time,  a  statute  impairing  the  obligation  of  such  contract. 

Unless  adequate  provision  is  made  to  enable  the  corporation  to  perform  its 
existing  contract  obligations,  such  subsequent  statute  will  be  construed  as 
prospective  in  its  operations,  and  not  applicable  to  such  contracts ;  and  it 
will  be  the  duty  of  the  corporation  to  be  governed  by  the  statute  in  force 
when  the  contract  was  made. 

i  CTION  to  recover  an  assessment     The  opinion  states  the  case. 

Caldwell^  Coppock  &  Caldwell  and  /.  0.  di  H.  Douglass^  for 
plaintiffs  in  error. 

Henry  M.  Cist,  for  defendant  in  error.  The  legislature  had  no 
power  to  change  the  limit  of  the  assessment,  so  far  as  these  cases 
are  concerned,  during  the  progress  of  the  work.  Van  Hoffman  ▼. 
City  of  Quincy,  4  Wall.  535,  553 ;  Planiere"  Bank  y.  Sharp,  6  How. 
301. 
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Johnson^  J.     The  original  action  was  brought  by  defendants  in 
error,  to  recover  of  defendant,  as  an  abutting  lot  owner,  an  nnntMii 
ment  of  8386.59  for  improving  Oregon  stxeet  m  the  city  of  Cin- 
cinnati. 

The  answer  denies  the  validity  of  the  assessment,  on  the  ground 
that  it  was  made  at  a  higher  rate  than  the  limit  fixed  by  law 
governing  assessments  by  municipal  corporations  for  such  pur- 
poses. 

It  is  admitted  that  all  the  proceedings  are  regular,  the  contract 
legally  made  with  plaintiffs  below,  the  work  well  and  properly  done, 
and  accepted  by  the  city,  and  that  all  the  necessary  steps  have  been 
taken  by  the  city,  in  conformity  to  the  contract  and  the  law  in  foroe 
when  it  was  made,  to  create  a  legal  and  binding  charge  on  the 
abutting  property  to  pay  the  cost  of  the  improvement  The  lot  of 
defendant  was  worth  more  than  donble  the  assessment^  bat  the 
value  of  the  same,  as  assessed  for  taxaiiony  was  only  $260. 

The  ordinance  to  grade  and  improve  Oregon  street  was  passed 
November  6,  1868. 

In  pursuance  thereof  the  contract  with  plaintiffs  to  do  the  work 
was  made  December  23,  1868. 

The  ordinance  to  pay  for  the  improvement  by  the  assessments 
was  passed  November  18,  1870. 

The  law  of  the  State  in  force  at  the  time  the  contract  was  made, 
providing  for  the  improvement  of  streets  and  limiting  the  taxes  to 
be  assessed  by  municipal  corporations  on  lot  owners  therefor,  was 
the  act  of  February  21,  1866  (S.  &  S.  803),  the  proviso  of  which 
reads  as  follows  :  '^  That  in  no  case  shall  the  tax  levied  and  assessed 
upon  any  lot  or  lands  for  any  improvement  authorized  by  this 
section  amount  to  more  than  fifty  per  centufn  of  the  value  of  said 
Jot  or  land,  to  he  estimated  after  the  improvement  has  been  made,  and 
all  the  cost  of  said  improvement,  exceeding  the  said  per  centum, 
that  would  otherwise  be  chargeable  on  said  lot  or  land,  shall  be  paid 
by  the  municipal  corporation  out  of  its  general  revenne." 

The  Municipal  Code,  §  543,  contains  the  same  provision^  and  in 
the  repealing  clauses  of  that  Gode  the  act  of  Fetamary  21, 1866,  is 
repealed.    This  Gode  was  passed  May  7,  1869. 

On  April  18, 1870,  §  543  was  amended  (Ohio  L.,  vd.  67,  p.  80)  as 
follows  :  '^  In  no  case  shall  the  tax  or  assessment  speoiaUy  levied 
and  assessed  upon  any  lot  or  land  for  any  improvemunt  amount  to 
more  than  twenty  five  per  centum  of  the  value  of  such  lot  or  land  as 
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assessed  for  iaxaiian,  iho  oostexcoiKling  such  per  centamy  that  would 
otherviae  be  chargeable  on  sndh  lot  or  land,  shall  be  paid  by  the 
corporation  out  of  its  general  revenue.'' 

This  statute  was  in  force  November  18, 1370,  when  the  ordinance 
making  the  assessment  to  pay  for  the  work  was  passed  and  took 
effect,  and  it  is  admitted  that  if  it  controls,  then  the  Superior  Oourt 
erred  in  holding  the  assessment  valid,  but  if  the  law  in  force  o^  the 
time  the  contrcu^  wm  made  and  the  work  undertaken  controls,  then 
there  is  no  error  in  the  judgment 

It  is  daimed  by  plaintiff  in  error,  that  the  law  of  April  18, 1870, 
in  force  when  liie  assessment  ordinance  was  passed,  limits  the 
amount  to  twenty-five  per  cent  on  the  taxable  vidue  of  his  lot,  and 
that  there  is  no  saving  clause  in  that  act  which  repeals  the  original 
section  543  (which  in  turn  had  repealed  the  act  of  February  21, 
1866),  which  saved  the  city  the  right  to  levy  the  higher  rate  allowed 
when  the  contract  was  made  in  payment  of  existing  contracts. 

On  the  other  hand,  the  defendant  in  error  claims:  That  seo- 
tions  725  and  729  of  the  Oode  saved  to  the  city  the  right  to  make 
the  assessment  to  complete  this  contract,  but  if  they  do  not,  then 
the  act  of  1870,  so  far  as  it  affected  or  took  away  the  power  of  the 
city  to  perform  its  contract  with  the  contractors,  was  unconstitu- 
tional, as  impairing  the  obligation  of  a  contract. 

Under  the  act  of  1870  this  lot  was  liable  only  for  $65  assess- 
ment. 

Under  the  act  in  force  when  the  contract  was  made  the  assess- 
ment of  $386.59  was  valid.  The  difference  to  plaintiffs  below  is 
$221.59  on  this  lot,  which  they  will  lose  if  the  act  of  1870  governs, 
and  the  city  is  not  bound  to  make  good  the  deficiency  out  of  the 
general  revenue. 

The  city,  by  its  contract  with  Fennell  &  McOuire,  had  bound 
itself  to  pay  them,  at  certain  rates  per  quantity,  for  one  thousand 
five  hundred  and  forty-seven  feet  of  street  to  be  improved  according 
to  plans  and  specifications,  and  under  the  direction  of  the  city 
engineer,  **  in  consideration  of  the  faithful  and  entire  perform- 
ance "  of  the  contract  by  the  plaintiff. 

In  providing  the  mode  of  payment  is  the  following  clause: 

^'  But  it  is  expressly  and  furthermore  covenanted  and  stipulated 
by  and  between  the  parties  hereto,  that  compensation  and  payment 
for  all  work  done  and  materials  furnished  under  the  contract  shall 
be  made  as  specified  in  the  ordinance  of  the  city  council  of  the  city 
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of  Giuciimatiy  passed  the  twelfth  day  of  Juuc^  in  the  year  eighteen 
hundred  and  fifty,  entitled  '  An  ordinance  to  regulate  the  collec- 
tion of  special  taxes  for  the  improyement  of  streets^  lanes,  alleys 
*  *  *  and  to  repeal  a  certain  ordinance  on  that  subject,'  and 
not  otherwise.  And  the  city  of  Cincinnati  shall  not  in  any  etwnt  be 
liable  to  pay  for  any  part  of  said  work  or  of  (he  material  ttsed  for 
ihe  same,  except  such  as  may  properly  be  chaigeable  upon  city 
property  bounding  or  abutting  the  said  street,  agreeably  to  the  pro- 
visions of  the  ordinance  aforesaid.'' 

In  performance  of  its  contract  to  pay  as  above  stipulated,  th' 
city  passed  an  ordinance  November  18,  1870,  ^^  to  pay  the  cost  au«' 
expenses  of  improving  Oregon  street,"  the  second  section  of  which 
provides  ''  that  the  owners  of  the  several  lots  of  land,  upon  each 
front  foot  of  which  the  sum  aforesaid  is  assessed,  shall  pay  the 
amounts  of  money  by  them  severally  due  in  that  behalf  to  Finnell 
&  Maguire." 

From  the  foregoing  statement  of  the  case,  it  appears: 

1.  That  this  contract  binds  the  contractors  to  accept  and  receive 
in  full  payment  for  their  work  the  assessments  made  on  the  lots  or 
land  bounding  or  abutting  on  the  street,  which  was  to  be  equal  in 
aggregate  amount  to  the  cost  of  the  improvement,  in  no  event  was 
tfie  city  to  be  liable  for  any  part  of  the  cost,  except  as  a  property 
owner.  The  contractors  thus  surrendered  all  claim  on  the  genen^ 
revenue  for  any  excess  of  cost  over  the  assessment. 

The  assessment  ordinance  was  passed  in  strict  accordance  with 
the  ordinance  to  grade  and  pave,  and  the  contract;  and  the  rate  on 
this  lot  did  not  exceed  fifty  per  cent  of  the  value  of  ihe  lot,  as  per- 
mitted by  the  act  of  1866,  and  the  original  section  548  of  the  Muni- 
cipal Code. 

By  the  express  terms  of  the  original  ordinance  to  grade  and 
pave,  passed  before  the  contract  was  made,  ^'the  cost  and  expense 
was  to  be  ascertained  and  assessed  according  to  the  provisions  of 
the  acts  of  the  legislature  and  other  ordinances  of  the  city  on  the 
subject  of  special  taxes." 

The  contract  to  surrender  all  claims  on  the  city  or  its  general 
revenues  was  in  consideration  of  receiving  an  assessment  equal  to 
the  cost  of  the  improvement,  not  exceeding  fifty  per  cent  on  the 
value  of  the  property  after  improved  —  the  limit  of  such  an  assess- 
ment at  that  time. 

The  facts  diown  by  the  record  are  conclusive  that  an  assessment 
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of  twenty-five  cents  on  the  assessed  value  of  this  lot  18  221 — less 
than  the  contractors  were  entitled  to  by  the  law  in  force  when  they 
made  the  contract  and  performed  most  of  the  work.  It  is  not  sap- 
posable  that  they  would  have  covenanted  to  surrender  all  claims 
against  the  ciiy,  except  on  condition  that  they  would  receive  as- 
sessments that  would  be  valid,  equal  to  the  cost  of  the  improve- 
ment. 

They  must  be  presumed  to  have  known  the  law  fixing  the  power 
of  the  city  to  pay  in  an  assessment,  and  to  have  contracted  with 
express  reference  thereto.  They  were  bound  to  know  the  facts  at 
to  the  value  of  the  lots,  the  cost  of  the  work,  the  language  of  the 
contract,  and  to  have  considered  the  deficiency,  if  any,  that  would 
exist  under  the  law  as  it  then  stood.  WdJeer  v.  Toledo,  18  Ohio  St 
462. 

Having  surrendered  all  claim  for  any  such  deficiency,  they  have 
no  claim  on  the  general  revenue.  Oreighton  v.  Toledo,  18  Ohio  St. 
447  ;   WeUser  v.  Toledo,  id.  462. 

It  follows  that  if  the  act  of  1870  controls,  the  contractors  must 
lose  the  difference  between  the  amounts  that  would  be  raised  under 
the  law  in  force  when  the  contract  was  made  and  that  after  it  was 
completed.  It  is  apparent  that  this  is  a  material  diminution  of  the 
amount  the  contractors  were  entitled  to  receive. 

It  is  claimed  that,  by  the  saving  clauses  of  the  Municipal  Code  — 
sections  726  and  729 — the  right  of  the  city  to  make  the  higher 
levy,  under  the  repealed  act^  is  saved  to  the  city,  so  far  as  to  enable 
it  to  perform  existing  contracts. 

It  is  not  clear  that  this  is  so.  We  are,  therefore,  compelled  to  in- 
quire whether  the  act  of  1870,  so  far  as  it  operates  to  take  away 
from  the  city  the  power  to  comply  with  its  existing  contracts,  is 
not  unconstitutional,  as  impairing  the  obligation  of  a  contract. 

The  obligation  of  a  contract  consists  in  its  binding  force  on  the 
party  who  made  it.  This  depends  on  the  laws  in  force  when  it  is 
made. 

These  are  necessarily  referred  to  in  all  contracts  as  forming  part 
of  them,  as  the  measure  of  the  obligation  to  perform  them,  and  as 
creating  the  right  acquired  by  the  other  party  to  compel  perf  orm« 
anoe. 

When  the  contract  is  once  made,  the  law  then  in  force  defines 
the  duties  and  rights  of  the  parties  under  it.  Any  change  which 
impairs  the  rights  of  either  party,  or  amounts  to  a  denial  or  ob- 
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struction  of  the  rights  accruing  by  a  contract,  is  obnoxious  to  this 
constitutional  provision.  McCracken  v.  Hayward,  2  How.  608; 
Ogdm  Y.  Saunders,  12  Wheat.  213,  302. 

In  the  latter  case,  Thompson,  J.,  says  :  The  obligation  of  the 
contract  consists  in  ijie  power  and  eflScacy  of  the  law  which  applies 
to  and  enforces  performance  of  the  contract,  or  the  payment  of  an 
equiyalent  of  a  non-performance.  The  obligation  does  not  inhere 
and  subsist  in  the  contract,  proprio  frigorsy  but  in  the  law  applicable 
to  the^contract."  Story  on  Const,  g  1,380 ;  Gooley's  Const.  Law, 
285  ;  Sedg.  on  Stat,  and  Const  Law,  603-610. 

In  Curran  y.  The  State  of  Arkansas,  \b  How.  (U.  S.)  304»  Mr. 
Justice  Curtis  said  :  ^'  The  obligation  of  a  contract,  in  the  sense 
in  which  the  words  are  used  in  the  Constitution,  is  the  duty  of 
performing  it,  which  is  recognized  and  enforced  by  the  laws.  And 
if  the  law  be  so  changed  that  the  means  of  legaUy  enforcing  this  duty 
are  materially  impaired,  the  obligation  of  the  contract  no  longer 
remains  the  same,^* 

One  of  the  tests  that  a  contract  has  been  impaired  is  that  its 
value  by  legislation  has  been  diminished. 

It  is  not  a  question  of  degree,  but  of  encroaching  in  any  respect 
on  its  obligation  — dispensing  with  any  part  of  its  force.  Plantertf 
Bank  v.  Sharp,  6  How.  301 ;  Oreen  v.  Biddle,  8  Wheat  1. 

A  case  quite  analogous  to  this  was  before  the  Supreme  Court  of  the 
United  States  ( Von  Hoffman  v.  City  of  Quincy,  4  WalL  535), 
where  it  was  held  that  where  a  statute  authorized  a  municipal  cor- 
poration to  issue  bonds  and  levy  a  tax  to  pay  them,  and  persons 
have  bought  and  paid  value  for  the  bonds,  the  power  thus  given  of 
taxation  is  a  contract  within  the  meaning  of  the  Constitution,  and 
cannot  be  withdrawn  until  the  contract  is  satisfied.  The  State 
and  corporation,  in  such  case,  are  equally  bound,  and  a  subsequent 
statute,  which  repeals  or  restricts  the  power  of  taxation  so  previ- 
ously given,  is,  in  so  far  as  it  afFects  bonds  bought  and  held  under 
these  circumstances,  a  nullity.  In  such  a  case,  it  is  the  duty  of  the 
corporation  to  impose  and  collect  the  taxes  in  all  respects  as  if  the 
second  statute  had  not  been  passed,  and,  if  it  does  not  perform 
that  duty,  mandamus  will  lie  to  compel  it 

The  court  says:  '*  When  the  bonds  in  question  were  issued,  there 
were  laws  in  force  which  authorized  and  required  the  ooUeotion  of 
taxes  sufficient  in  amount  to  meet  the  interest  as  it  aooroed  from 
time  to  time  on  the  entire  debt 
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"  Bat  for  the  act  of  Febraarj  14, 1863,  there  woald  be  no  difS- 
0iilty  in  enforcing  them. 

"  The  amount  permitted  to  be  collected  by  that  act  will  be  in- 
•afScient.  *  *  *  To  the  extent  of  the  deficiency  the  obligation 
of  the  contract  will  be  impaired." 

In  8taU  ex  ret  Sautter  v.  City  of  Madisofif  16  Wis.  80,  it  was 
held,  "  that  where  the  charter  of  a  city  at  the  time  of  the  issne  and 
Fsle  of  bonds  made  it  the  duty  of  the  common  council  *  *  *  to 
levy  and  collect  the  amount  like  other  city  or  ward  charges,  *  *  * 
a  Bobseqncnt  act  of  the  legislature,  prohibiting  the  city  from  levy- 
insr  such  a  tax  *  *  *  for  interest  on  said  bonds,  would  deprire 
the  creditor  of  the  only  eflScient  means  of  collecting  his  debt,  and 
would  be  repugnant  to  the  Oonstitution."  To  sameefFeot  is  Smith 
T.  Oity  of  AppUton,  19  Wis.  468. 

In  this  case  municipal  bonds  were  issued  and  disposed  of  under 
a  law  which  prohibited  the  city  from  thereafter  issuing  bonds  for 
any  other  purpose  than  to  pay  the'  bonded  debt  of  the  dty.  It  is 
■aid  that  this  prdvision  was  obyiously  introduced  to  induce  the 
ereditors  to  surrender  the  old  bonds  and  accept  the  new.  *'  When 
accepted  by  the  creditora  and  the  city,  and  new  bonds  issued,  it 
oonstiiuted  a  most  material  element  of  the  new  contract  It 
entered  into  and  became  a  part  of  it,  and  as  such  is  not  the 
subject  of  legislatiye  repeal  or  amendment,  so  as  to  impair  the 
right  or  diminish  the  security  of  the  creditors,  without  their  con- 
•ent" 

In  the  case  before  us,  the  law  in  force  at  the  time.the  dty  obli- 
gated itself  to  make  an  assessment  equal  to  the  contract  price  bf 
the  work,  created  the  obligation  of  this  contract.  The  act  of  1870 
impaired  thatobligiation  by  depriving  the  dty  of  tbe  plowdr  to  per- 
form, without  any  proyidon  to  make  good  to  the  contractors  the 
diiference. 

The  dty  was  not  bound  to  make  it  good  out  of  the  general  fund, 
and  could  not  be  compelled  to  do  so,  under  the  authority  of  the 
cases  dted  from  18  Ohio  St  » 

Its  obligation  was  to  pay  by  an  assessment,  and  in  no  other  way. 
It  could  be  made  liable  in  no  other  way  without  the  assent  of  both 
parties. 

Under  section  6  of  article  18  of  the  Oonstitution  of  the  State, 
**  the  general  assembly  may  provide  for  the  organization  of  cities 
»nd  incorporated  Tillages  by  general  laws,  and  restrict  their  powers 
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of  taxation^  assessmenty  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  the  abuse  of  snoh  power." 

This  power,  however,  is  subject  to  the  limitation  imposed  by  the 
Constitution  of  the  United  States,  .article  1,  sectio:i  10,  that  ^'  no 
State  shall  pass  any  law  impairing  the  obligation  of  oontraots; " 
and,  by  article  11,  section  28,  of  the  Constitution  of  Ohio,  which 
declares  that  ^'the  general  assembly  shall  have  no  power  to  pass 
retroactive  laws  o^  laws  impairing  the  obligations  of  contracts." 

When  the  legislature  has  invested  the  corporation  with  the 
power  to  improve  streets,  and  raise  the  money  to  pay  the  costs  of 
such  improvement  by  an  assessment,  and  persons  have,  on  the 
faith  of  this  power  and  the  stipulations  of  the  corporation,  per- 
formed the  contract,  and  the  oonttaotor  has  become  entitled  to  the 
consideration,  there  is  a  contract  obligation  to  pay,  valid  in  all  re- 
spects, that  may  be  enforced.  Such  a  contract  is  as  free  from  leg- 
islative control  as  one  between  individuals.  It  is  wisely  limited  by 
the  constitutional  provisions  referred  to. 

While  it  is  important  that  such  organizations  should  at  all  times 
be  subject  to  legislative  control  as  to  taxation  and  assessment^  yet, 
in  view  of  the  influences  operating  to  control  their  legislation  and 
Icical  policy,  and  too  often  the  absence  of  that  sense  of  binding 
obligation  which  is  generally  felt  by  individuals  to  perform  their 
obligations,  it  becomes  of  the  highest  importance,  as  a  protection 
to  the  citizen,  to  maintain  the  contract  obligations  of  municipal 
corporations,  unimpaired  by  legislative  or  local  action,  equally  with 
those  of  individuals. 

Judyment  of  Superior  Court  affirmed. 


SooTT,  0.  J.,  DaT|  Wbight  and  Ashbubv,  JX,  concurred. 


FosDioK  V.  Obbsvb. 
ciroiiiost  iMj 

t.,  owidng  shares  of  the  Marietta  and  Ondnnati  Railroad  stoick.  In  186^7, 
tranef erred  the  same  to  F.,  who  gave  to  O.  written  obligations  for  its  reton, 
vnbetantially  aa  follows :  "  Borrowed  of  William  Greene  one  hundred  and 
nine  shares  of  Marietta  and  Cincinnati  Railroad  stock,  drawing  intereet  at 
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eight  per  cent,  to  be  letozned  on  demnnd."  Afterwaidy  the  Mulettn  and 
Cincinnati  Railroad  Gompanj,  liaying  become  hopeleselj  insolvent,  in  1800, 
a  mortgage  on  the  road  was  foredoeed;  all  ita  property  and  rights  sold ;  sale 
confirmed  and  deed  made  to  the  purchaser ;  and  afterward  all  the  property, 
lights  and  franchises  of  the  Marietta  and  Cincinnati  Railroad  Company, 
having  been  conveyed  to  a  new  corporation,  the  old  corporation  ceased  to 
exist  in  fact,  and  its  stock,  from  that  time  on,  ceased  to  have  a  legal  exist- 
enee,  and  had  no  value.  Held,  the  transaction  between  G.  and  F  was  in  the 
nature  of  a  mtUuum,  and  payment  in  discharge  of  the  loan  could  be  made 
by  a  return  of  an  equal  number  of  shares  of  etock  of  the  Marietta  and  Cin- 
cinnati Railroad  Company  without  regard  to  its  market  value. 

When,  by  the  terms  of  the  contract,  the  borrowed  stock  is  to  be  rotumed  on 
demand,  it  is  meant  that  an  equal  number  of  shares  of  stock  of  the  same 
company  shall  be  returned,  and  no  cause  of  action  accrues  to  G  until  de- 
mand is  made  or  waived,  or  fact  exists  that  avoids  the  necessity  for  demand. 

The  financial  condition  of  the  Marietta  and  Cincinnati  Railroad  Company  ;  the 
subsequent  existence,  or  non-existence  of  the  corporation,  or  its  stock  as 
a  representative  of  value,  will  not  afi^ect  the  construction  of  the  contract. 
Its  terms  determine  the  duties  and  liabilities  of  the  parties  each  to  the 
other. 

If  the  lender  has  made  no  demand  during  the  legal  existence  of  such  old 
company,  or  of  its  stock,  and  until  after  a  return  of  such  jtock  has  become 
impossible,  without  fault  of  the  borrower,  his  right  to  a  return  of  such 
stock  is  gone,  and  he  is  not  damaged  by  a  f^ure  afterward  to  return  the 


When  a  cause  of  action  does  accrue  in  such  case,  the  measure  of  damage  will 
be  the  market  value  of  such  stock  at  the  time  the  cause  of  action  accrued.  U 
at  that  time  the  stock  was  wortliless,  only  nominal  damages  can  be  reoor- 
erad. 

MAY  29, 1856,  Samuel  Fosdick  transferred  to  William  Oreena 
**  railway  stocks  and  bonds'^  to  the  estimated  sam  of  132,- 
271^,  and  at  the  same  time  Oreene  transferred  to  Fosdick,  in 
payment,  notes  secared  by  mortgage  on  Chicago  property  estimated 
at  tdO,  735.63.  This  transfer  of  stocks  to  Oreene  included  two 
hundred  aui'  twenty  shares  of  stock  in  the  Marietta  and  Cincinnati 
Railroad  Company,  which,  at  par  with  accrued  interest,  amounted 
to  $11,319.27,  but  in  the  transfer  was  put  down  at  fifty-five  per 
eentor  $6,225.  June  1,  1856,  Fosdick  borrowed  one  hundred 
and  nine  shares  of  this  stock  from  Oreene,  eyidenced  by  the  follow- 
ing writing : 

''Borrowed  of  William  Oreene,  Esq.,  one  hundred  and  nine 
shares  ($5,450)  of  the  capital  stock  of  the  Marietta  and  Cincinnati 
Bailroad  Company,  returnable  on  demand,  with  interest  on  said 
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Btock  at  the  rate  of  eight  per  cent  per  annam  from  the  first  day  at 
Febroary  last. 
Jum  1, 1856.  Samuel  Fosdiok. 

109  shares,  t6,460 
111  shares,   5^50 


$11,000 

293.38.    4  months'  interest  at  8  per  cent 
35.Mi    Marginal  interest 

$11,819.27.     Or  $6,226.60.'' 

^Hie  note  and  memorandum  at  the  foot  was  written  by  Fosdick. 
On  ~  inuary  12,  1857,  Fosdick  borrowed  from  Greene  one  hundred 

d  eleven  shares  of  the  stook  of  said  company,  and  as  evidenoe 
thereof  gave  Greene  a  writing  as  follows : 

'^  &  rrowed  of  William  Greene,  Esq.,  certificate  for  one  hundred 
and  eleven  shares  of  Marietta  and  Oincinnati  Railway  stock,  draw- 
ing interest  at  eight  per  cent  from  June  1,  1856 ;  marginal  inter- 
est, $25.94.     To  be  returned  on  demand,  January  12, 1857. 

Sakuxl  Fobdick. 
Ill  shares,  $6,550. 
Interest  from  June  1, 1856. 
Marginal  interest,  $25.94." 

The  transaction  stood  in  this  way  until  October,  1868,  when  a 
settlement  was  had  between  the  parties  for  all  matters,  except  this 
matter  relating  to  the  stock  of  the  Marietta  and  Oincinnati  Bail- 
road  Company,  borrowed  by  Fosdick.  About  the  same  time,  Greene, 
through  his  attorney,  demanded  payment  for  this  Marietta  and 
Oincinnati  stock  borrowed  by  Fosdick.  No  demand  was  ever  made 
for  a  return  of  the  stock.  It  is  disclosed  in  the  evidence  that  the 
stock  of  this  company  at  the  time  of  the  borrowing  was  worth  from 
fourteen  to  sixteen  per  cent,  and  remained  on  the  nuirket  with 
some  value  attached  for  a  time  after  this  transaction,  but  with  a 
downward  tendency,  until  about  the  beginning  of  the  year  1865, 
when  it  became  wholly  worthless,  and  has  remained  so  ever  sinoe  ; 
the  company  became  embarrassed  and  finally  insolvent.  In  1858-0, 
under  certain  decrees  of  court  rendered  against  the  company,  its 
property  and  rights  were  sold  to  Fiiene  and  others,  and  after  that 
such  other  proceedings  were  had  in  law  and  by  acts  of  parties  that, 
in  18^5,  the  company  was  reorganised  and  known  as  the  Marietta 
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and  Cincinnati  Railroad  Company  as  reorganized.  Afterward  the 
stock  of  the  company  was  known  as  ^'  old  stock ''  and  *^  new  stock." 
The  ''  new  stock  **  was  that  issued  by  the  company  as  reorganized  ; 
thenceforward  the  old  stock  had  no  intrinsic  Talue — was  worth- 
less In  1869^  Oreene  commenced  this  action,  in  the  Superior 
Court  of  Cincinnati,  on  the  aforesaid  written  loan  agreements,  to 
reooTer  the  estimated  price  of  the  stock  at  the  time  of  the  loan,  and 
eight  per  cent  interest  on  the  respective  loans  from  dates  named  in 
the  petition.  In  the  view  taken  of  the  case  by  this  court,  it  is  not 
necessary  to  state  any  further  facts  in  relation  to  the  pleadings.  On 
the  issue  joined  between  the  parties,  plaintiff  recorered  a  judgment 
for  $3,81 6.73.  Neither  party  being  satisfied  with  this  judgment^ 
each  party  moved  for  a  new  trial.  Motions  overruled.  And  there- 
upon parties  took  bills  of  exception  embodying  all  the  testimony, 
which  were  allowed  and  filed  in  the  action.  Fosdick  filed  a  petition 
in  error  for  hearing  in  General  Term,  and  Greene  filed  a  cross-petition 
in  error.  On  the  hearing  at  General  Term  the  court  found  there 
was  no  error  as  alleged  by  Greene  in  his  cross-petition  in  error.  And, 
as  to  the  rights  of  Fosdick,  no  error  had  intervened  to  his  prejudice, 
save  that  the  judgment  has  been  for  too  high  a  rate  of  interest. 
The  judgment  was  corrected  in  that  particular,  and  a  judgment  in 
General  Term  rendered  in  favor  of  Greene  for  $3,302.42. 

The  plaintiff  in  error  prosecutes  his  petition  in  error  in  this 
court,  seeking  to  reverse  both  the  judgment  of  the  Superior  Court 
rendered  at  Special  Term,  and  also  in  General  Term*. 

The  errors  assigned  against  the  judgment  and  proceedings  of  the 
oourt  at  Special  Term,  are  re-assigned  in  this  court  with  some  ad- 
ditional alleged  causes  of  error.  The  following  cover  the  questions 
involved  in  this  decision,  and  we  will  notice  none  of  the  others  : 

The  court  (in  General  Term)  erred  in  affirming  the  judgment  of 
the  court  in  Special  Term. 

The  court  at  Special  Term  erred  in  overruling  this  plaintiff's 
motion  for  a  new  trial  in  said  cause  made  at  Special  Term. 

The  judgment  in  Special  Term  was  for  the  defendant  in  errror, 
when  upon  the  law  and  evidence  it  should  have  been  for  the  plain- 
tiff in  error. 

StaUo  S  Keitridge,  for  plaintiff  in  error.  I.  No  breach  of  the 
contract  set  forth  in  the  petition  occurred,  whereon  an  action  could 
be  maintained,  until  a  demand  was  made  of  Fosdick  for  the  return 
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of  the  stock  named  in  the  contracts.  It  is  the  demand  and  refusal 
which  constitutes  the  breach  of  the  contract  and  does  the  damage. 
Lobdell  V.  Hopkins^  5  Cow.  616  ;  Vance  v.  Bloomer^  20  Wend. 
196  ;  Moore  v.  Hudson  River  Railroad  Co.,  12  Barb.  156  ;  Noonan 
V.  Ihley,  17  Wis.  314,  and  the  same  case,  21  id.  138;  Thrall  v.  Meade's 
EdatSy  40  Vt  540;  Newman  v.  McGregor,  5  Ohio,  349;  Russell 
V.  Ormsbee,  10  Vt.  274  ;  Frazee  v.  McChord,  1  Cai-ter  (Ind.),  224 ; 
Eioing  v.  French,  1  Blackl  170 ;  Martin  v.  Charifis,  7  Miss.  277  ; 
Hotchkiss  V.  Newton,  10  Ga.  560  ;  Wyatt  v.  Bailey,  1  Morris,  396  ; 
Hill  V.  Henry,  17  Ohio,  9  ;  Darling  v.  Wooster,  9  Ohio  St  517. 

II.  The  measure  of  damages  for  a  breach  of  the  contract  set  forth 
in  the  petition  is  the  value  of  the  stock  at  the  time  of  the  breach 
of  the  contracts,  which,  from  the  preceding  proposition,  was  at 
tlie  time  of  such  demand  and  refusal  Cliase  v.  Washburn,  1  Ohio 
St.  244 ;  Cd  P.  R.  R.  Co.  y.  Kelley  et  al,  5  id.  180 ;  Robinson  v. 
Nolle,  8  Peters,  181 ;  Eastern  R.  R.  Co.  v.  Benedict,  10  Gray,  212; 
Smith  V.  Berry,  6  Shepley,  122 ;  Bush  et  cl  y.  Canfield.  2  Conn. 
485  ;  WeOs  y.  Abernethy,  5  Conn.  222. 

Rufus  King  and  8.  J.  Thompson,  for  defendant  m  error,  i.  This 
loan  was  a  mutuum,  and  in  legal  effect  a  sale,  changing  the  prop- 
erty, throwing  upon  the  borrower  all  the  risks  attending  its  return, 
and  creating  a  debt  Chase  y.  Wctshbum,  1  Ohio  St  244 ;  Ex- 
change  Bank  of  Columbus  v.  Hines,  3  id.  1,  27 ;  Story  on  Bail., 
§§  283,  370a,  415a.  Demand  of  the  stock  was  not  necessary  to  the 
action.  Demand  of  its  Yalue,  as  alleged  in  the  petition,  was  suffi- 
cient. 1  Chitty's  PI.  159  ;  Tfwmpson  v.  Shirley ,  1  Esp.  31 ;  Jones 
Y.  Chamberlain,  30  Vt  196 ;  Eenner  y.  Ooodloe,  2^Handy,  283. 

II.  The  Yalue  at  the  time  of  the  demand,  or  suit  brought,  is  not 
the  measure  of  damages  in  such  a  case.  The  rule  is  not  general. 
It  does  not  apply  to  stock  contracts.  Bates  y.  Wiles,  1  Handy,  532 ; 
and  see  26  N.  Y.  309  ;  31  id.  676 ;  26  Penn.  St  143 ;  19  Conn. 
212 ;  23  Ind.  1.  Nor  to  real  estate  contracts.  Buck  y.  Waddh,  1 
Ohio,  357 ;  and  see  34  Penn.  St  418,  and  35  id.  23,  which  are 
both  directly  against  the  decisions  in  5  Conn.  222,  cited  by  plain- 
tiff in  error.  Nor  to  contracts  for  merchandise  when  the  price  has 
been  paid  in  adYance.  3  Cow.  82  ;  27  Barb.  424  ;  12  Cal.  171 ;  17 
id.  415  ;  4  Texas,  289  ;  13  id.  324.  Nor  is  it  true  that  in  an  action 
upon  a  contract  the  original  consideration  cannot  be  recoYered.  15 
Ohio,  123 ;  3  Jones'  (N.  C.)  Law,  550 ;  2  Man.  (G.  &  8.)  905. 
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IIL  But  the  mlc  claimed  cannot  apply  here,  because  at  the  time 
of  demand  no  such  stock  was  in  existence.  That  is  the  peculiar 
and  controlling  feature  of  the  case.  That  the  stock  of  the  Mari- 
etta and  Cincinnati  railroad  had  become  extinct  is  proved  by  the 
foreclosure  and  sale  of  their  road  and  all  its  appurtenances,  in  1860, 
to  the  new  ''  Marietta  and  Cincinnati  Railroad  Company  as  reor- 
ganized," followed  by  the  deed  conveying  its  franchise  and  all  its 
corporate  rights  and  privileges  to  the  new  company,  by  virtue  of 
the  general  act  of  April  4, 1863  (S.  &  S.  131).  The  corporate  capac- 
ity of  the  new  company  cannot  be  collaterally  impeached  or  ques- 
tioned. Webh  V.  Molefy  8  Ohio,  548  ;  5  Ala.  787,  The  record  of 
the  suit  of  Noah  L.  Wilson,  trustee,  against  the  stockholders  and 
creditors  of  the  original  company  also  proves  that  nearly  all  the  old 
stock  was  surrendered  in  exchange  for  stock  in  the  new  company. 
The  effect  of  all  this  was,  the  old  company  and  its  stock  were  de- 
funct prior  to  1868.     Its  charter  was  virtually  surrendered. 

IV.  The  risk  of  returning  the  stock  being  on  the  plaintiff  in 
error,  and  the  stock  destroyed,  the  only  possible  measure  of  dam- 
ages was  its  value  at  the  time  of  the  loan.  The  court  had  no  other 
alternative.  No  intermediate  time  between  the  loan  in  1857  and 
the  demand  in  1868  could  be  selected.  The  court  was,  therefore, 
unavoidably  remitted  to  the  value  of  the  stock  at  the  time  of  the 
loan.  The  plaintiff  in  error,  as  vendee,  is  bound  for  compensation. 
He  owes  the  plaintiff,  and  the  stock  has  been  lost  without  any  fault 
of  the  latter. 

Y.  The  value  at  the  time  of  the  loan  being  the  measure  of  dam- 
ages, and  the  parties,  by  their  memorandum  made  at  the  time  on 
the  loan  note,  having  put  their  own  valuation  upon  the  stock,  that 
should  govern.  Why  else  was  it  put  there  ?  Taft  v.  Wildman^  15 
Ohio,  133;  Barrett  v.  Allen,  10  id.  426;  Story  on  Bail.,  §§  253, 
253a.  And  see  2  Man.  (O.  &  S.)  905  ;  3  N.  H.  299 ;  12  Pick.  562  ; 
10  Mete.  481 ;  1  Ohio,  189  ;  id.  524  ;  4  Ohio  St.  38 ;  12  id.  158  ;  5 
id.  180. 

Abhbubn,  J.  This  action,  as  developed  in  the  facts,  is  peculiar, 
and,  so  far  as  we  have  been  able  to  discover,  has  no  mate  in  the 
books.  The  authorities  cast  light  upon  some  of  its  features,  but 
in  the  main  it  rests  upon  its  own  facts.  On  May  29, 1856,  Fosdick 
traded  to  Greene  two  hundred  and  twenty  shares  of  Marietta  and 
G::icin]iati  railroad  stock,  estimated  at  fifty-five  cents  on  the  dol« 
lar,  or  in  gross  $6,225.60.    The  aetnal  market  value  of  tbt  stoek. 
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at  that  time,  was  from  fourteen  to  fiizteen  cents  on  the  dollar. 
June  1,  1856,  Fosdick  borrowed  from  Greene  one  hundred  and  nine 
shares  of  the  same  stock,  and  on  the  12th  of  January,  1857,  he 
borrowed  the  remaining  one  hundred  and  eleven  shares.  At  each 
borrowing  Fosdick  gave  Greene  a  written  obligation  showing  the 
number  of  shares  of  stock  borrowed,  and  a  promise  to  i-etuni  the 
shares  of  stock  on  demand. 

By  the  writing  Fosdick  placed  it  in  the  power  of  Greene  to  re- 
quire him  to  return  the  shares  of  stock  at  his  pleasure,  on  demand. 
It  was  not  the  ordinary  contract,  familiar  in  the  books,  of  a  promise 
to  pay  a  given  sum  or  debt  in  specific  articles,  but  was  a  loan  of 
railroad  stocks  greatly  depreciated.  Stocks  of  this  kind  have  ever 
been  subject  to  such  fluctuations  in  price  that  their  market  value 
could  not  and  now  cannot  be  estimated  with  any  certainty  at  any 
time  in  the  future.  Like  their  creator,  man,  they  are  alive  to-day 
and  dead  to-morrow.  This  fact  was,  doubtless,  well  known  to 
these  parties,  who  are  business  men  of  good  capacity.  We  assome 
as  a  fact  that  this  contract^  with  its  conditions,  was  made  with 
reference  to  this  financial  fact  They  then  knew  the  market 
value  of  this  stock,  gave  to  it  a  trading  price,  and  each  for  himself 
calculated  the  chances  of  its  appreciation  and  depreciation  in  the 
market  It  was  then  heading  downward.  Greene,  for  reasons  sat- 
isfactory to  him,  believing  the  stock  would  appreciate,  anned  him- 
self with  the  power  to  demand  a  return  of  Marietta  and  Cincinnati 
railroad  stock  at  his  pleasure.  On  the  other  hand,  Fosdick  had 
faith  that  the  market  price  of  this  stock  would  depreciate,  and 
agreed  to  return  Marietta  and  Cincinnati  railroad  stock  when  de- 
mand should  bo  made,  as  he  could  pay  them  back  at  a  less  cost 

We  are  in  harmony  with  the  facts  and  relations  of  these  parties 
in  treating  them  as  acting  with  full  knowledge  of  the  facts  as  thej 
existed,  and  accepted  the  conditions  that  might  transpire,  in  the 
financial  and  political  community,  in  relation  to  what  might  be 
the  future  character  and  value  of  this  railroad  company's  stock. 
The  transaction,  in  the  writing,  is  denominated  a  borrowing  of 
stock ;  yet  no  doubt  exists  but  that  Fosdick  acquired  a  present  title 
to  the  stock  and  could  transfer  to  his  purchaser  a  good  titla  Fos- 
dick's  acquisition  of  title  raised  an  obligation  in  favor  of  Greene, 
to  be  liquidated,  according  to  the  terms  of  the  contract,  by  a  retom, 
on  demand,  of  Marietta  and  Cincinnati  Bailioad  stook  in  likt 
quantity  and  qualilgr. 
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This  loan  of  gtock,  while  not  strictly  a  mutuum,  assimilates 
nearer  in  principle  to  that  doctrine  of  the  law  than  any  other.  A 
mtUuum  ''is  a  loan  for  nse  and  consnmptiony  the  thing  being 
bailed  to  be  consumed  and  an  equivalent  in  kind  subsequently  re- 
turned." 2  Addison  on  Contracts,  462.  ''  In  case  of  a  loan,  by  way 
of  a  mutuum,  the  borrower  is  bound  to  restore,  at  the  time  agreed 
upon,  or  within  a  reasonable  period  after  request,  an  article  of  the 
same  kind  and  quality  as  originally  lent  to  him."  Id.  468 
Applying  this  doctrine  of  mtUuumy  Fosdick  would  be  required, 
within  a  reasonable  time  after  demand,  to  return  to  Greene  an 
equal  number  of  shares  of  the  stock,  or  certificate  of  old  stock,  of 
the  Marietta  and  Cincinnati  Railroad  Company,  because  that 
would  represent  the  quality  and  quantity  of  the  thing  borrowed. 

In  consonance  with  this  doctrine  it  has  been  held,  in  numerous 
cases,  that  where  payment  in  specific  articles  forms  a  material  ele- 
ment of  the  written  obligation,  and  no  time  is  named  for  perform- 
ance, before  the  promisor  can  be  put  in  default  and  made  liable  to 
respond  in  money,  there  must  be  a  demand  and  refusal  20  Wend. 
193  ;  5  Cow.  516  ;  10  Vt  274 ;  1  Carter  (Ind.),  224 ;  1  Blaokf. 
174 ;  10  Qa.  560 ;  Morris  (Iowa),  896.  On  the  question  of  the 
measure  of  damages  in  such  cases  there  is  some  difference  of  opin- 
ion. We  think,  howcTer,  the  rule  should  be  the  market  Talue.of 
the  specific  thing  in  kind  at  the  time  default  is  made,  whether  do* 
&ult  be  made  oy  act  of  the  parties  or  by  operation  of  law. 

In  this  case  the  parties  have  contracted  that  Fosdick  may  dis- 
charge the  obligation  by  a  return  of  stocks  when  they  are  demanded, 
and  Greene  has  reserved  to  himself  the  right  to  demand  a  return 
of  stocks.  As  no  de&ult  on  .the  part  of  i'osdick  can  occur  until 
demand  is  made  of  him  for  a  retufn  of  stocks,  Oreene  can  have  no 
cause  of  complaint,  if  by  reason  of  his  own  neglect  to  make  the 
demand  the  stocks  depreciate.  He  is  to  fix  a  time  for  their  return, 
and  if  at  or  before  that  time  the  stocks  become  worthless  he  must 
bear  the  loss.  No  claim  for  a  recovery  of  money,  in  such  case,  can 
arise  until  demand  is  made,  and  if  no  demand  is  made  until  the 
commencement  of  the  action,  and  that  act  is  treated  as  a  demand, 
and  then  the  stocks  are  worthless,  nominal  damages  can  only  be 
recovered. 

It  is  urged  in  argument  that  the  stock  Greene  transferred  to 
Fosdick  in  1856-7  had  become  in  1868  worthless ;  had  become  ex- 
tinot  d$ facto  and  d$jur$  by  reason  of  the  hopeless  insolvency  of  the 
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company  and  foroed  sale  of  its  franchises  and  property,  and  that 
this  avoids  all  neoessily  for  a  demand.  We  do  not  think  that  is  the 
the  law  of  this  case.  Where  the  mutuary  is  chargeable  with  no 
&alt  in  relation  to  the  article  borrowed ;  has  concealed  no  Tioe  in 
ihemutuum;  has  done  no  act  himself,  nor  been  the  agency  in 
procuring  others  to  depreciate  its  yalue,  and  the  mutuum  to  be 
discharged  in  kind  becomes  depreciated  in  yalue,  less  or  more,  the 
measure  of  damages  is  not  the  original  consideration,  but  the  value 
thereof  on  demand  and  refusal  on  day  of  restoration,  in  kind  or 
money.  As  disclosed  by  the  facts  in  this  action,  Fosdick  had  no 
more  agency  in  depreciating  the  value  of  Marietta  and  Cincinnati 
Bailroad  stock,  than  Oreene.  In  fact,  neither  of  them  contributed 
directly  to  that  result.  It  was  depreciated  and  became  valueless 
by  reason  of  its  representing  a  something  destitute  of  intrinsio 
value. 

Where  the  muiuum  is  in  special  railroad  stocks,  greatly  below  par 
in  value,  subject  to  the  well-known  flnanoial  vicissitudes'  of  that 
commodity  in  the  market,  the  creditor  must  exeroiae  reasonable 
diligence  in  the  assertion  of  his  rights.  What  is  safe  diligence  for 
him  in  such  case  will  depend  upon  the  facts  and  law  of  each  case. 
Where,  by  the  terms  of  his  contract,  he  is  charged  with  the  act  of 
putting  the  debtor  in  default,  he  cannot  safely  lay  by  for  many 
years,  and  until  the  railroad  company  is  obliterated  —  its  stock 
ceases  to  be  of  any  intrinsic  value — its  rights  and  property  all  sold 
under  decrees  of  court — deeds  of  conveyance,  by  the  company,  made 
of  all  its  rights,  property  and  francUses  —  its  very  existmce,  in 
every  element,  absorbed  in  another  and  different  railroad  organiza- 
tion. Such  laches  is  fatal.  The  ISact  that  Greene  delayed  com- 
mencing an  action  until  performance  on  the  part  of  Fosdick  was 
impossible  is  a  potential  fact  of  willfnl  n^ligence,  destructive  of 
any  right  of  action  he  once  may  have  had. 

It  is  argued  with  ability  that  notwithstanding  the  destmction  of 
the  stock,  the  mutuary's  risk  continues,  and  his  liability  continues. 
That  having  lost  the  option  to  pay  in  stock  his  liability  to  pay  in 
money  remains.  Oounsel  seem  to  lose  sight  of  the  fact  that,  by  the 
contract  of  the  parties,  the  first  movement  in  relation  to  payment 
is  to  come  from  Greene.  Fosdick  may  safely  lie  still  in  the  matter 
until  spoken  to  by  Greene  in  relation  to  the  payment  By  no  prin- 
ciple of  the  law  does  the  fact,  as  claimed  by  plaintilt  that  the  stock 
was  valueless  or  had  become  extinct  by  the  sale  of  the  road,  enlarge 
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hiB  rights ;  bat,  on  the  contrary,  such  negligence  as  his  in  the 
matter  was  fatal  to  his  cause  of  action. 

The  court  is  not  authorized  to  make  a  better  case  for  the  plaintifF 
than  he  made  for  himself.  The  parties  may.  know  that  no  soch 
stock  oould  be  had  in  1868.  But  the  plaintiff  failing  to  make  a 
denumd  for  the  stock  is  in  no  situation  to  legally  require  Fosdick 
to  return  the  stock.  For  any  thing  we  know,  from  the  facts  dis- 
closed in  this  case,  Fosdick  may  now  be  in  possession  of  the  identi- 
cal stock  he  borrowed  from  Greene  in  1856-7. 

If  demand  had  been  made  or  circumstances  existed  that  would 
avoid  the  necessity  of  a  demand,  what  would  be  the  measure  of 
damages? 

The  decisions  in  the  States  on  this  question  are  not  uniform.  In 
some  it  has  been  held,  where  a  note  is  payable  in  specific  articles, 
bank  notes,  stocks  or  scrip,  at  a  stipulated  price,  the  party  may 
reooTer,  upon  a  breach  of  the  contract,  the  sum  named  in  the  con- 
tract, and  wiU  not  be  remitted  to  the  market  yalue  on  the  day  of 
payment  In  other  States  the  reyerse  of  this  is  held  to  be  the  true 
rule. 

In  this  case,  had  demand  been  made,  or  if  the  facts  and  circum- 
stanoee  of  the  case  rendered  a  demand  unnecessary,  Fosdick  would 
be  required  to  pay  Oreene  so  many  shares  of  stock,  or  dollars 
counted  on  the  fiioe  of  the  stock,  as,  when  estimated  at  par,  would 
be  two  hundred  and  twenty  shares  of  old  stock,  or  $11,000  with 
the  accruing  interest^  payable  in  money  or  stock  according  as  the 
original  issue  of  stock  required.  This,  we  think,  was  the  meaning 
of  the  parties  and  the  sense  of  the  contract  This  would  have  sat- 
isfied  the  loan,  whether  the  stock  was,  in  the  market,  above  or  below 
par. 

When,  by  its  terms,  a  contract  is  to  be  paid  in  the  notes  of  a 
particular  bank,  stock,  or  scrip  in  the  similitude  of  bank  notes,  the 
market  value  of  the  bank  notes,  stock,  or  scrip,  at  the  time  they 
are  required  to  be  paid,  is  the  measure  of  damages.  And  a  suiBo- 
ient  reason  for  the  rule  is  that,  when  a  party  engages  to  pay  so 
many  dollars  in  bank  notes,  stock,  or  scrip,  the  articles  described 
are  numerically  calculated  by  the  numbers  they  express  on  their 
face,  so  that  the  sum  of  money  named  in  the  railroad  stock  is  un- 
derftood  to  mean  that  amount  as  expressed  on  the  face  of  the  stock 
eertiflcate,  and  not  an  amount  that  will  be  equivalent  to  that  num- 
ber of  cash  doUara.    $11,000  in  the  stock  of  tiie  Marietta  and  Cin- 

VoL.  XZn.— 48 


i 


^ omo, 

Fmdiok  y.  Qnoam. 


oinnati  Bailroad  Oompany  does  not  mean  $11^000  in  money,  bat 
$11,000  as  expressed  on  the  faoe  of  the  stock,  the  nominal  sum  of 
that  mach  interest  in  the  franchisee  of  the  company.  An  instm- 
ment  drawn  for  so  many  dollars,  payable  in  wheat  or  other  com- 
modity, means  so  much  of  the  article  named,  as  will,  in  the  market^ 
amount  to  the  sum  of  the  dollars  named  in  the  contract  And 
this  is  so,  becaase  the  things  themselyes  cannot  be  coonted  by  dol- 
lars, since  the  name  of  dollars  is  never  applied  to  them.  10  Ind. 
20  ;  ]  Bhiokl  346  ;  2  S.  &  M.485 ;  7  Humph.  83  ;  3  littell,  346. 

The  case  of  Wm.  Robinsofiy  Jr.  t.  Wm.  NobUfs  AdmW,  8  Pet  181, 
decided  by  Judge  MoLbait ,  gires  the  true  rule  for  the  measure  of 
damages.  Noble,  by  a  written  agreement,  was  to  transport,  on  a 
steamboat,  certain  stores  to  St  Louis,  the  agreed  prioe  for  the 
transportation  to  be  paid,  one-half  at  St  Louis  and  one-half  at 
Cincinnati,  in  paper  of  banks  current  there  at  the  time  of  the  de- 
livery of  the  stores  at  St  Louis.  To  the  written  agreement  was 
attached  a  memorandum  in  writing,  as  follows :  ''  It  is  understood 
that  the  payment  to  be  made  in  Cincinnati  is  to  be  in  the  paper  of 
the  Miami  Exporting  Company,  or  its  equivalent''  On  the  trial, 
the  defendant  asked  the  court  to  charge  the  jury  that  the  plaintiff 
could  not  recover  more  than  the  actual  value  of  the  paper  of  the 
Miami  Exporting  Company  at  the  time  it  became  due,  according 
to  the  scale  of  depreciation.  The  court  refused  to  give  this,  but 
did  instruct  the  jury  that  the  true  measure  of  damages  was  the 
numerical  value  of  the  paper  of  the  Miami  Exporting  Company,  in 
specie,  with  interest  When  disposing  of  the  case,  on  error.  Judge 
MoLbak  says  :  **  The  express  provisions  of  the  contract  show  that 
the  payment  at  Cincinnati  was  not  to  have  been  made  in  specie. 
The  notes  of  the  Miami  Exporting  Company  were  substituted  by 
the  parties  as  the  standard  of  value  which  shaU  discharge  this  part 
of  the  agreement ;  and  the  payment  of  these  notes,  or  any  otiiers 
of  equal  value,  was  all  that  Noble  had  a  right  to  demand.  But  it 
is  contended  that,  as  the  payment  was  not  made  at  the  day,  it  mutt 
needs  be  made  in  specie,  and  to  the  full  amount  of  the  sum  agreed 
to  be  paid  in  depreciated  paper,  e  *  e  The  notes  of  the  Miami 
Exporting  Company  purported  to  be  money,  and  may,  to  some 
extent  at  the  time,  have  circulated  as  such  in  business  tmnsaoti<ms; 
but  it  is  manifest  they  were  not  considered  as  money  by  the  parties 
to  this  contract,  but  as  a  commodity,  the  value  of  which  is  to  be 
ascertained  by  the  amount  of  specie  it  will  bring  in  the  markets 
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*  ^  *  Had  these  notes  been  equal  to  specie^  on  the  day  of 
the  payment,  Bobinson  was  bound  to  pay  them^  or  what  was  of 
equal  value.  If  they  had  depreciated  to  fifty  cents  on  the  dollar. 
Noble  was  bound  to  receive  ihem^  in  discharge  of  the  covenant. 
Each  party  incurred  a  risk  in  the  fluctuation  of  the  value  of  the 
notes  specified.  *  *  *  Bobinson  can  only  be  held  liable  to 
make  good  the  damages  sustained  through  his  default;  and  the 
specie  value  of  the  notes,  at  the  time  they  should  have  been  made, 
is  the  rule  by  which  such  damages  are  to  be  estimated.''  2  Addison 
on  Contracts,  473. 

We  conclude  :  Bailroad  stock  loaned  to  be  returned  on  demand 
is  in  the  nature  of  a  mutuum,  and  is  governed  by  like  legal  prind- 
pies,  so  fiyr  as  they  apply  to  the  facts  of  the  case.  The  solvency  or 
insolvency  of  the  company,  and  worthlessness  of  the  xx>mpany's 
stock,  when  caused  by  no  agency  of  the  borrower,  neither  increases 
nor  diminishes  the  rights  or  liabilities  of  the  parties,  in  TBBpeoi  to 
the  stock,  under  the  contract  When  the  lender  has  been  so  fiir 
guilty  of  negligence  that  he  has  seen  the  road  company  become  in- 
solvent, its  rights  and  property  publicly  sold  under  decrees  of  court, 
the  company  become  extinct  and  its  stock  of  no  intrinsic  value, 
without  asserting  any  of  his  legal  rights,  he  loses  his  right  of  action 
against  the  borrower,  both  as  to  return  of  stock  and  pclcuniaiy  dam* 
ages.  When,  by  the  terms  of  the  agreement,  the  stock  is  to  be  re- 
turned on  demand,  no  right  of  action  accrues  until  demand  is  made. 
And  when  such  cause  of  action  does  aocrue,  the  measure  of  dam- 
ages  is  the  value  of  the  stock  at  the  time  the  cause  of  action  ac- 
crued. 

Judgment  of  Superior  Court  in  General  Term  reversed,  and  also 
Judgment  at  Special  Term  reversed,  and  cause  remanded  for  further 
proceedings. 

Boon;  0.  J.,  Dat»  Wueai  a&d  Johsbow,  JJ.,  001  eoned. 
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Pbkktwit  t.  Fooo. 
C>7  Ohio  at.  aooD 

An  Mklon  was  biooght  in  ArknnsM  in  1867  against  a  dtiien  of  Ohio,  who  ap 
peaied  therein  hj  an  attomej  dolj  authoriied  and  filed  hia  plea ;  in  1861» 
after  the  State  had  seoeded,  the  action  was  tried,  the  tame  attorney  defend 
ing  it,  and  jadgment  rendered  for  the  plaintifll  In  an  action  on  each  Jndg- 
ment  brought  in  Ohio,  hM,  (1)  that  want  of  Jariediction  in  the  Arkanaaa  oooit 
oould  be  ahown ;  (2)  that  the  Judgment  was  void  aa  the  Jadgment  of  a  court 
created  bj  unlawful  aathority ;  (8)  that  the  attorney  could  not  confer  Jorla- 
dlctlon  by  consent. 

Nora.  —The  folio  wing  is  the  lyllabns  prepared  by  the  ooort ; 

Neither  the  oonstltntional  proTlsion,  that  foil  fiUtb  and  credit  shall  be  glTsn 
In  each  State  to  the  public  acts,  records,  and  Judicial  proceedings  of  erwy 
other  State,  nor  the  act  of  Congrsss  passed  in  porsoanee  thereof,  prerents  an 
Inqairy  Into  the  JnrlsdicUon  of  the  court  by  which  a  Judgment  ollbred  In  ctI- 
denoe  was  rendered. 

The  record  of  a  Judgment  rendered  in  another  State  may  be  contradicted, 
as  to  the  facts  necessary  to  give  the  court  Jurisdiction ;  and  If  it  be  shown  that 
such  facts  did  not  exist,  the  record  will  be  a  nullity,  notwithstanding  It  may 
recite  that  th^  did  exist. 

Such  want  of  Jurisdiction  may  be  shown  either  as  to  the  subject-matter,  the 
person,  or  in  proceedings  in  rem  as  to  the  thing. 

The  ordinance  of  ■ecession  of  the  State  of  Arlcansas,  the  Constitution  adopted 
March,  1861,  and  the  several  steps  taken  by  that  State,  by  which  it  was  at- 
tempted to  secede  from  the  United  States  and  Join  the  Confederate  States, 
were  null  and  Yold,  being  In  violation  of  the  Constitution  of  the  United  States, 
and  the  existing  Constitution  of  the  State. 

The  State  government  founded  on  such  new  Constitution,  and  maintained 
by  armed  rebellion,  was  an  insnrreotionaty  and  unlawful  government,  and  not 
the  legal  representative  of  the  State  as  one  of  the  United  States,  and  Its  acts 
and  Judicial  proceedings  In  violation  of  the  Constltation  of  the  United  States 
or  in  derogation  of  the  rl^ts  of  its  citiaens,  wera  null  and  void. 

The  provision  of  such  Constitution,  '*  Schedule,  II.— That  no  inconvenience 
may  arise  from  this  change  of  government,  we  declare  that  all  writs,  actions, 
prosecutions.  Judgments,  claims  and  contracts  of  individuals  and  bodies  cor- 
porate shall  continue  as  If  no  change  had  taken  place  In  the  Coastttution  or 
government  of  this  State;  and  all  process  which  may  have  been  Issacd  under 
the  authority  of  this  State  pravlous  to  this  time  shall  be  as  valid  as  If  Issued 
after  the  adoption  of  this  Constitution,*'  did  not  operate  dating  the  war  to 
transfer  to  the  courts  of  the  usurping  government  the  Jurisdiction  pmiously 
acquired  by  the  court  under  the  former  State  government  over 
dent  in  the  adhering  States. 
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ACTION  by  the  plaintiib  against  John  T.  Foote,  impleaded 
with  Sheldon  Kellogg,  late  partners,  to  reoorer  on  a  judg- 
ment rendered  against  said  Kellogg  and  Foote,  in  the  Oircnit  Ooort 
of  Crawford  county,  in  the  State  of  ArkanaaSy  on  the  16th  of 
November,  1861. 

The  petition  contains  an  averment  that  said  court  was  a  court 
of  record  and  general  jurisdiction;  that  the  action  was  commenced 
in  that  court  in  October,  1857,  and  that  at  the  July  t.erm  of  said 
court,  in  1859,  the  defendants  duly  appeared  by  their  attorney  and 
filed  their  plea  to  the  action,  on  which  such  proceedings  were  had; 
that  at  the  November  term  of  said  court,  in  1861,  a  judgment  was 
rendered  for  plaintiffs  for  $960  damages,  and  for  costs. 

To  this  petition  John  T.  Foote  answered  (Kellogg  not  being 
served)  that  the  pretended  judgment  was  rendered  in  the  State  of 
Arkansas,  whose  people,  and  the  so-called  government  of  the 
State,  were  at  the  time,  and  for  a  long  time  had  been,  in  armed 
rebellion  against  the  autiiority  and  government  of  the  United 
States,  and  by  a  pretended  court,  acting  under  the  pretended  author- 
ity  of  a  so-called  government,  which  was  in  rebellion  and  engaged 
in  making  war  upon  the  United  States,  wherefore  it  is  claimed 
there  is  not  any  record  of  such  a  judgment. 

To  thiff  answer  a  demurrer  was  filed,  and  upon  the  question  thus 
raised  the  case  was  reserved  for  decision  of  the  court  in  General 
Term.  This  demurrer  was  sustained,  and  cause  remanded  to  Special 
Term.  An  amended  answer  was  filed  setting  forth  in  substance 
that  on  the  26th  day  of  October,  1857,  the  said  defendant  was  a 
eitisen  and  resident  of  Ohio  and  so  continued  up  to  June,  1863, 
when  he  removed  to  New  York  and  subsequently  to  New  Jersey; 

T|ia  dronlt  Oooitt  of  tlia*  onirpod  government  wm  a  oonititaenfc  part 
titereof .  Their  jndlolsl  prooeedlnfli,  within  their  mUitaiy  lines  and  during 
the  war,  are  not  tnoh  ae  are,  nnder  Art.  IV,  I  1,  of  the  Constitution  of  the 
United  States  and  the  act  of  Congress,  entitled  to  full  faith  and  credit. 

As  between  parties  residing  In  the  State  of  Arlcansas  and  within  the  rebel 
linea,  and  a  eitlien  of  Ohio,  resident  within  the  Union  lines,  between  whom 
the  war  made  interooorse  impossible,  there  oonld  be  no  jnrisdiotion  in  snob 
court,  bj  wldoh  the  rights  of  non-residents  could  be  injnrioosljr  affected. 

Neither  oonld  such  jurisdiction  be  acquired  hy  the  consent  or  waiver  of  an 
attorney  practicing  in  said  court,  who  was  employed  and  appeared  for  the 
Bon-reddent  defendants  before  the  war  commenced.  His  goneral  authority 
as  an  attorney,  before  the  war,  though  not  revoked  by  the  clients,  did  not 
anthoriie  him  to  waive  any  of  their  rights,  nor  could  such  consent  or  waivet 
confer  on  the  court  Jurisdiction  over  the  case,  or  over  tlie  person  of  defend- 
ants. 


Pennywlt  ▼.  Foots. 


that  on  said  26tli  of  October^  1867,  the  State  of  Arkansas  was  in 
its  normal  condition  as  a  State  of  the  TTnion^  and  that  he  had  a 
right  to  prosecute  and  defend  actions  in  the  conrto  of  said  State, 
the  same  as  citizens  of  the  United  States  and  the  State  of  Arkansas; 
and  that  he  did  employ  connsel  and  appear  in  said  case  for  the 
purpose  of  setting  np  and  maintaining  a  defense  to  said  action. 

That  subsequently  the  State  of  Arkansas  seceded  and  declared 
and  waged  war  against  the  United  States,  and  established  a  pre- 
tended goyemment,  and  that  the  said  court  in  which  said  judg- 
ment was  rendered,  was,  at  the  time,  a  court  under  the  authority 
of  said  goYemment,  and  not  under  the  authorily  and  jurisdiction 
of  the  United  Stetes,  and  that  the  judge  who  rendered  said  judg- 
ment was  not  and  neyer  had  been  a  judge  of  the  State  of  Arkanassb 
but  was  a  person  acting  under  the  aathority  of  the  said  usurped 
and  illegal  goyemmeni 

To  this  was  the  following  reply : 

''The  plaintiffs,  for  reply  to  the  amended  answer  of  the  defend- 
ants,  say  that  the  Circuit  Court  of  Crawford  county,  in  the  State 
of  Arkansas,  in  and  by  which  the  said  judgment  in  the  petition 
mentioned  was  rendered,  was  and  is  the  same  court  in  which  said 
suit  by  the  plaintiffs  against  the  defendante,  in  the  petition  men- 
tioned, was  instituted  on  the  26th  day  of  October,  1857,  and  in 
which  the  said  defendante  appeared  and  pleaded  their  pretended 
defense,  mentioned  in  their  said  amended  answer,  and  was  not  an- 
other or  different  court,  as  pretended  in  said  answer,  and  was,  at 
the  commencement  of  said  suit,  and  thence  continually  until  and 
at  the  tmie  of  rendering  said  judgment,  a  court  of  general  jurisdic- 
tion in  law  and  equity,  lawfully  esteblished  and  proceeding  under 
and  by  virtue  of  the  Constitution  and  laws  of  the  said  Stete  of  Ar- 
kansas, and  that  the  judge  of  said  court,  who  rendered  said  judg- 
ment, was,  at  the  time  when  he  rendered  the  same,  duly  appointed, 
qualified,  and  acting  as  such,  under  and  by  virtue  of  tiie  Constitu- 
tion and  laws  of  the  said  Stete  of  Arkansas.  And  plaintifb  aver 
that,  by  the  law  and  usage  of  the  said  Stete  of  Arkansas,  the  said 
judgment  of  said  court  now  is  and  ever  since  the  rendering  thereof 
has  been  of  full  force  and  effect,  and  that  the  same,  at  and  ever 
since  the  commencement  of  this  action,  had  and  now  iias  absolute 
verity,  faith,  and  credit  in  all  the  courte  pf  said  Stete,  and  remains 
wholly  .unreversed  ;  and^  they  deny  eaqh  imd,  «jl  avermente  in  ,said 
answer  to  the  contrary." 
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The  case  was  submitted  upon  the  foregoing  pleadings,  and  upon 
an  agreed  statement  of  facts  in  support  thereof.  In  this  statement 
were  exhibits  showing  as  follows  : 

Bxhibit  No.  1  is  a  copy  of  the  record  of  the  Arkansas  judgment 
authenticated  m  due  form. 

It  shows  that  proceedings  by  attachment  were  begun  in  1856,  and 
it  the  February  term,  A.  D.  1858,  ^'  the  said  defendants,  by  their 
attorney,  Jesse  Turner,  entered  their  appearance,"  and  gave  their 
consent  to  the  tiling  of  an  amended  declaration. 

Afterward,  m  August,  1858,  defendants,  by  their  attorney,  ap« 
peared,  and,  on  his  motion,  leave  was  granted  them  to  take  testi* 
mony  by  depositions,  which  appears  to  have  been  done  by  defend- 
ants as  well  as  plaintiffs.  At  July  term,  1859,  the  defendants,'  by 
said  attorney,  filed  their  plea  in  the  nature  of  a  general  denud. 

Finally,  at  the  November  term,  1861,  ^Hhe  said  parties,  by  their 
respective  attorneys,  appear,  and  neither  party  requiring  a  jury, 
this  cause  is  submitted  to  the  court,  sitting  as  a  jury,  by  consent  of 
parties  ;  "  and,  after  hearing  the  evidence,  judgment  was  rendered 
:^gainst  the  defendants,  whose  attorney  filed  a  motion  for  a  new 
trial,  which  being  overruled,  he  took  a  bill  of  exceptions,  which  is 
also  made  part  of  the  record. 

Exhibit  No.  2  is  composed  of  extracts  from  the  Constitution  of 
Arkansas,  adopted  March  4,  1861,  by  a  convention  called^  in  due 
form  by  act  of  the  legislature,  passed  January  16,  1861.  This  con- 
vention, on  the  6th  of  May,  1861,  adopted  an  ordinance  of  secession 
in  the  usual  form^  and  also  this  Constitution,  and  united  with  other 
States  in  forming  the  new  government  called  the  Confederate 
States  of  America,  and  as  such  State  engaged  in  the  war  of  the  re- 
bel lion. 

Under  this  new  Constitution,  it  was  declared  that  all  writs,  ac- 
tions, prosecutions,  judgments,  claims,  and  contracts  of  individuals 
and  bodies  corporate  should  continue  as  if  no  change  had  taken 
place  in  the  Constitution  or  goyemment  of  the  State,  and  all  pro- 
cess previously  issued  should  be  as  valid  as  if  issued  after  its  adop- 
tion. 

It  was  further  declared  that  all  officers  under  the  authority  of  the 
State  shall  continue  to  hold  office  until  their  terms  expire  under 
the  provisions  of  this  new  Constitution,  and  all  were  required  to 
take  an  oath  to  support  the  Constitution. of  the  Confederate  States 
of  America,  as  well  as  of  the  State,  and  to  abide  by  and  observe  all' 
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the  ordinances  passed  by  the  eonyention  aforesaid.  Upon  this 
foundation^  a  State  government  was  set  up ;  the  State,  from  its 
standpoint,  was  an  independent  State,  nnited  by  oompaot  with  the 
Confederacy.    As  such,  she  resorted  to  arms. 

King,  Tlwmpson  d  Avery,  for  plaintiff  in  error.  I.  The  record 
of  the  judgment  in  the  Arkansas  court  was  entitled  to  the  same 
faith  and  credit  which  it  had  by  law  and  usage  in  that  State. 
Constitution  of  United  States,  art.  4,  §  1 ,  Act  of  Congress,  May 
26, 1790,  1  Stat,  at  Large,  122.  As  to  its  validity  by  the  law  of 
Arkansas,  see  Hawkins  v.  Filk%ns,  24  ArL  286,  295,  296,  316,  326; 
BellerY.  Page,  id.  363;  BeldingY.  Godwin,  id.  486  ;  art  4,  §  1,  Con- 
stitution of  United  States ;  Whiie  v.  Cannon,  6  Wall  443  ;  Hughes 
V.  Stinson,  21  La.  Ann.  540;  HiU  Y.Boyland,  40  Miss.  618;  HarJan 
V.  The  State,  41  id.  566 ;  Brown  v.  Wright,  39  Oa.  96  ;  Bennett  v. 
MorUy,  10  Ohio,  100 ;  MiUe  v.  Duryee,  ?  Cranch,  481 ;  Mayhew  v. 
Thatcher,  6  Wheat  129 ;  Caldwell  v.  Carrington's  Heirs,  9  Pet  86; 
iPElmoyle  v.  Cohen,  13  id.  312  ;  Spencer  v.  Brochway,  1  Ohio,  260; 
Silver  Lake  Bank  v.  Harding,  5  id.  545  ;  Goodrich  v.  Jenkins,  6 
id.  44 ;  Anderson  v.  Anderson,  8  id.  108 ;  Amdt  v.  Amdt,  15  id.  33 ; 
Scott  V.  Pilkington,  2  Best  ft  Smith,  11;  110  Eng.  Com  Law,  10 ; 
Jones  V.  Walker,  2  Penn.  689 ;  Lessee  of  Le  Chrange  v.  Ward,  11 
Ohio,  257 ;  Daniels  v.  Stevens,  Lessee,  19  id,  222  ;  Peck  v.  Jenr 
ness,  7  How.  (S.  C.)  612 ;  17  Ohio,  409  ;  Paine's  Lessee  v.  Jfoore- 
land,  15  id.  435.  But  in  the  Superior  Court  it  was  treated  as  ex 
parte,  and  a  nullity. 

n.  The  States  which  seceded  in  rebellion  did  not  thereby  lose 
their  existence  or  **  independent  autonomy.^  Arkansas  continued 
to  be  a  State,  and  a  State  of  the  Union,  and  the  functions  of  all 
departments  of  the  State  —  legislative,  executive  or  judicial  — 
were  unimpaired.  Their  acts  and  proceedmgs  were  valid,  except 
such  as  were  in  aid  or  furtherance  of  the  rebellion.  The  Confed- 
eracy and  its  measures  are  held  void  because  it  was  organised  by 
and  for  treason  only.  But  the  States  stood  upon  a  different  foot- 
ing. Texas  v.  White,  7  Wall.  700  ;  Sprott  v.  United  States,  20  id. 
459,  464  ,  United  States  v.  Insurance  Companies,  22  id.  99  ;  Horn 
v.  Locknart,  17  id.  570  ,  Taylor  v.  Thomas,  22  id.  479,  489. 

Ill  The  court  erred  in  applying  to  a  defendant  the  doctrine  of 
persona  standi  in  judicio,  which  in  war  suspends  contracts  by 
reason  of  the  plaintiff's  disability  to  sue  in  the  enemy's  ooontiy. 
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1  Kent's  Com.  68;  OriswoIdy.Waddington,  16  Johns.  438.  The  plea 
of  alien  enemy  is  available  only  against  the  plaintiff,  and  even  then 
is  most  strictly  construed.  1  Chitty's  PL  479;  Clarke  v.  Morey,  10 
Johns.  69;  3  Camp.  150,  153;  13  Ves.  71,  7t?,  and  note.  Alien 
enemy  may  be  sned,  though  he  cannot  biing  suit.  Millbk,  J.,  18 
Wall.  106,  111.  And  as  to  this  see  WJiiie  v.  Cannon,  6  Wall.  443; 
Mc  Veigh  v.  United  States,  11  id.  259 ;  University  y.  Finch,  18  id. 
106;  Vanbrynm  v.  Wihan,  9  East,  321 ;  Buckley  y.  Lytile,  10 
Johns.  117. 

The  suit  in  Arkansas  was  begun,  and  the  defendants,  by  their 
attorney^  had  appeared  and  pleaded  prior  to  the  war.  The  juris- 
diction of  the  court  continued  unbroken.  The  war  would  have 
been  ground  for  a  continuance,  if  applied  for,  but  did  not  abate 
the  suit. 

IV.  'firing  the  record  due  faith  and  credit,  it  diselosed  the  fact 
that  the  defendants,  by  their  attorney,  submitted  the  cause  and 
went  to  trial  without  objection.  The  attorney  was  appointed  before 
the  war.  No  revocation  of  his  authority  was  shown.  The  war  did 
not  work  a  revocation.  Buchanan  v.  Curry,  19  Johns.  137;  Ward 
V.  Smith,  7  Wall  447 ;  Botts  v.  Crenshaw,  Johnson's  C.  C.  224 ; 
Anderson  v.  The  Bank,  id.  535;  Manhattan  Life  Ins.  Co.  v.  War- 
wick,  20  Gratt  614;  JUonsseaux  y.Urquhart,  19  La.  Ann.  482. 

V.  The  authority  of  an  attorney  at  law  is  presumed,  and  the 
submission  of  the  case  by  the  defendant's  attorney  to  the  Arkansas 
court  was  conclusive  upon  them,  unless  relieved  against,  in  the 
manner  pointed  out  in  Abemaihy  v.  Latimore,  19  Ohio,  286;  TVeas- 
urer  of  Champaign  County  y.  Norton,  1  id.  270;  Porter  \,Orttchfield, 
3  id.  518;  Pillshury  v.  Dugan's  Adm'r,  9  id.  117.  The  nghts 
of  defendants  as  citizens  were  not  impaired.  They  had  their  day 
in  court    1  Ohio,  270. 

McCfuffey,  Morrill  di  Strunk,  and  Geo.  Hoadley,  for  defendants 
in  error.  I.  As  to  the  record  of  a  judgment  of  one  State  called  in 
question  in  another.  IJ.  S.  Const.,  art  1,  §  1;  U.  S.  Stat  at 
Large,  122;  BarOet  v.  Snight,  1  Mass.  401;  2  Pars,  on  Cont  607; 
Hitchcock  V.  Aicken,  1  Caines,  460 ;  TTiomison  v.  Whitman,  18 
WalL  457;  Maxwell  v.  Stowart,  22  id.  77. 

II.  As  to  the  validity  of  a  judgment  rendered  against  a  resident 
of  a  State  adhering  to  the  Union  during  the  late  war.  by  a  court 
of  a  seceding  State,  etc.,  and  as  to  whether  jurisdiction  that  had 
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once  attached  was  suspeDded  by  the  war.  Rissell  v.  Briggs,  9 
Mass.  462;  Hall  y.Williams,  6  Pick.  'Zd2;  The  Prize  Cases,  2  Black, 
635;  Livingston  Y.Jordan,  yoI.  10,  No.  1,  Am.  Law  Beg.  55;  Hanger 
V.  Abbott,  6  Wall.  532;  The  Protector,  9  id.  687;  Dean  v.  Nelson, 
10  id.  158;  Railroad  Co.  y.  Trimble^  id.  367;  Ludlow  y.  Bamseg,  11 
id.  581;  Levyy.  Stetaart,  id.  244;  Coniey  v.  Burson,  1  Heisk.  (Tenn.) 
145;  Texas  y.  White,  7  Wall.  700;  University  y.  Finch,  18  id.  106; 
Oalpin  y.  Po^fe,  id.  350,  Mitchell  y.  Z7.  &,  21  id.  350,  368;  Freiz  y. 
Stover,  22  id.  198,  206;  Taylor  y.  2%(WkM,  id.  479,  489;  Ross  y. 
c/bn^,  id.  576, 586;  Perkins  y.  Rogers,  35  Ind.  124;  Lasers  y.  Roehe-^ 
reau,  17  Wall.  437;  Copp^B  y.  flaH,  7  id.  542;  Mc  Veigh  y.  U.  &,  11 
id.  259. 

III.  Whether  the  goyemment  of  Arkansas  had  a  de  facto  or  tide 
jure  existence,  or  was  merely  a  usurpation,  the  court  is  referred  to 
7  Eng.  Stat,  at  Large,  436;  BoUon  y.  Arms,  Oases  in  Chan.  55; 
Harrison  y.  North,  id.  83;  Latham  y.  Clark,  25  Ark.  574;  Robert- 
son y.  Shores,  7  Goldw.  164;  Hennen  y.  CHlman,  20  La.  Ann.  242; 
Twiss'  Law  of  Nations,  297;  Chriswold  y.  Waddington,  15  Johns. 
57;  The  Prize  Cases,  2  Black,  635;  Martin  y.  Hewitt,  44  Ala.  418; 
Noble  dk  Bro.  y.  CuUom  d  Co.,  id.  564;  Texas  y.  White,  7  Wall  701; 
Bank  of  Tenn.  y.  Woodson,  5  Goldw.  176;  Conley  y.  ^ur^on,  1  Heisk. 
145;  Cassell  y.  Backrack,  42  Miss.  56;  7%oma«  y.  Taylor,  42  id.  651. 

JoHKSOK,  J.  The  facts  disclosed  present  for  our  consideration 
important  and  noyel  questions  growing  out  of  the  late  ciyil  war. 
They  inyolye  a  determination  of  the  legal  effect  of  the  secession  of 
the  State  of  Arkansas,  and  the  war  that  ensued,  upon  the  power 
of  the  courts  of  that  State,  during  the  war,  to  render  judgment 
against  a  citizen  of  Ohio,  and  also  the  extent  to  which  faith  and 
credit  should  be  giyen  to  a  judgment  thus  rendered,  under  the  Oon- 
Btitution  and  laws  of  the  United  States. 

On  behalf  of  the  plaintiff  it  is  claimed  that  full  faith  and  credit 
should  be  giyen  to  this  judgment,  under  article  4,  section  1  of  the 
Constitution  of  the  United  States,  as  a  judicial  proceeding  of  a 
State  ;  but  if  it  is  not  such,  then  at  least  it  is  entitled  to  all  the 
yerity  of  a  foreign  judgment,  as  the  proceeding  of  a  A  facto  court 
haying  jurisdiction  of  the  case  and  the  parties. 

The  defendant  insists  that  this  is  not  the  record  of  a  court  of  a 
State  of  the  Union  ;  that  while  the  act  of  secession  was  yoid,  and 
the  State  was  neyer  legally  out  of  the  Union,  yet  the  goyemment 
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that  was  set  up  by  the  people  of  the  State  was  a  revolntionary  usur- 
pation  in  yiolation  of  the  Oonstitution  ;  that  this  government  was 
a  gOYemment  of  force,  maintained  by  arms ;  that  all  its  acts,  legis- 
lative^  executive  and  judicial,  were,  as  to  the  United  States  and  its 
citizens,  null  and  void. 

It  is  further  insisted  that  this  was  a  war,  in  the  sense  of  public 
law,  and  that  the  courts  of  Arkansas  had  no  power  to  proceed  to 
judgment  against  defendants ;  that  they  were  by  the  war,  and  the 
duty  which  was  imposed,  as  well  as  by  the  danger  attending  it, 
forbidden  to  appear  and  defend. 

It  appears  that  this  action  was  begun  bv  the  nlaintiff  in  the  Cir- 
cuit Court  of  Crawford  county  in  1857. 

Personal  appearance  was  entered  and  issue  joined  prior  to  the 
war.  After  the  State  had  joined  the  Southern  Confederacy,  and 
while  it  was  in  arms  against  the  Union,  the  case  was  tried.  The 
attorney  for  defendants,  who  was  retained  and  appeared  before  the 
war,  continued  to  do  so  on  the  trial  of  the  case,  and  consented  to 
a  triaL  It  is  claimed  these  facts  gave  the  court  jurisdiction  over 
the  person,  but  the  other  side  insists  that  such  appearance  could 
confer  no  power  on  the  court  to  do  an  unauthorized  act,  and  that 
the  war  worked  a  revocation  of  his  agency. 

1.  Article  4,  section  1  of  the  Constitution  of  the  United  States 
provides,  that  ^'fuU  faith  and  credit  shall  be  given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State  ;  and  the  Congress  may,  by  general  laws,  prescribe  the  man- 
ner in  which  such  acts  and  proceedings  shall  be  proved,  and  the 
effect  thereof.''  Under  the  power  thus  conferred.  Congress  passed 
the  act  of  May  26,  1790,  which  provided  that  "  the  records  and 
judicial  proceedings  of  the  courts  of  any  State  shall  be  proved  or 
admitted  in  any  other  court  within  the  United  States,  by  the  at- 
testation of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be 
a  seal,  together  with  the  certificate  of  the  judge,  chief  justice,  or 
presiding  magistrate,  as  the  case  may  be,  that  the  attestation  is  in 
due  form.  And  the  said  records  and  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  said  records  are  or  shall  be  taken." 

Learfng  out  of  view  for  the  present  the  facts  relied  on  as  a  de- 
fense m  this  case,  let  us  inquire  as  to  the  scope  and  meaning  of 
this  constitutional  provision  and  the  act  of  Congress. 
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What  acts,  recordsy  and  judicial  proceedings  are  entitled  to  full 
faith  and  credit,  and  what  is  a  jad^nent  of  a  court  of  a  State  that 
imports  absolute  verity  P 

By  the  act  of  1790,  a  judgment  which  is  valid  in  the  State  where 
Teiidei*ed  becomes,  in  the  other  States,  a  debt  of  record,  not  rc-^x- 
aminable  upon  the  merits,  but  it  does  not  carry  with  it  into  another 
State  the  efficacy  of  a  judgment  against  person  or  property  that  can 
bi  enforced  by  execution.  To  give  it  that  force  in  another  State, 
it  must  by  action  be  made  the  judgment  of  such  other  State. 

Hence  it  follows  that  such  judgment  is  only  evidence  in  another 
State  that  the  subject-matter  of  the  original  suit  has  become  a  debt 
of  record,  which  cannot  be  avoided  by  a  plea  of  nul  tid  record 
ifMfnayle  v.  Cohen,  13  Pet.  312. 

In  an  action  on  such  judgment  in  another  State  whatever  pleas 
would  be  good  in  the  State  where  rendered  would  be  good  in  such 
other  State.    Hampton  v.  AfConnel,  3  Wheat.  234. 

The  constitutional  provision  was  not  intended  to  confer  a  new 
power  of  justification  on  the  courts  of  any  State,  but  to  prescribe 
the  effect  in  other  States  of  the  acknowledged  jurisdiction  over 
persons  and  things  within  the  State.  Every  judgment  depends,  for 
its  force  and  validity,  on  the  competency  and  authority  of  the  tri- 
bunal  which  pronounces  it,  and  may  be  assailed  by  showing  a  want 
or  failure  of  jurisdiction  over  the  subject-matter  or  the  person, 
even  though  absolutely  conclusive  in  other  particulars. 

The  manifest  design  of  the  Constitution  was  to  give  faith  and 
effect  to  valid  judgments,  and  not  to  enable  the  courts  of  one  State 
to  exercise  a  usurped  or  illegal  authority  over  the  citizens  of  other 
States  of  the  Union,  who  are  not  amenable  to  the  jurisdiction  of 
the  tribunal. 

Without  the  constitutional  provision  and  the  act  of  1790,  the 
judgments  of  one  State  would  stand  in  the  tribunals  of  the  others, 
on  the  same  footing  as  foreign  judgtiients,  and  only  be  respected  on 
the  principles  of  comity  between  nations,  and  not  as  a  duty  im- 
posed by  the  paramount  organic  law.  How  far  such  judgments  of 
a  State  of  the  Union,  when  duly  authenticated,  are  entitled  to  faith 
and  credit,  and  are  conclusive,  is  a  problem  by  no  means  free  from 
difficulty.  It  has  been  productive  of  numerous  decisions,  not  always 
harmonious. 

One  of  the  earliest  cases  was  BtsseO  v.  Brigge,  9  Mass.  462,  where 
it  was  said:  '*  Whenever,  therefore,  a  record  of  a  judgment  of  any 
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State  is  prodaced  as  oonclusiye  eyidenoe,  the  jurisdiction  of  the 
ooart  is  open  to  inquiry.  And  upon  the  same  principle,  if  a  court 
of  any  State  should  render  a  judgment  against  a  man  not  within 
the  State,  not  bound  by  its  laws,  nor  amenable  to  the  jurisdiction 
of  its  courts;  and  if  that  judgment  should  be  produced  in  any  other 
State  against  the  defendant,  the  jurisdiction  of  the  court  might  ly- 
inquired  into,  and  if  a  want  of  jurisdiction  appeared,  no  credit 
would  be  given  the  judgment 

**  In  order  to  entitle  the  judgment  rendered  to  the  full  faith  and 
credit  mentioned  in  the  Federal  Constitution,  the  court  must  hare 
jurisdiction,  not  only  of  the  cause,  but  of  the  parties.'' 

The  same  view  was  declared  and  enforced  in  HM  t.  Wittiams,  6 
Pick.  288. 

In  Rose  y.  Himelyj  4  Cranch,  241,  Chief  Justice  Mabshall  says: 
'^XJpon  principle,  it  would  seem  that  the  operation  of  every  judg- 
ment must  depend  on  ih^  power  of  the  court  to  render  that  judg- 
ment. *  *  *  In  some  cases,  the  jurisdiction  depends  as  well 
on  the  itaU  of  things  as  on  the  constitution  of  the  court" 

For  a  long  time  after  the  adoption  of  the  Constitution,  it  was 
supposed  that  its  effect,  in  connection  with  the  act  of  1790,  was  to 
vender  the  judgments  of  each  State  equivalent  to  domestic  judg- 
ments in  every  other  State;  and  this  view  was  supported  by  the 
language  of  the  court  in  MUh  v.  DuryWy  7  Cranch,  484.  It  was 
so  held  in  that  case,  and  that  a  plea  of  nil  debet  was  not  a  propcx 
plea  to  an  action  on  such  judgment 

So  far  as  the  merits  of  that  case  are  concerned,  the  doctrine 
there  laid  down  is  still  adhered  to;  but  as  to  the  validity  of  a  judg- 
ment dependent  on  the  power  of  the  court,  quite  a  different  view 
is  now  entertained. 

Mr.  Justice  Stobt,  who  delivered  that  opinion,  elsewhere  s^^ye: 
''But  this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the 
court,  in  which  the  original  judgment  was  given,  to  pronounce  it; 
or  the  right  of  the  8kUe  itself  to  exercise  authority  over  the  person 
or  the  subject-matter.  The  Constitution  did  not  mean  to  con- 
fer upon  the  States  a  new  power  or  jurisdiction,  but  simply  to 
regulate  the  acknowledged  jurisdiction  over  persons  and  things 
within  their  territory."  Story  on  Const,  §  1813.  Again  he  says: 
^  It  did  not  make  the  judgments  of  other  States  domestic  judg- 
ments  to  all  intents  and  purposes,  but  only  gave  a  general  vididit; 
and  credit  to  them  as  evidence.'*    Story's  Confl.  of  Laws,  §  609. 
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Ohanoellor  Ebnt  (1  Kent* 8  Com.  281,  and  vol.  2,  p.  95,  and  note) 
says :  '^  It  is  only  when  the  jarisdiction  of  the  coort  in  another 
State  is  not  impeached,  either  as  to  the  subject-matter  or  the  penon, 
that  the  record  of  the  judgment  is  entitled  to  full  faith  and  credit" 

This  distinction  is  strongly  supported  by  jyArey  v.  Kekhvm,  11 
Qow.  (S.  0.)  165|  where  the  case  of  MilU  y.  Duryee  was  limited 
and  explained. 

It  was  there  held  that  the  constitutional  provision  and  act  of 
Oongress  giving  full  faith  and  credit  to  the  judgments  of  each 
State,  in  every  other  State,  do  not  refer  to  judgments  rendered  by 
a  court  having  no  jurisdiction  of  the  parties  —  that  it  only  referred 
to  valid  judgments. 

It  is  an  important  feature  of  that  case,  that  by  the  law  of  the 
State  of  New  York,  where  the  judgment  was  rendered,  it  was  valid. 
It  was  a  judgment  against  two  joint  debtors,  only  one  of  whom 
was  served.  Under  the  State  law,  this  was  a  vdid  judgment  against 
both,  and  if  the  language  of  the  act  of  1790  had  full  force,  this 
judgment,  when  properly  authenticated,  **  shall  have  such  fsith 
and  credit  given  it  in  every  court  within  the  United  States  as  it 
had  by  law  or  usage  in  the  courts  of  the  State  from  whence  it  was 
taken ;"  and  yet  when  sued  on  in  Louisiana,  it  was  held  void  as 
to  the  party  not  served,  thou^  valid  by  New  Yoric  law.  It  was 
said  !  **  The  international  law  as  it  existed  among  the  States  in 
1790,  that  a  judgment  rendered  in  one  State,  assuming  to  bind  the 
person  of  a  citizen  of  another,  was  void  within  the  foreign  State, 
when  the  defendant  had  not  been  served  with  process  or  voluntarily 
made  defense,  because  neither  the  legislative  jurisdiction  nor  that 
of  the  courts  of  justice  had  binding  force.  *  *  *  In  our  opin- 
ion Oongress  did  not  intend  to  overthrow  the  old  mle." 

In  Webster  v.  JMd,  11  How.  487,  the  defendant  oftered  to  defeat 
the  force  of  a  judgment  by  showing  want  of  service,  and  it  was  held 
it  could  be  done. 

In  Starhuch  v.  Murray ^  5  Wend.  148,  it  is  said :  '' Unless  a  court 
has  jurisdiction,  it  can  never  make  a  record  which  imports  uncon- 
trollable verity  to  the  party  over  whom  it  has  usurped  jurisdiction, 
and  he  ought  not»  therefore^  to  be  estopped  by  any  allegation  in  the 
record  from  proving  any  fact  that  goes  to  establish  the  truth  of 
the  plea  alleging  want  of  jurisdiction.  So  long  as  the  question  is 
in  issue,  the  judgment  of  a  court  of  another  State  is,  in  elEect,  like 
a  foreiflfu  judgmont  —  it  is  prima  faeU  --"•-'——'  ** 
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From  a  carefal  review  of  numerous  oases^  we  find  the  rule  now 
well  settled  that  neither  the  constitutional  provision,  that  full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State,  nor  the  act  of  Gon- 
IgreoB  passed  in  pursuance  thereof,  prevents  an  inquiry  into  the 
jurisdiction  of  the  court  in  which  a  judgment  offered  in  evidence 
was  rendered,  and  -ch  a  judgment  may  be  contradicted  as  to  the 
facts  necessary  to  give  the  court  jurisdiction,  and  if  it  be  shown 
^ihat  such  facts  did  not  exist,  the  record  will  be  a  nullity,  notwith- 
standing it  may  recite  that  they  did  exist,  and  this  is  true  either 
as  to  the  subject-matter  or  the  person,  or  in  proceedings  in  rem  as 
to  the  thing.  Harris  v.  Hardeman  ei  al,  14  How.  (S.  C.)  334; 
Borden  v.  Fiich,  15  Johns.  121 ;  Christmas  v.  Russell,  5  Wall.  290 ; 
EUiott  V.  Pi^soleial,  1  Pet  328;  United  States  v.  Arredondo, 
6  id,  691 ;  Voorhees  v.  Bank  of  U.  5.,  10  id.  475;  Moulin  v.  hisur- 
ance  Oo.,  4  Zabr.  ^22;  Machay  v.  Gordon,  34  N.  J.  286 ;  Wilson  v. 
Bank  of  Mt.  Pleasant,  6  Leigh,  570;  Story  on  Const,  §  1307; 
Story's  Oonfl.  of  Laws,  §  609  ;  Thompson  v.  Whitman,  18  Wall. 
457 ;  Spencer  v.  Brockway,  1  Ohio,  261 ;  Goodrich  v.  Jenkins,  6 
id.  43  ;  Anderson  v.  Anderson,  Sid.  108;  Paints  Lessees  v.  Moore- 
land,  15  id.  435. 

It  follows,  that  while  a  judgment  of  a  competent  court  of  any 
State  of  the  Union,  that  has  jurisdiction  or  anthorily  over  the  per- 
son and  subject-matter,  is  conclusive  upon  the  merits  of  the  con- 
troversy in  every  State,  yet  the  power  of  the  court  to  render  it  is 
an  open  question  in  an  action  like  the  present 

It  is  competent,  therefore,  in  snch  action,  to  inquire  into  the 
authority  of  the  pretended  court  to  exercise  judicial  functions, 
whether  this  record  comes  from  a  lawful  tribunal  within  a  State  of 
the  Union,  whether  that  tribunal  had  jurisdiction  of  the  subject- 
matter,  and  whether  it  had  by  any  legal  method  obtained  jurisdic- 
tion over  the  person,  in  order  to  determine  whether  it  was  a  valid 
judgment  under  the  Oonstitution.  Either  of  these  inquiries  does 
not  affect  the  merits  of  the  controversy  in  the  original  action. 

IL  Was  this  record  a  judicial  proceeding  of  a  court  of  one  of 
the  States  of  the  United  States? 

The  State  has  seceded  and  dissolved  its  connection  with  the 
United  States.  It  declared  independence,  and  joined  the  Confed- 
eracy. These  acts  were  null  and  void,  but  on  this  foundation  a 
new  Ckmstitution  with  allegiance  to  the  Confederate  States  was 


352  OHIO, 

Penny  wit  ▼.  Foot 


adopted^  and  for  the  time  was  maintained  by  armed  rebellion. 
Ciyil  war  ensued.  The  existence  of  this  new  authoriiy  was  being 
determined  bj  wager  of  battle. 

This  usurping  government  was  one  unknown  to  the  Constitution, 
and  in  direct  antagonism  to  it  and  the  authority  of  the  Federal 
laws  and  authority.  It  could  acquire  no  legal  authority  over  the 
people  of  the  United  States^  and  no  actual  power  beyond  the  range 
of  its  guns.  When  the  armed  forces,  raised  to  establish  this  new 
government  and  make  good  their  declaration  of  secession  and  inde- 
pendence, surrendered,  this  unlawful  State  government  felL  The 
present  Constitution  and  State  government  of  Arkansas  is  not  the 
successor  of  that,  and  derives  none  of  its  power  from  its  prior  ex- 
istence. The  Congress  refused  to  recognize  it,  or  the  validity  of 
its  acts.  By  the  reconstruction  acts,  it  was  declared  there  was  no 
legal  State  government  to  represent  the  State  in  the  Union,  and 
Congress  took  steps  to  organize  a  government  in  conformity  to  the 
paramount  laws  of  the  Union. 

The  courts  of  this  usurped  State  government,  set  up  on  the  ruins 
of  the  old,  and  dependent  for  its  existence  on  organized  treason, 
had  no  power  over  citizens  of  other  States  not  domiciled  there. 
It  could  acquire  none  by  the  steps  taken.  The  defendants  might 
cheei*fully  enter  their  appearance,  and  consent  to  have  their  case 
tried  by  a  court  of  a  State  government,  in  harmony  with  the  Union, 
that  recognized  the  binding  force  of  the  Constitution  and  laws  of 
the  United  States,  and  where  he  was  entitled  to  all  the  rights  and 
immunities  of  a  citizen  of  the  United  States,  while  he  would  be 
utterly  unwilling  to  consent  to  be  tried  by  a  foreign  court  of  a 
nation  at  war  with  his  government,  and  where  his  rights  as  Ameri- 
can citizen  are  ignored. 

These  defendants  never  consented  to  surrender  their  rights  aa 
citizens  of  the  United  States,  guaranteed  by  its  laws,  and  commit 
the  issue  to  a  court  of  new  organization.  The  convention  had  no 
power  to  transfer  this  case  from  out  the  protection  of  Federal  laws, 
and  make  it  amenable  to  the  decision  of  a  court  unknown  to  them. 
What,  then,  was  the  status  of  the  State  of  Arkansas,  and  the  Circuit 
Court  of  Crawford  county,  under  the  new  State  oi*ganization,  as  a 
State  of  the  Confederacy? 

in  Texas  v.  White,  7  Wall.  700,  Chief  Justice  Chase  says:  *'  Not 
only,  therefore,  can  there  be  no  loss  of  the  separate  and  inde- 
pendent autonomy  of  the  States,  through  their  Union  under  the 
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Gonstitutioiiy  but  it  may  be  not  unreasonably  said  that  the  preser- 
Tation  of  the  States,  and  the  maintenance  of  their  governments^  are 
as  much  within  the  design  and  care  of  the  Constitution  as  the 
preservation  of  the  Union  and  maintenance  of  the  National  gov- 
ernment. The  Constitution,  in  all  its  provisions,  looks  to  an  inde- 
structible union,  composed  of  indestructible  States.  *  *  *  Qur 
conclusion,  therefore,  is  that  Texas  continued  to  be  a  State,  and  a 
Ktate  of  the  Union,  notwithstanding  the  transactions  to  which  we 
have  referred." 

In  these  remarks,  the  word  State  is  used,  not  to  mean  the  politi- 
cal organization  or  government.  The  Chief  Justice  says:  '^The 
people,  in  whatever  territory,  dwelling  either  temporarily  or  per- 
manently, and  whether  organized  under  a  regular  government,  or 
united  by  looser  and  less  definite  relations,  constitute  the  State.  A 
State,  in  the  ordinary  sense  of  the  Constitution,  is  a  political  com- 
munity of  free  citizens,  occupying  a  territory  of  defined  boundaries, 
and  organized  under  a  government  sanctioned  and  limited  by  a 
written  Constitution,  and  established  by  the  consent  of  the  g  ivemed. 
It  is  the  union  of  such  States,  under  a  common  Constitution,  which 
forms  the  distinct  and  greater  political  unit,  which  that  Constitu- 
tion designates  as  the  United  States,  and  makes  of  the  people  and 
States  which  compose  it,  one  people  and  one  country.''  Using  the 
term  **  State  "  in  this  sense,  it  was  said  by  the  court  'Hhat  Texas 
continued  to  be  a  State,  and  a  State  of  the  Union."  After  reciting 
the  steps  taken  by  the  State  to  go  out  of  the  Union  and  join  the 
Confederacy,  much  the  same  as  in  case  of  Arkansas,  it  is  added: 
**  When  the  war  closed  there  was  no  government  in  the  State,  ex- 
cept  that  which  had  organized  for  the  purpose  of  waging  war  on  the 
United  States.  *  *  *  That  government  immediately  disap- 
peared, ♦  ♦  *  There  being  no  government  in  constituticnal 
relations  with  the  union,  it  became  the  duty  of  the  United  States 
to  provide  for  the  restoration  of  such  a  government."  Speak- 
ing of  the  acts  of  the  rebel  legislature  of  Texas,  the  court  say :  ''  It 
cannot  be  regarded  in  the  courts  of  the  United  States  as  a  lawful 
legtsUUure,  or  its  acts  lawfuV^ 

It  is  added,  however,  that  it  was  for  some  purposes  a  government 
de  facto,  an  actual  government,  which,  though  unlawful  and  revo- 
lutionary, possessed  power  over  its  own  people,  in  such  matters  as 
did  not  affect  the  duty  of  the  State,  or  the  people  of  the  State,  to 
the  Union.  The  Chief  Justice  says ; 
Vol.  XXII.  —  45 
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''It  is  not  necessary  to  attempt  an  exact  definition  within  which 
the  acts  of  snch  a  State  government  must  be  treated  as  yalid  or 
invalid.  It  may  be  said,  perhaps  with  sufScient  accuracy,  that  acts 
necessary  to  peace  and  good  order  among  citizens — such,  for  ex- 
ample, as  acts  sanctioning  and  protecting  marriage  and  the  domes- 
tic relations,  governing  the  course  of  descents,  regulating  the  con- 
veyance and  transfer  of  property,  real  and  personal,  and  providing 
remedies  for  injuries  of  person  and  estate,  and  other  similar  acts, 
which  would  be  valid  if  emanating  from  a  lawful  government — 
must  be  regarded  as  valid  when  proceeding  from  an  actual,  thoagh 
unlawful,  government ;  and  that  acts  in  furtherance  and  support 
of  the  rebellion  against  the  United  States,  and  intended  to  defeat 
the  just  rights  of  citizens,  and  other  acts  of  like  nature,  must,  in 
general,  be  regarded  as  invalid  and  void." 

Ham  V.  Lochhartf  17  Wall  570,  involved  the  power  of  a  Probate 
Court  of  Alabama  to  make  an  order,  during  the  war,  based  on  an 
act  of  the  legislature  authorizing  an  executor  to  invest  trust  funds 
in  Confederate  bonds.  It  is  said:  *'No  legislation  of  Alabama,  no 
acts  of  its  convention,  no  judgment  of  its  tribunals,  and  no  decree 
of  the  Confederate  government  can  make  such  a  transaction  lawful'' 

It  is  further  said:  ''That  the  acts  of  the  several  States,  in  their 
individual  capacities,  and  of  their  different  departments  of  the 
government,  executive,  yi^i(^^,  and  legislative,  during  the  war,  so 
far  as  they  do  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority,  or  the  just  rights  of  citizens  under  the  Constitu- 
tion, are,  in  general,  to  be  treated  as  valid." 

Huntington  v.  Texas,  13  Wall.  650,  turned  on  the  power  of  the 
government  of  Texas,  during  the  rebellion,  to  pass  title  to  certain 
bonds  of  the  United  States,  owned  by  the  State.  It  is  said,  "whether 
the  alienation  of  the  bonds  by  the  usurped  government  divests  the 
title  of  the  State,  depends,  as  we  have  said,  upon  other  circumstan- 
ces than  the  quality  of  the  government  If  thegovemment  was  in 
the  actual  control  of  the  State,  the  validity  of  its  alienation  must 
depend  on  the  purposes  and  object  of  it" 

The  same  point  was  before  the  Supreme  Court  in  Taylor  v. 
Thomas.  22  WalL  479. 

The  rebel  legislature  of  Mississippi  passed  an  act  authorizing  the 
issue  of  15,000,000,  in  what  was  called  "  cotton  notes,"  issued 
in  form  of  currency,  with  which  the  State  purchased  cotton 
during  the  blockade.    It  is  said:  "That  the  legislature  in  ques- 
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iion,  sabsequent  to  the  adoption  of  the  secession  ordinance,  and 
of  the  ordinance  by  which  the  State  acceded  to  and  became  a  mem- 
ber of  the  insurrectionary  Confederacy,  ceased  to  represent  the  State 
as  a  constitutional  member  of  the  Federal  Union.** 

These  usurped  State  governments  were  not  the  States,  and  while 
the  States,  in  the  legal  and  constitutional  meaning  of  the  term,  were 
still  in  the  Union,  the  political  organization,  the  governments  in 
armed  rebellion,  were  insurrectionary  and  unlawful  It  did  not 
represent  the  States  as  members  of  the  Federal  Union. 

In  Thorington  v.  Smithy  8  Wall.  1,  the  character  of  the  Oonfed* 
erate  government,  formed  by  the  seceding  States,  is  considered,  as 
it  affected  contracts  of  citizens,  toithinits  military  lines.  It  is  styled 
a  government  of  ^^  paramount  force,"  whose  existence  is  maintained 
against  lawful  authority  by  active  military  power.  It  is  said,  its 
existence  was  never  acknowledged  by  the  United  States,  even  as  a 
lb  facto  civil  government,  but,  while  it  existed,  it  was  necessarily 
the  duty  of  private  citizens  to  acquiesce  in  its  authority,  and  for 
such  obedience  the  private  citizen  was  not  liable  to  his  lawful 
government.  On  this  ground,  between  citizens  resident  within  its 
jurisdiction,  a  contract  to  pay  in  Oonfederate  notes  was  valid. 

In  support  of  this  view  is  the  case  of  United  States  v.  Rioe^  4 
Wheat.  246,  where  it  was  held  that  the  inhabitants  of  the  village 
of  Oastine,  in  Maine,  which  was  captured  by  the  British  in  the  war 
of  1812,  and  held  until  the  treaty  of  peace,  in  1816,  passed  under 
a  temporary  allegiance  to  the  British  government,  which,  as  to 
them,  suspended  the  operation  of  the  laws  of  the  United  States. 

So  the  military  conquest  and  occupancy  of  Tampico  and  the 
State  of  Tamaulipas,  during  the  Mexican  war,  by  the  army  of  the 
United  States,  did  not  make  that  territory  a  part  of  the  United 
States,  but  as  to  other  nations,  while  it  was  so  occupied^  it  was 
deemed  a  part  of  the  United  States.    Fleming  v.  Page,  9  How.  603. 

In  Livingston  v.  Jordan,  Ohase's  Decisions,  454,  the  Chief  Justice 
says  :  **  The  courts  of  a  State  forming  part  of  the  Confederate 
States  had  no  jurisdiction,  during  the  civil  war,  over  parties  resid- 
ing in  States  which  adhered  to  the  national  government." 

This  case  is  important  because  of  its  similarity  to  the  present. 

A  party  acting  as  procA^n  ami  for  infants,  owners  of  a  plantation 
situate  in  that  State,  but  who  resided  in  Maryland,  filed  a  petition, 
in  1861,  in  the  Court  of  Equity  of  Sumpter  county.  South  Carolina, 
where  the  land  was  situate,  on  a  contract  for  the  sale  of  the  prop- 
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ertj  by  such  party,  and  asking  for  oonfirmation.  The  §ale  was  con- 
firmed in  March,  1861,  and  deed  was  made  for  the  property  to  the 
purchaser. 

Upon  coming  of  age»  and  after  the  war,  the  infants  repudiated 
the  sale,  and  brought  ejectment,  and  their  right  to  reooYcr  turned 
on  the  validity  of  this  decree,  made  on  the  application  of  their 
next  friend.  This  was  impeached  on  two  grounds  :  1st  That  the 
contract  of  sale  was  made  without  authority  to  bind  them.  dd. 
That  the  war  suspended  the  power  of  the  court  to  bind  residents 
of  Maryland. 

Upon  this  last  point  it  is  said  ;  **  The  jurisdiction  of  the  State 
court  oyer  the  plaintiff,  whateyer  it  was,  terminated  when  the  diil 
war  broke  out  Upon  that  point  we  entertain  no  doubt  As  be- 
tween parties  residing  in  the  State  of  South  Oarolina,  and  parties 
redding  in  the  States  which  adhered  to  the  national  goyemmenti 
between  whom  war  made  intercourse  impossible,  there  could  be  no 
jurisdiction  in  the  courts  of  South  Carolina,  while  the  war  con- 
tinued, by  which  the  rights  of  non-residents  could  be  injuriously 
affected."  While  these  remarks  were  not  necessary  to  tiie  decision 
of  that  case,  they  are  neyerthdess  in  point  as  the  opinion  of  an 
eminent  jurist 

Brooke  eialy.  Fihr  $t  alj  85  Ind.  403,  was  a  bill  of  review  filed 
in  Indiana  after  the  war  was  over  to  review  a  decree  made  on  an 
original  suit  commenced  in  1861  by  the  plaintiffs'  attorney,  in  which 
a  decree  was  rendered  during  the  war.  The  attorney  had  been 
employed  just  before  the  war  by  the  plaintiff,  who  redded  in  Vir- 
ginia, but  who  had  no  knowledge  that  the  suit  had  been  com- 
menced or  prosecuted  to  unsuccessful  judgment  until  after  pea6iB 
was  restored.  The  court  say  a  state  of  war  existed  between  Vir- 
ginia and  Indiana,  and  that  it  was  error  of  law  to  render  judgment; 
that  the  court  had  no  legal  power  to  do  so.  We  cite  this  case  in 
support  of  the  proposition  before  us,  but  without  assenting  to  its 
application  to  the  case  before  the  court  of  an  adhering  State.  See 
recent  case  in  66  lU. 

In  MosbU/  v.  TuthiU,  45  Ala.  621,  the  validity  of  an  order  of  the 
Probate  Court  of  that  State,  made  in  1868,  to  sell  lands,  while  the 
State  was  under  the  control  of  the  insurrectionary  govermi:  ent 
oonddered. 

The  court  say:  *^  Undoubtedly  the  court  that  made  the  order  foi 
this  sale  wu  not  a  eouri  of  a  State  of  the  Union." 


DECEMBEB  TEBM,  1876.  357 

Pennywit  y.  Foote. 


The  same  View  was  distinctly  annoanced  by  Jastice  Woodbury, 
in  1846,  in  the  case  of  Scott  y.  Jones,  5  How.  (S.  G.)  343.  Speak- 
ing of  the  nnanthorized  government  which  had  been  erected  in  the 
territory  of  Michigan,  before  the  admission  of  that  State  into  the 
Union,  he  says:  ^  Snoh  conduct  by  bodies  sitaate  within  our  limits, 
unless  by  States  dnly  admitted  into  the  Union,  wonld  have  to  be 
reached  either  by  the  power  of  the  Union  to  put  down  the  insur- 
rection; or  by  the  ordinary  penal  laws  of  the  States  or  Territories 
within  which  these  bodies  unlawfully  organized  are  situated  and 
acting;  while  in  that  condition  their  measures  are  not  examinable 
at  all  by  writ  of  error  to  this  court,  as  not  being  eiaiutee  of  a  8taU 
or  member  of  the  Union." 

In  Illinois  it  has  been  held  that  a  citizen  of  that  State  might 
maintain  an  attachment  against  a  resident  of  Alabama  during  the 
war,  and,  if  no  objection  was  interposed,  proceed  to  judgment  and 
sale  of  the  property,  notwithstanding  the  war,  and  that  proceed- 
ings to  condemn  land  might  be  bad  under  the  same  circumstances. 
Mixer  t.  Sibley,  53  111.  61.  While  this  proceeding  would  be  re- 
garded as  binding  in  the  State  courts  of  Illinois,  it  would  hardly 
be  recognized  in  another  State,  if  an  action  was  brought  on  such  a 
judgment 

Ludkno  y.  Bameey,  11  Wall.  581,  was  an  attachment  against 
a  defendant,  who  had  voluntarily  left  hie  residence  in  Tennessee^ 
where  the  action  was,  and  for  the  purpose  of  engaging  in  hostili- 
ties against  the  United  States,  and  for  thai  reasofi  he  could  not 
''be  permitted  to  complain  of  legal  proceedings  regularly  prose- 
cuted against  him  as  an  absentee,  on  the  ground  of  inability  to 
ietam»or  to  hold  communication  with  the  place  where  the  proceed- 
ings ware  conducted. '' 

On  the  contrary,  it  was  held,  in  Dean  y.  Nelson,  where  the  de« 
fendant  was  ordered  out  of  the  city  of  Memphis  by  Union  officers, 
and  while  within  the  Confederate  lines,  proceedings  in  attachment 
were  had  against  him.  Bbadlbt,  J.,  says:  ''The  defendants 
in  the  proceedings  were  within  the  Confederate  lines.  Two 
of  them  had  been  expelled  the  Union  lines,  and  not  permitted  to 
return;  the  other  had  neyerleft  the  Confederate  lines.  A  notice 
directed  to  them,  and  published  in  the  newspapers,  waQ  an  idle 
form.  They  could  not  lawfully  see  or  obey  it.  As  to  them  the 
proceedings  were  whoUy  void."  Dean  y.  Nelson,  10  WalL  (S.C.)  168L 
See,  also,  Don  y.  Lippmann,  5  Clarke  &  Fin.  L 
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So  in  B.  R.  Co.  v.  Trimbhy  10  Wall.  367,  a  decree  in  equity  in 
one  of  the  loyal  States  against  a  party,  who,  having  been  engaged 
in  the  rebellion,  was  a  prisoner  of  war  of  the  United  States  outside 
of  the  State,  and  against  whom  there  was  no  service,  was  held  of 
no  effect,  and  that  a  sale  ander  it  was  void« 

In  Botts  &  DarndU  v.  Crenshaw,  Chase,  224,  one  of  the  qnes* 
tions  was  as  to  the  validity  of  an  order  of  the  Goort  of  HostingB, 
of  Virginia,  a  court  of  general  equity  jurisdiction,  made  on  the 
application  of  plaintiff's  attorney,  during  the  war,  by  which  the 
attorney  invested  his  client's  money  in  Gonfedprate  bonds.  The 
plaintiffs  were  resident  citizens  of  Kentucky.  Judge  Chabb  says: 
'^  They  being  citizens  of  a  State  adhering  to  the  United  States, 
residing  there,  this  order  cannot  be  recognized  by  this  oourti 
because  it  is  an  ad  in  derogation  of  the  rights  of  persons  bejfond 
the  jurisdiction  of  the  de  facto  govemmeni  of  Virginia  of  whidk 
the  court  was  a  constituent  part,  and  because  it  is  an  act  the  ten- 
dency and  effect  of  which  was  to  sustain  the  course  of  the  Confed- 
erate government,  and  aid  in  its  struggle  against  the  United 
States." 

In  the  same  case  it  was  held  that  the  ordinary  relation  of  attorney 
and  client  was  not  dissolved  by  the  war,  and,  therefore,  tiiat  Cien- 
shaw,  who  was  employed  before  the  war  to  collect  a  claim  in  Bioh- 
mond,  Virginia,  continued  to  be  plaintiff's  attorney  during  the 
war  for  the  purpose  of  making  the  collection  and  holding  the 
money,  but  ^at  his  application  as  such  attorney  to  the  court,  by 
which  he  obtained  this  order  to  invest  the  funds  after  collection, 
conferred  on  the  court  no  power  to  bind  the  client,  who  resided  in 
Kentucky.  That  in  our  view  of  this  case,  that  while  defendant's 
attorney  would  have  continued  such,  notwithstanding  the  war,  for 
the  purpose  of  protecting  and  saving  his  property  and  rights,  yet 
he  had  no  power  to  waive  any  of  his  client's  rights,  as  he  did,  by 
failing  to  plead  a  suspension  of  proceedings  because  of  the  war, 
much  less  could  he  consent  that  the  ultimate  rights  of  his  client 
should  be  determined  by  a  court  which  was  a  constituent  part  of  a 
de  facto  government,  that  had  no  power  over  citizens  of  the  United 
States  beyond  its  military  lines. 

The  regular  course  of  justice  was  interrupted  by  revolt ;  the 
United  States  courts,  post-oflSces,  and  other  agencies  of  the  general 
government  were  closed ;  its  laws  were  ignored  and  defied.  Thia 
new  regime  had  a  ''boundary  marked  by  a  line  of  bayonets,  whioh 


DECEMBER  TERM,  1875.  359 

Pennywit  t.  Foote. 

oonld  be  crossed  only  by  force.''  But  the  public  law  of  the  ciyilized 
world,  the  judge,  attorneys,  officers  of  the  court,  and  jury,  were 
the  enemies  of  defendants,  acknowledging  no  allegiance  to  the  Oon- 
•titntion  and  laws  of  the  Union. 

AU  intercourse  was  forbidden ;  all  remedies  were  suspended. 
^  The  suspension  of  the  remedy  during  the  war  is  so  absolute  that 
ooarts  of  justice  will  not  even  grant  a  commission  to  take  testimony 
in  an  enemy's  country."    Hanger  v.  Abbott,  6  Wall.  532. 

It  was  the  duty  of  the  attorney,  either  to  have  declined  to  appear 
Bs  defendant's  attorney,  or  if  he  appeared,  to  haye  taken  the  proper 
■tepe  to  stspend  the  proceedings.  His  consent  to  a  hearing  at  the 
time  and  under  the  circumstances  was  not  in  the  interest  of  his 
clients,  and  clothed  the  court  with  no  jurisdiction. 

Again,  by  a  State  of  ciyil  war,  these  defendants  became  the 
public  enemies  of  the  State  of  Arkansas  and  its  people,  and  they 
were  our  enemies. 

The  ordinary  rules  applicable  to  all  public  wars  between  independ- 
ent nations  would  goyem  in  determining  the  powers  of  the  courts 
of  that  State  oyer  citiaens  of  other  States,  conceding  to  that  State 
authority  to  proeecute  a  war  against  the  United  States. 

Tftttel  says  :  ''A  ciyil  war  breaks  the  bands  of  society  and  goyem- 
aeiLt,  or  at  least  suspends  their  force  and  effect ;  it  produces  in  the 
nation  two  independent  parties,  who  consider  each  other  as  enemies^ 
and  acknowledge  no  common  judge." 

In  the  Pruse  Oa$$$y  2  Black  (S.  0.),  1,  the  court  says  : 

''  The  people  of  the  rebel  States  were  then  to  be  deemed  enemiet 
of  the  people  of  the  loyal  States.   . 

"  Seyeral  of  these  States  haye  combined  to  form  a  new  Oonfed- 
eracy,  claiming  to  be  acknowledged  by  the  world  as  a  soyereign 
State.  Their  right  to  do  so  is  now  being  decided  by  a  wager  of 
battle.  The  posts  and  territory  of  each  of  these  States  are  held  in 
hostility  to  the  general  goyemmeni  It  is  no  loose,  unorganized 
inaaneotion,  haying  no  defined  boundary  or  possession.  It  has  a 
boundary  marked  by  lines  of  bayonets,  and  which  can  be  crossed 
only  by  force.  South  of  this  line  is  enemy's  territory,  because  it  is 
claimed  and  held  in  possession  by  an  organised,  hostile  and  bellig« 
erent  power.  All  persons  residing  within  this  territory,  whose 
vroperty  may  be  used  to  increase  the  reyenues  of  the  hostile  power, 
are,  in  Hob  contest,  liable  to  be  treated  as  enemies,  though  not 
foroignen.    They  haye  oast  off  their  allegiance  and  made  war  on 
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their  govemmeiity  and  are  none  the  less  enemies  becanae  they  are 
traitors. '^ 

It  mast  be  borne  in  mind  tiiat  we  are  not  considering  the  validity 
of  this  judgment  as  if  it  were  the  act  of  a  conrt  of  a  State  goTem- 
ment  of  the  Union,  but  as  the  act  of  a  court  of  an  insurrectionary 
government,  that  by  force  has  supphmted  the  lawful  government 
of  a  State  in  the  Union. 

Neither  are  we  seeking  to  determine  the  effect  of  a  judgment  of 
a  State  conrt  against  an  alien  enemy,  rendered  during  hostilities, 
in  the  courts  of  the  same  State  where  rendered. 

An  alien  enemy,  residing  in  a  State  at  war  with  his  own  State, 
may  be  proceeded  against,  if  no  objection  is  interposed,  to  final 
judgment,  and  the  courts  of  such  State  would  treat  it  as  a  valid 
judgment  So  perhaps  it  may,  i^  after  service,  he  departs  the 
realm  before  hostilities  cease,  and  returns  to  his  own  State  ;  but 
when  that  judgment  of  the  foreign  State  is  sought  to  be  enforced 
by  action  in  his  own  State,  its  courts,  whose  duty  it  is  to  protect 
its  own  citiasens,  will  treat  it  as  a  nullity,  because,  by  the  laws  of 
war,  the  courts  of  one  belligerent  have  no  power  over  the  subjects 
of  the  other. 

All  judicial  proceedings  as  between  such  enemies  are  suspended. 
''  Silent  leges  inter  arma!* 

But  it  is  said  that  by  the  act  of  1790  such  judgments,  when 
properly  authenticated,  are  to  have  the  same  force  and  effect  in 
the  State  where  sued  on  as  by  law  or  usage  they  have  in  the  State 
where  rendered ;  and  Hawkins  v.  FUkins,  24  Ark.  286,  and  other 
cases  cited  in  same  volume,  are  dted  as  holding  that  the  judg- 
ment of  the  Oircuit  Courts  of  that  State  during  the  war  were 
valid. 

FUkins  v.  Hawkins  was  between  citviens  residing  there  during  the 
war.  The  defendant  was  served,  and  the  parties,  as  we  understand 
the  case,  were  both  present  when  judgment  was  rendered.  This 
judgment  might  well  stand  on  the  principles  we  have  laid  down  as 
the  act  of  a  (fe  facto  government  over  its  own  citisens  within  its 
jurisdiction. 

So  far  as  the  opinion  is  based  on  broader  grounds,  it  is  overruled 
in  Penn  v.  TMisen,  26  Ark.  546,  and  Thompson  v.  Mankind  id. 
686,  wherein  it  is  held  that  **  the  governments  established  by  the 
States  in  rebellion  were  never  reoogniied  by  the  United  States  as 
l^gal  State  governments,"  and  that  **  service  made  during  the  le- 
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beUion  by  a  Confederate  court  is  not  binding  on  the  partjr  to  ap- 
pear,  and  any  decree  or  judgment  thereon  is  a  nullity/* 

We  have  been  referred  to  the  cases  of  WAU$  v.  Cannon,  6  Wall. 
443,  and  Pepin  t.  iMcAenmeyer,  45  N.  T.  27,  in  support  of  the  power 
of  these  State  courts  after  secession  to  render  valid  judgments. 

In  White  y.  Cannon  the  ordinance  of  secession  of  the  State  was 
passed  Jantiary  26,  1861,  and  the  judgment  was  rendered  January 
dl,  1861,  between  parties  before  the  court.  It  was  suggested  by 
counsel  that  the  judgment  was  rendered  after  the  passage  of  the 
ordinances  of  secession,  and,  therefore,  void. 

To  this,  the  court  say  :  '*  That  ordinance  was  an  absolute  nullity, 
and  of  itself,  alone,  neither  affected  the  jurisdiction  of  that  court 
nor  its  relation  to  the  appellate  power  of  this  court"  The  mere 
passage  of  such  ordinance  did  not  abolish  the  court  as  a  court  of 
the  lawful  goyemment 

Pepin  V.  Lachenmeyer  related  to  the  validity  of  a  judgment  ren- 
dered in  a  State  court  of  Louisiana,  in  New  Orleans,  in  February, 
1863,  after  the  city  had  been  under  Federal  authority  for  nearly 
a  year,  beween  resident  citizens.  The  military  commander  had,  on 
taking  possession  of  the  city,  in  May,  1862,  issued  a  proclamation 
announcing  '^  that  civil  causes  between  party  and  party  will  be  re- 
ferred to  the  ordinary  tribunals,"  under  which  the  State  court  con- 
tinued to  hear  and  determine  causes.  The  president's  proclamation 
exempts  from  its  provisions  such  parts  of  the  insurgent  States  as 
became  within  the  Union  lines. 

Blackwell  v.  Willard,  65  N.  C.  555,  is  a  late  case  bearing  upon 
the  validity  of  certain  judicial  proceedings,  during  the  rebellion, 
in  a  suit  pending  prior  to  the  war,  wherein  a  citizen  of  New  York 
was  complainant  Under  an  order  of  court,  a  sale  of  real  estate 
had  been  made  in  November,  1860,  on  deferred  payments.  The 
purchase-money  was  paid,  after  the 'war  commenced,  to  the  clerk 
and  master  of  the  court  The  court,  instead  of  suspending  pro 
ceedings  in  the  case,  made  an  order  at  the  fall  term,  1861,  that  the 
master  had  authority  to  receive  payment  of  such  deferred  payments 
as  the  purchaser  may  desire  to  pay.  It  was  held  that  "  the  rela- 
tions between  the  plaintiffs  and  their  counsel  were  terminated  by 
war,  and  the  steps  taken  nftirward  in  the  cause  did  not  affect  them. 
They  had  a  good  claim  against  the  defendants  before  the  war  began; 
their  remedy  was  suspended,  and  was  revived  on  the  return  of 
peace.''  It  was  further  said,  the  *•'  order  of  the  court  after  war  ex- 
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istedy  and  the  payment  to  the  clerk  and  master  of  the  court  are  no 
bar  to  a  recovery." 

It  is  said  that  the  appearance  of  defendant's  attorney  on  the 
final  trial  gave  the  court  jurisdiction;  that  there  was  no  revocation 
of  his  authority^  and  that  the  war  did  not  work  such  revocation. 

Numerous  oases  may  be  cited  to  show  that  agencies  in  private 
affairs,  relating  to  property  of  an  alien  enemy^  within  the  agent's 
country^  so  far  as  their  acts  are  not  in  violation  of  the  non-inter- 
course regulations,  and  are  for  the  benefit  of  his  principal,  or  pro- 
tection of  his  property,  are  not  revoked.  We  have  been  referred 
to  none,  however,  showing  that  such  agencies  extend  beyond  the 
protection  and  care  of  his  principal's  property  and  interests,  to  the 
creating  new  obligations.  The  attorney  in  this  case  might  well 
have  continued  his  employment^  for  the  purpose  of  saving  the 
rights  of  his  clients;  but  it  can  hardly  be  claimed  that  it  was 
within  the  soope  of  his  employment  to  waive  his  client's  right  to 
have  the  action  suspended,  and,  by  his  appearance,  confer  a  power 
upon  the  courts  which  otherwise  it  did  not  possess,  to  bind  them 
by  a  judgment,  when  war  made  it  impossible  for  him  to  have  a  day 
in  court  If,  as  we  conclude,  this  court  had  no  power  over  a  citi- 
zen of  an  acUiering  State,  pending  the  war,  the  consent  of  defend- 
ant's attorney,  under  prior  employment,  could  not  confer  such 
power. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affirmmL 

Soorr,  0.  J.,  Day  and  Wbight,  JJ.,  concurred. 

« 

AsHBURH,  J.,  dissented. 


OOKOBB  T.    ATWOOa 
OB  Ohio  St.  184.) 
WUUm-^rig/U  qf,  to  mamian-hotue  —  action  agamat  admiiMratar  ftr  rmti. 

The  right  of  a  widow  to  nmain  in  the  mansion-hooBe  of  her  deoeased  basband, 
M  provided  by  statute,  \b  not  restricted  to  a  personal  oontinnanoe  in  the 
houee  merely,  but  nhe  is  entitled  to  a  reasonable  enjoyment  of  the  posmasioa 
of  the  premises,  and  may,  therefore,  either  pi^rsonally  oecnpy  them  or  sht 
may  rent  them,  as  she  may  deem  best  promotive  of  her  comfort. 
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If  the  administrator  of  her  hnsband's  estate  assumes  to  control  the  mansion- 
house  of  the  decedent,  and,  denying  the  widow's  right  to  the  possession 
thereof,  rents  it  to  another  person,  the  widow  is  entitled  to  the  rents  receiyed 
hy  him  during  the  period  she  is  entitled  to  remain  In  the  premises. 

If  the  administrator  has  collected  the  rents  to  which  the  widow  is  so  entitled^ 
and  has  appropriated  them  to  the  payment  of  debts  due  from  his  intestate, 
she  may  elect  to  charge  him  in  either  his  personal  or  representative  charac- 
ter, and  he  cannot  defeat  a  recoTery  by  her  in  an  action  against  him  in  his 
lepresentatlye  capacity,  on  the  ground  that  he  is  personally  liable  therefor. 

An  administrator  who,  without  authority,  collects  rents  of  his  intestate's  real 
estate,  and  uses  them  as  assets  in  paying  the  debts  of  the  estate,  is  liable  to 
the  party  entitled  to  such  rents,  and  he  may  recorer  the  amount  thereof  of 
the  administrator  in  his  representative  character. 

■ 

AMANDA  ATWOOD  brought  an  action,  in  Court  of  Common 
Pleas  of  Summit  county,  agunst  Arther  L.  Conger,  admin- 
istrator of  Philo  Atwood,  deceased,  and  the  heirs  of  said  decedent 
The  petition  is  as  follows  : 

"  The  plaintiff  says  :  1.  She  is  the  widow  of  said  Philo  Atwood, 
deceased,  who  died  intestate  on  the  10th  day  of  March,  1870,  seized 
in  fee  simple  of  lot  number  10  in  block  number  28,  in  the  city  of 
Akron,  in  said  county.  2.  At  the  time  of  his  death  said  lot  was, 
and  for  some  years  past  before  then  had  been,  the  homestead  and 
occupied  by  him  as  the  mansion-house  of  said  Philo  Atwood,  de- 
ceased. 3.  The  plain tifiTs  dower  in  said  lot  and  the  real  estate  of 
said  decedent  was  assigned  to  her,  as  of  the  rents  and  profits 
thereof,  on  the  25th  of  November,  1870.  4.  The  defendant,  Ar- 
thur Lb  Conger,  was  duly  appointed  administrator  of  the  estate  of 
Philo  Atwood,  deceased,  by  the  Probate  Court  of  said  county,  and 
took  upon  himself  the  duties  and  functions  of  said  trust  on  the  30th 
day  of  March,  1870,  and  he  still  continues  as  such  administrator, 
and  said  estate  is  still  unsettled,  but  is  fully  solvent.  5.  The  other 
defendants  aforesaid  are  the  children  and  heirs  of  said  decedent, 
except  said  Alonzo  Hine,  Darid  D.  Dressier  and  Henry  M.  Monten- 
yohl,  who  are  the  husbands  of  said  Sarah  J.  Hine,  Louisa  Dressier, 
and  Mary  Montenyohl  respectively.  6.  At  the  time  of  the  death 
of  said  decedent,  David  D.  Dressier,  his  son-in-law  aforesaid,  was 
occupying  said  mansion-house  and  Jot,  under  an  agreement  between 
them  that  said  decedent  should  retain  his  home  there,  as  part  con- 
sideration for  the  use  and  occupation  of  the  premises,  and  should 
receive  from  said  Dressier  certain  rent  besides ;  and  by  an  under- 
standing between  him  and  said  administrator  that  Dressier  should 


d 


364 OHIO, 

Conger  v.  Atwood. 


pay  to  him  a  reasonable  rent  therefor,  said  use  and  oooupation  was 
continued  until  the  26th  day  of  July,  1870,  or  thereabouts.  7.  In 
the  month  of  July,  1870,  said  administrator  collected  imd  reoeiyed 
from  said  David  D.  Dressier,  as  rent  for  said  mansion  house,  due 
from  him  to  said  administrator  and  accrued  after  the  death  of  said 
decedent,  ninety  dollars,  which  he  paid  out  on  debts  due  from  said 
estate  to  the  creditors  thereof.  8.  On  or  about  the  25th  day  of 
July,  1870,  the  said  administrator  leased  said  premises  to  one  E. 
Taylor,  for  rent,  at  the  rate  of  twenty-fiye  dollars  a  month,  —  upon 
which  lease  he  collected  and  received,  as  rent  accruing  prior  to  the 
25th  of  November,  1870,  $95.85,  which  he  has  also  paid  out  on 
debts  due  from  said  estate  to  the  creditors  thereof ;  and  said  rents 
so  collected  were  no  more  than  the  use  and  occupation  of  said  man- 
sion-house for  the  time  specified  were  worth.  9.  On  or  about  the 
16th  day  of  April,  1870,  it  was  agreed  between  said  administrator 
and  the  plaintiff,  by  her  attorney,  that  the  administrator  should 
control,  lease  and  collect  and  receive  rents  for  said  premises,  and 
that  if  she  was,  by  the  statute,  entitled  to  occupy  said  mansion,  or 
to  receive  pay  for  the  use  and  occupation  thereof,  any  further  or 
more  formal  demand  for  either,  so  far  as  he  was  concerned,  was 
waived,  and  in  consequence  the  plaintiff  made  no  further  demand 
of  said  mansion  house  or  rents,  or  attempted  to  take  possession 
thereof.  10.  By  reason  of  the  premises  the  said  several  sums  of 
money  so  collected,  received  and  paid  ought,  by  said  administrator, 
to  be  paid  to  the  plaintiff  out  of  said  estate,  and  the  same  is  due 
to  her  from  said  administrator." 

The  petition  concludes  with  a  prayer  for  judgment  against  the 
administrator  for  the  amount  of  said  sums  of  money  and  interest 
due  thereon. 

The  defendants  demurred  to  the  petition.  The  court  sustained 
the  demurrer  and  rendered  judgment  against  the  plaintiff. 

To  reverse  the  judgment  of  the  Oourt  of  Common  Pleas,  the  plain- 
tiff below  prosecuted  a  petition  in  error  in  the  District  Court,  where 
the  judgment  was  affirmed  as  to  all  the  defendants  but  the  admin^ 
istrator,  as  to  whom  the  judgment  was  reversed. 

The  administrator,  to  reverse  the  judgment  of  the  District  Court 
against  him,  prosecuted  bis  petition  in  error  in  the  Supreme  Coutt. 


E.  Oviatt^  for  plaintiff  in  error. 
Carpenter y  for  defendant  in  error. 
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Day,  J.  The  controyersy  in  the  case  arises  upon  demurrer  to 
the  original  petition.  The  question  is^  whether  the  plaintiff  below 
is  entitled  to  recover,  of  the  administrator  of  her  deceased  husband, 
the  rents  receiyed  by  him  for  the  mansion-house  of  her  deceased 
husband,  accruing  during  the  year  after  his  death  previous  to  the 
assignment  of  her  dower,  and  appropriated  by  him  to  the  payment 
of  the  debts  of  the  decedent  Two  leading  propositions  are  in- 
volved in  the  consideration  of  this  question.  1.  Was  the  widow 
entitled  to  the  rents  in  question?  2.  If  so,  can  she  recover  of  the 
administrator,  in  his  representative  capacity,  the  rents  so  received 
and  appropriated  by  him? 

L  The  widow's  dower  was  assigned  within  the  year  after  the 
death  of  her  husband.  She  claims  the  right  to  the  use  of  his 
dwelling-house  from  the  time  of  his  death  until  the  assignment  of 
her  dower.  The  first  section  of  the  ''Act  relating  to  dower'' 
(S.  &  C.  516)  provides  that  the  widow  "  shall  remain  in  the  man- 
sion-house of  her  husband,  free  of  charge,  for  one  year  after  his 
death,  if  her  dower  be  not  sooner  assigned  to  her." 

Does  the  petition  show  a  case  entitling  her  to  the  benefit  of  this 
provision?.  Some  of  the  averments  in  the  l^etition  are  not  entirely 
clear,  but  no  motion  having  been  interposed  to  make  them  mora 
definite  and  certain,  we  must  interpret  the  petition  according  to  itf 
truQ  import  and  meaning. 

It  is  averred  that  the  decedent,  at  the  time  of  his  death,  owned 
^d  occupied  the  mansion  in  question.  This  averment  must  be 
kept  in  mind  in  connection  with  the  further  averment  that  the 
house  was  also  then  occupied  by  another  person.  The  two  state- 
ments are  not  necessarily  inconsistent,  nor  does  the  latter  invalidate 
the  former.  The  more  essential  inquiry  is,  whether  the  occupancy 
of  the  tenant  under  the  decedent  interfered  with  the  right  of  the 
widow  to  the  exclusive  occupancy  of  the  mansion-house,  after  the 
death  of  her  husband? 

From  the  fact  that  the  rent  of  the  tenant  was  to  be  paid  partly 
by  the  occupancy  of  the  decedent,  it  is  fairly  inferable  that  the 
renting  to  him  was,  at  most,  during  the  life  of  the  decedent 
only;  uid  this  conclusion  becomes  incontrovertible,  as  the  case 
now  stands  before  us,  from  the  fact  that  after  the  death  of  the 
husband,  the  tenant  continued  in  the  mansion,  so  far  as  appears, 
only  under  an  arrangement  made  by  him  with  the  administrator 
Moreover,  his  occupancy  terminated  shortly  after  the  death  of  th« 
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hasband,  and  within  the  period  in  controversy.  There  was  then 
no  legal  obstacle  to  the  widow's  enjoyment  of  the  mansion-house 
of  her  husband  as  provided  by  the  statute. 

But  it  would  seem  that  the  administrator  of  the  decedent  as- 
sumed to  control  the  mansion  of  his  intestate,  and  denied  to  tho 
widow  the  possession  of  the  premises.  He  cannot,  however,  defeat 
a  recovery  against  him  by  the  widow,  on  the  ground  that  she  de- 
manded neither  the  possession  of  the  mansion-house,  nor  the  rents 
thereof,  for  the  demand  of  both  was  expressly  waived  by  him,  if 
she  was  entitled  to  either.  Upon  this  consideration,  she  alumdoned 
any  further  attempt  to  obtain  possession  of  the  house,  and  consented 
that  he  might  continue  to  control  it,  subject  to  the  future  deter- 
mination of  her  rights.  The  widow  cannot,  therefore,  be  regarded 
as  having  abandoned  the  premises;  but,  as  against  the  administra- 
tor, must  be  regarded  as  having  been  refused  both  the  possession 
and  the  rents  of  the  mansion-house  of  her  deceased  husband. 

But  aside  from  these  considerations,  what  are  the  rights  of  the 
widow  under  the  statute?  The  provision  is  for  the  benefit  of  the 
widow  for  a  limited  period,  between  the  time  of  the  death  of  her 
husband  and  the  assignment  of  her  dower,  and  it  would  be  an  un- 
reasonable limitation  to  restrict  it  to  a  right  of  personal  continu- 
ance in  the  mansion-house  merely,  and  deny  to  her  s^oh  reasonable 
enjoyment  of  the  possession  of  the  premises,  as  she  may  deem  pro- 
motive of  her  comfort 

This  view  is  in  accordance  with  the  weight  of  authorily  in  other 
States,  in  the  construction  of  statutes  worded  nearly  the  same  as 
our  own,  differing  only  in  the  period  of  time  the  widow  is  permit- 
ted to  remain  in  the  mansion-house.  McRej/nolds  v.  CountSy  9  Gratt 
S42 ;  Inge  v.  Murphy,  14  Ala.  289 ;  Oathy  v.  Oakley,  30  id«  131 ; 
SkeUon  v.  Carrol,  16  id.  148 ;  Stokes  v.  McAUiaier,  %  Mo.  163 ; 
Whitey.  Clark,  7  Monr.  640 ;  Hytery.  Stoker,  3  B.  Monr.  117 ;  Burk 
V.  Oehum,  9  id.  679  ;  2  Scribner  on  Dower,  69. 

In  Inge  v.  Murphy,  supra,  the  court  say:  **  Having  the  right  of 
possession  by  statute,  she  is  entitled  to  recover  the  rents  and  profits, 
and  may  hold  the  premises  free  from  molestation  or  rent.  Noi 
could  it  have  been  the  object  of  the  statute  to  coerce  her  to  remain 
in  pei'son  on  the  premitos  ;  or,  rather,  to  make  her  title  depend  on 
that  condition ;  for  it  may  be  that  she  could  only  derive  her  support 
from  the  premiaeB  by  renting  them ;  and  to  hold  that  the  mere 
removing  from  Che  piemiseB  defeats  this  right,  might  in  many  in- 
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BtanoeB  defeat  the  Teiy  intention  of  the  statute  which  is  a  provision 
for  the  widow  until  her  dower  is  set  apart  for  her.  *  *  *  Mrs. 
Inge  permitted  the  tmstees  to  enter  without  objection  and  rent  out 
the  premises,  and  under  their  advice  moved  from  them,  but  no 
dower  was  assigned  to  her,  and  she  has  neither  released  her  right 
to  the  trustees,  nor  agreed  to  do  so,  so  far  as  we  are  informed  by 
the  record.  She  is,  therefore,  entitled  to  the  rents  received  by  the 
trustees  previous  to  the  allotment  of  dower  to  her/' 

We  conclude,  then,  that  the  plaintiff  below,  upon  the  case  made 
in  the  petition,  is  entitled  to  recover  the  rents  in  question. 

2.  The  remaining  question  is,  whether  she  can  recover  of  the 
administrator  in  his  representative  capacity. 

This  question  is  not  free  from  difficully,  for  it  is  an  undoubted 
general  principle  that  an  administrator  cannot  bind  the  estate  by 
an  executory  contract,  and  thus  create  a  liability  not  founded  upon 
a  contract  or  obligation  of  the  intestate. 

It  is  to  be  borne  in  mind  that  in  this  State  the  question  is  not 
embarrassed  by  distinctions  arising  between  actions  at  law  and  suits 
in  chancery,  for  whatever  rights  a  party  may  have  are  enforceable  by 
the  *'  civil  action  "  of  the  Oode. 

The  administrator  rented  the  premises  and  collected  the  rent,  not 
as  the  agent  of  the  widow,  but,  doubtless,  upon  the  supposition  that 
it  was  his  duty  as  administrator  so  to  do,  for  he  paid  the  amount 
ooUected  on  the  debts  due  from  the  estate.  It  is  quite  apparent 
from  the  petition  that  whatever  was  done  in  relation  to  the  man- 
non-house  by  the  administrator  was  understood  to  be  done  in  the 
discharge  of  his  official  duty.  All  parties  seemed  to  have  acted  in 
good  faith  under  this  misapprehension  of  his  powers.  The  admin- 
istrator, therefore,  regarded  the  rents  as  assets  of  the  estate,  and 
used  them  aocordingly.  Though  not  strictly  assets,  they  practically 
became  such  by  the  voluntary  act  of  the  administrator.  No  injust- 
ice, therefore,  can  be  done  either  to  him  or  to  the  estate  by  regard- 
ing the  rents  which  thus  went  into  the  estate  as  assets.  On  the 
contrary,  to  hold  otherwise,  .and  leave  the  widow  solely  to  such 
remedy  as  she  may  have  against  the  administrator  personally,  might 
do  great  injustice  to  her,  for  it  is  averred  that  the  estate  is  fully 
adlvent,  and  the  administrator  may  be  personally  insolvent.  Sicce, 
then,  both  the  estate  and  the  administrator  in  his  representative 
capacity  have  had  the  benefit  of  the  rents  as  assets,  the  administra- 
tor ought  to  be  precluded  from  defeating  a  recovery  against  him  as 
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administrator,  on  the  ground  that  he  is  only  liable  penonallj 
Iloward^s  AdnCr  v.  Powers,  6  Ohio,  95  ;  Arbuckh  t.  Tracjf,  15  id. 
432.  In  Crowder  y.  Shackelford,  85  Miss.  859,  it  was  held  that, 
after  the  administrator  has  reeeived  rents  and  paid  them  in  dis- 
charge of  the  debts  of  the  intestate,  he  will  be  precluded  from 
alleging  that  he  received  them  without  authority,  and  must  be 
chargeable  as  for  assets  rightfully  reoeived.  To  the  same  efbot  are 
T&rry  v.  Furguwn's  Adm^r,  8  Porter  (Ala. ),  500,  and  SaUerwhite  y. 
LittUfield,  13  8.  &  M.  302. 

In  the  light  of  these  cases  we  are  confftrained  to  extend  to  this 
case,  where  the  rents  went  into  the  estate  as  assets,  the  principles 
settled  by  the  Supreme  Court  of  the  United  States  in  De  Vakngiffs 
AdmWy.  Duffy,  U  Pei  290,  291,  where  it  is  said:  ''There are, 
doubtless,  decisions  which  countenance  the  doctrine  that  no  action 
will  lie  against  an  executor  or  administrator  in  his  repiesentatiye 
character,  except  upon  some  claim  or  demand  which  existed  against 
the  testator  or  intestate  in  his  life-time;  and  that  if  the  claim  or 
demand  wholly  accrued  in  the  time  of  the  executor  or  administra- 
tor, he  is  liable  therefor  only  in  his  personal  character.  But  upon 
a  full  consideration  of  the  nature  and  of  the  various  decisions  on  this 
subject,  we  are  of  opinion  that  whatever  property  or  money  is  law- 
fully recovered  or  received  by  the  executor  or  administrator  after 
the  death  of  his  testator  or  intestate  in  virtue  of  his  representative 
character,  he  holds  as  assets  of  the  estate ;  and  he  is  liable  therefor 
in  his  representative  character  to  the  party  who  has  a  good  title 
thereto.  In  our  judgment  this,  upon  principle,  must  be  the  true 
doctrine. '*  And  further  on  the  court  add :  ''  We  do  not  mean  to 
say  that  the  principal  may  not  in  such  cases  resort  to  the  adminis- 
trator in  his  personal  character,  and  charge  him  d$  bonis  proprtis, 
with  the  amount  thus  received.  We  think  he  may  take  either 
course,  at  his  election;  but  that  whenever  an  executor  or  adminis- 
trator, in  his  represehtative  character,  lawfully  received  money  or 
property,  he  may  be  compelled  to  respond  to  the  party  entitled  in 
that  character,  and  shall  not  be  permitted  to  throw  it  off  after  he 
has  received  the  money  in  order  to  defeat  the  plaintiff's  action.  ** 

Authorities  are  not  wanting  to  support  the  broader  equitable 
right  of  the  widow  to  recover  of  the  administrator,  in  his  repre- 
sentative character,  whether  he  be  regarded  as  having  received  the 
rents  as  her  agent  or  in  his  oflBcial  capacity,  for,  in  either  case, 
when  the  rents  were  applied  in  discharge  of  the  debts  of  the  estate, 
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it  was  in  effect  a  payment  of  her  money,  or  by  her,  to  the  use  of 
the  administrator,  as  such;  and  on  that  gronnd  it  is  well  settled 
she  might  maintain  an  action  against  him,  in  his  representative 
character,  for  money  paid  to  his  use  as  administrator.  Howwrd^s 
Adtnfr  y.  PoiaerSy  6  Ohio,  92;  OoUina,  AdmWy  v.  Weisery  12  S.  &  B. 
87;  AsUy  w.  Ashbifs  Rifrs,  7  Bam.  &  Cress.  444;  2  Will  on  Ex'ra, 
*1509;  Comer  v.  Shmo,  Ex.,  3  Mees.  &  Wels.  350;  ^eel  v.  Me  DotoM, 
9  S.  &  M.  193;  Johnson  y.  Johnson's  AdmW,  Wright's  Bep.  594. 

In  PeUr  y.  Beverlyy  10  Peters,  532,  it  was  held  that  if  an  ezecn- 
tor  pays  a  debt  of  the  estate  out  of  his  own  fands,  he  becomes  a 
creditor  of  the  estate,  and  may  resort  to  the  trust  fund  to  satisfy 
his  debt.  A  third  party  who,  through  the  executor,  pays  a  debt  of 
the  estate,  is  surely  equally  the  creditor  of  the  estate.  Accordingly 
it  was  said  by  the  court,  in  8to$l  y.  McDowell,  supra^  that  '*  It  is 
but  just  that  the  person  making  the  payment  should  haye  the  right 
to  look  to  ihe  fund  which  the  executor  holds,  and  to  recoyer  it 
under  a  count  for  money  paid  to  the  use  of  defendant,  as  executor;'' 
and  in  WaU  y.  KeOogfs  Bafr,  16  N.Y.  385,  it  is  said:  ''The  estate 
haying  receiyed  the  benefit  of  the  purchase-money  paid  by  Beach, 
it  is  equitably  chargeable  with  the  sum  paid  by  the  plaintiff  to  pro- 
tect his  interest  in  the  premises."  See,  also,  to  the  same  effect, 
Arbuckle  y.  Traey,  supra.  So  Mr.  Williams,  in  his  work  on  Execu- 
tors (yoL  2,  1509),  adopts  the  language  of  an  English  judge,  in 
Ashlfy  Y.  Ashbf/f  supra,  as  follows:  ''Again,  a  plaintiff  may,  in 
many  cases,  haye  an  adyantage  in  proceeding  against  the  assets 
rather  than  against  the  executor  personally;  the  executor  in  his 
indiyidual  capacity  may  be  insolyent;  in  his  character  of  executor, 
he  may  haye  assets  adequate  to  answer  any  claim;  and  when  the 
money  is  paid  to  his  use,  as  executor,  justice  seems  to  require  that 
the  person  who  has  made  the  payment  should  haye  the  liberty  of 
looking  to  the  fund  which  the  executor  has  in  that  character.'' 

We  concur  in  regarding  this  as  a  just  rule,  and,  therefore,  hold, 
that,  upon  both  reason  and  authority,  the  plaintiff  below  might 
maintain  an  action  against  the  administrator  in  his  representatiye 
capacity,  to  recoyer  the  rents  due  to  her,  which  were  appropriated 
by  him  to  the  benefit  of  the  estate. 

For  the  reasons  already  stated,  the  conclusions  at  which  we  haye 
arriyed  upon  the  whole  case  are  as  follows: 

1.  The  right  of  a  ^idow  to  remain  in  the  mansion-house  of  her 
deceased  husband,  as  proyided  by  statute,  is  not  restricted  to  % 
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personal  continuance  in  the  house  merely,  but  she  is  entitled  to  a 
reasonable  enjoyment  of  the  possession  of  the  premises,  and  may, 
therefore,  either  personally  occupy  them,  or  sh3  may  rent  them,  ai 
she  may  deem  best  promotiye  of  her  comfort 

2.  If  the  administrator  of  her  husband's  estate  assumes  to  oon- 
trol  the  mansion-house  of  the  decedent,  and,  denying  the  widow's 
rtght  to  the  possession  thereof,  rents  it  to  another  person,  the 
widow  is  entitled  to  the  rents  received  by  him  during  the  period 
she  is  entitled  to  remain  in  the  premises. 

3.  If  the  administrator  has  collected  the  rents  to  which  the 
widow  is  entitled,  and  has  appropriated  them  to  the  payment  of 
debts  due  from  his  intestate,  she  may  elect  to  charge  him  in  either 
his  personal  or  representatiye  character,  and  he  cannot  defeat  i 
recovery  by  her  in  an  action  against  him,  in  his  repreaentative 
capacity,  on  the  ground  that  he  is  personally  liable  therefor. 

4.  An  administrator,  who,  without  authority,  collects  rents  of 
his  intestate's  real  estate,  and  uses  them  as  assets  in  paying  the 
debts  of  the  estate,  is  liable  therefor  to  the  party  entitled  to  the 
rents,  and  an  action  for  their  recovery  may  be  maintained  against 
him,  in  his  representative  character. 

It  results,  so  far  as  any  question  is  made  upon  the  record,  that 
there  was  no  error  in  the  ruling  of  the  Diatriot  Oourt;  the  judgment 
must,  therefore,  be  aflBrmed. 

A8KBinur>  J.,  diasented. 


Fox  V.  Bbxdbb. 

The  benefit  of  the  rule  relmtlBg  to  Um  penden$  may  be  lost  by 
tinaed  inaction  m  amoonts  to  gross  negligenoe  in  the  party  prcisoonttm, 
wben  such  inaction  is  to  the  prejudice  of  innocent  persons. 

A  mortgage  was  executed  in  1887,  upon  which  bill  of  foredoeure  was  filed  la 
1840,  decree  taken  and  order  for  side  issued  Sn  1848.  Saye  coatinuaaees,  oo 
further  action  was  had  in  the  case  until  1868.  In  the  meantime,  the  mort- 
gagor, who  had  remained  in  open  and  notorious  possession,  had  sold  p<«tloQa 
of  the  premises  to  Innocent  purchasers,  without  actual  notice  of  the  p— »^»g 
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•nit.  Sncli  parchAsen,  and  tboee  under  whom  thej  dammed,  had  remaned 
in  actual  posseasion  more  than  twenty-one  yean,  when  the  plaintiff  in  the 
foredoenre  soit,  in  1869,  cauaed  to  be  ifisued  another  order  of  aale.  SM^ 
that  the  failare  to  take  any  action  in  the  caoee  from  1643  to  1868,  onex- 
pl&ined,  was  each  negligence  as  preyented  an  enforcement  of  the  decree 
againat  actual  parchaaen,  without  actual  notice. 

ACTION  to  foreclose  a  mortgage^  executed  in  1837  by  Beeder, 
the  defendant,  to  the  plaintiff,  Fox.  The  action  was  com- 
menced in  1840,  and  a  decree  of  foreclosnre  and  sale  was  entered 
in  1842.  An  order  of  sale  was  thereupon  issued  which  was  returned 
stayed  by  order  of  the  plaintiff.  No  further  proceedings  were  had 
in  the  cause  until  May  6, 1860,  when,  according  to  the  transoript, 
there  was  a  continuance.  There  were  other  continuances,  until 
1854.  Save  these  continuances,  there  was  no  other  or  further 
action  of  the  parties  or  court  from  1842  to  1868.  In  1868  the  action 
was  dismissed  for  want  of  prosecution,  and  at  the  same  term  the 
dismissal  was  set  aside,  and  in  1869,  twenty-seven  years  after  the 
first  order  of  sale,  another  was  issued. 

In  this  condition  of  things,  and  to  preyent  the  execution  of  this 
order  of  sale,  a  number  of  new  parties  are  made,  who  file  crosa- 
petitions.  They  allege  that  they  haye  bought  portions  of  this  prop- 
erty, the  purchases  ranging  from  1848  to  1869.  It  is  alleged  that 
Beeder,  and  those  from  whom  the  present  holders  bought,  were  io 
actual,  notorious,  and  uninterrupted  possession  of  the  property 
from  1848  until  the  filing  of  the  cross-petitions  in  1870  and  18TL 

/to  dk  Bird,  for  plaintiffs  in  error.  On  the  doctrine  of  lis  pmuiama, 
cited  Ludhw  t.  KidiPa  JBafrs,  3  Ohio,  541 ;  Bminet  y.  Williami, 
5  id«  468 ;  Leasee  of  Stoddard  y.  Myere,  8  id.  203 ;  Oibbon  y. 
Doughmiff,  10  Ohio  St.  365  ;  Harrington  y.  Slade,  22  Barb.  161 ; 
Porter  y.  Barelaff,  Wood  A  Olivery  18  Ohio  St.  546 ;  Metealfe  y. 
Pulverto/t,  2  Yesey  &  Beames,  205  (20  Yes.,  Jr.,  204) ;  11  Yes.  197  ; 
Murray  y.  BaHou,  1  Johns.  Gh.  573  ;  Hunter  y.  Barl  of  Hopetown, 
4  McQueen  H.  of  L.  972,  981 ;  Preston  y.  TubbiUy  1  Yem.  286 ; 
Gasson  y.  Donaldson,  18  B.  Monr.  237  ;  WiekUffe^s  Bhi^rs  y.  Breck- 
mridgoy  1  Bush,  427;  DeMi  y.  tbxworthy,  9  B.Monr.  230;  Gentsr  y. 
TheP.  d  M.  Bank,  22  Ala.  743  ;  Watson  y.  Wilson,  2  Dana,  408  ; 
Worslsy  y.  JBarl  of  Scarborough,  3  Atkyns,  392. 

Fon  Seggem  d  Olidden,  for  defendants  in  error,  claimed  that 
the  doctrine  of  Us  pendens  did  not  apply,  and  cited  Sugden  on  Yen* 
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dors,  1047 ;  Preston  v.  Tubbin,  lYem.  286 ;  EinamanY.Kinmum, 
1  Rnss.  ft  Mylne,  617 ;  Murray  v.  Bdllou,  I  Johns.  Gh.  566  ;  Dia-^ 
mond  y.  Lawrence  Co.y  37  Penn.  St.  353 ;  French  ▼.  Loyal  Oo.,  5 
Leigh,  627 ;  Watson  v.  Wilson,  2  Dana,  405 ;  Shevely's  Adm*rs  t. 
Jones,  6  B.  Monr.  274 ;  Clarkson  v.  Morgan^s  Devisees,  id.  441 ; 
fkater  v.  SaUer,  6  Bosh,  624  ;  TrinMe  y.  Boothby,  14  Ohio,  109. 

Wrioht,  J.  It  appears  from  the  case  that  suit  was  brought  to 
foreclose  rhe  Beeder  mortgage  in  1842.  PracticaUj  the  case  is  al- 
lowed to  slumber  until  1868.  In  the  meantime  innooent  parties 
purchase  the  property,  without  other  than  constmctiye  notioe. 

It  is  claimed  by  counsel  for  plaintiff  in  error.  Fox,  that  then 
was  such  a  lis  pendens  as  to  charge  all  persons  with  notice. 

The  general  rule  on  this  subject  is  thus  laid  down  in  Ludhw  t. 
Kidd,  3  Ohio,  542 : 

"  The  principle  that  the  purchaser  of  the  subject-matter  of  a  suit 
pendente  lite  acquires  no  interest  as  against  the  plaintiff's  HUb, 
whether  legal  or  equitable,  is  two  well  established  to  be  now  quea> 
tioned.  Such  sale  as  against  the  plaintiff  is  considered  a  nullity, 
and  he  is  not  bound  to  take  notice  of  it  The  decree  of  the  court 
binds  the  property  in  the  hands  of  such  purchaser,  although  he  is 
no  party  to  the  suit,  and  paid  a  full  price  for  it»  and  had,  in  tmd, 
no  notice  of  the  pending  of  the  suit»  or  the  claim  of  the  plaintifli 
He  is  chargeable  with  constmctiye  notice  of  the  pending  of  such 
suit,  so  as  to  render  his  interest  in  the  subject  of  it  liable  to  its 
eyenf 

Other  authorities  cited  by  plaintiff  in  error  are  to  the  same  effsot 
With  regard  to  many  of  them,  howeyer,  it  may  be  obeeryed  that 
the  question  arising  in  this  case  was  not  presented.  That  question 
is,  that  to  make  lis  pendens  ayailable  as  notice  to  subsequent  inno> 
cent  purchasers,  there  must  be  a  close  and  continuous  prosecution 
of  the  suit. 

For  instance,  in  the  case  of  Ludhw  y.  Kidd,  tbe  question  de- 
cided was  that  where  a  bill  was  dismissed  on  final  hearmg  and  that 
decree  of  dismissal  reyened  on  bill  of  reyiew,  purchasers^  after  dis- 
missal and  before  bill  of  reyiew  filed,  were  not  pendente  Kte  pur- 
chasers and  were  protected. 

The  court  seem  to  haye  gone  upon  the  idea  that  the  diammal 
ended  the  case,  being  a  final  decree,  and  ''  that  a  final  decree  isnoi 
notioe  of  the  matters  in  oontroyersy."    This  yiew  is  sustained  by 
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many  authorities.  It  is  the  pendency  of  the  suit  that  creates  notice. 
Worsely  v.  EarU  of  Scarborough,  3  Atk.  392  ;  Ihirner  y.  OrMB,  1 
Oliio,  373. 

So  in  Bennetts  Lessee  v.  Miah  WiUiams,  5  Ohio,  461,  also  cited  by 
ooansel  for  plaintiff  in  error.  The  suit  was  begun  by  publication. 
Two  weeks  after  the  termination  of  publication,  defendant  conveyed 
the  property  which  was  the  subject  of  controrersy.  This  conveyance 
was  held  tohe pendente  liie,  and  amounted  to  nothing.  In  such 9 
case  it  is  very  evident  that  no  question  could  arise  as  to  the  **  close 
and  vigorous  prosecution  of  the  suit." 

In  Lessee  of  Stoddard  v.  Myers,  8  Ohio,  203,  the  question  was  in 
no  way  involved,  though  the  case  itself  s  hows  a  prosecution  both 
close  and  vigorous. 

In  the  case  of  Oibbon  \.  Dougherty,  10  Ohio  St  365,  an  action 
was  instituted  to  subject  to  the  payment  of  a  judgment  a  debt  due 
from  W.  to  the  judgment  debtor,  after  W.  was  served  in  the 
action,  the  judgment  on  which  it  was  founded  was  set  aside,  and 
a  new  one  rendered.  Between  the  setting  aside  of  the  old  and  the 
rendition  of  the  new  judgment,  W.  paid  his  debt  to  the  judgment 
debtor.  This  was  held  to  be  a  payment  lis  pendens,  and  did  not 
relieve  W.  from  liability  to  account.  But  nowhere  in  the  case  does 
any  question  of  continued  prosecution  arise. 

In  Porter  Y.  Wood  d  Oliver,  18  Ohio  St.  546,  the  court  does  say: 
as  counsel  quote  :  '^  It  is  very  true  that,  while  property  is  the  sub- 
ject-matter of  a  pending  litigation,  outside  parties  are  bound  to 
take  notice  of  the  rights  and  claims  of  parties  to  such  litigation." 
And  they  also  say,  in  another  part  of  the  opinion,  that  *^  the  doc- 
trine of  lis  pendens,  we  think,  has  no  application  to  a  case  of  this 
kind." 

In  Hunter  v.  The  Earl  of  Hopetown,  4  McQueen,  972,  this  is  said. 
"  A  suit,  though  asleep,  continues  in  pendente  till  disposed  of,  and 
the  parties  are  still  at  issue,  though  the  lis  may  have  been  for  years 
comatose." 

''An  action  was  commenced  in  1845,  and  a  defense  lodged.  In 
1847  the  proceedings  ceased,  and  the  action  became  dormant  Held 
(eighteen  years  afterward)  that  the  lis,  though  still  asleep,  was 
nevertheless  in  pendente  and  liable  to  be  roused  at  the  volition  of 
either  party."  But  in  this  case  no  rights  of  third  parties  had  11- 
tervened  to  which  the  principle  of  lis  pendens  could  apply.  The 
vemarks  of  the  court  applied  to  plaintiff  and  detendaat^  who  item 
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the  only  parties  interested,  and,  doubtless,  as  to  them  the  li%  may 
be  pending  so  long  as  the  rights  of  others  are  not  affected  theireby. 

Oonnsel  for  plaintiff  in  error  oite  the  following  as  the  holding  in 
Gossom  Y.  Donaldson^  18  B.  Monr.  2d7j  ''It  is  not  necesssiy  that  a 
suit  should  be  prosecuted  eyen  with  ordinary  diligence  in  order  to 
retain  the  character  of  a  lis  pendens.^*  Almost  that  exact  language 
is  used  by  the  court,  but  the  remainder  of  the  sentence  is,  **  but  aa  a 
lis  pendens  is  created  by  the  institution  of  the  suit,  it  can  only  be 
lost  by  unusual  and  unreasonable  negligence  of  prosecution."  There 
is,  therefore,  a  negligence  of  prosecution  that  may  interfere  with 
the  application  of  the  rule  lis  pendens. 

The  facts  in  this  case  from  18  B.  Monr.  are  quite  'complicated, 
but  this  may  be  gathered  as  the  action  of  the  court  Apendemte 
Ute  purchaser  was  held  to  acquire  no  rights  by  his  purchase ;  or,  at 
least  any  right  or  title  he  did  acquire  was  subordinate  to  that  which 
was  invested  in  the  purchaser  at  the  judicial  sale  in  the  cause  which 
was  the  lis  in  question.  But  at  the  same  time  the  court  held  that 
the  purchaser  i^ndan^  lOe,  haying  had  adyerse  possession  for  up- 
wards of  twenty-flye  years,  had  a  good  title  as  against  him  who 
purchased  at  the  sale  in  the  yery  suit  to  which  the  principle  of 
pendens  was  applied  ;  and  this  upon  the  ground  that  the  claim 
stale,  and  not  entitled  to  any  fayor  in  a  court  of  equity. 

In  Wickliff^s  Ehir  y.  Breekenridge,  1  Bush,  437,  the  proportion 
is  thus  laid  down  :  ''  While  the  lis  pendens  may  be  lost  by  negleot- 
ing  to  prosecute,  a  reasonable  excuse  for  the  delay  complained  of  ia 
always  available  to  keep  up  the  lis pendens.^^ 

In  that  case,  though  the  suit  had  long  been  pending,  the  court 
found  sufficient  excuse  in  existing  circumstances. 

That  the  position  contended  for  by  defendants  in  error  ia  snjK 
ported  by  considerable  authority,  may  be  shown. 

Sugden  on  Vendors,  in  stating  the  rule  on  lispendens,  adds  the 
qualification  :  ''  But  the  plaintiff  must  not  be  guilty  of  laches  in 
the  prosecution  of  his  suit"    2  Sugd.  on  Vend.  535,  8th  Am,  Bd. 

Sugden  cites  Preston  v.  Tubbin,  1  Yem.  286.  The  case  says: 
**  When  a  man  is  to  be  affected  with  a  lis  pendens,  there  ought  to 
be  a  dose  and  continued  prosecution.''  Kinsman  v.  Kinsman,  1 
Buss,  ft  Mylne,  617. 

In  Murray  v.  BaBou,  1  Johns.  Oh.  566,  the  effect  of  lis  pendens 
as  notice  seems  to  depend  upon  the  fact  of  a  vigorous  prosecution. 

In  Watson  Y.Wilson,  2  Dana,  407,  aprindpal  case  in  Kentucky,' 
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Wilson  bro.aght  suit  to  subject  land  of  one  Benbrook  to  the  payment 
of  a  judgment.  The  land  was  sold  on  decree  in  the  case^  and  Wilson 
bought  it.  In  the  meantime^  while  this  suit  was  pending^  the 
same  land  was  sold  on  an  execution  against  Benbrook  to  a  party 
through  whom  it  came  to  Watson.  Thus  there  were  two  parties 
claiming  under  judicial  sales,  and  one  of  these  sales  was  in  a  suit 
instituted  during  the  pendency  of  the  other  suit 

The  rule  of  lis  pendens  was  held  not  to  apply,  and  the  purchaser 
pendente  lite  held  the  property,  because  the  first  suit  had  abated 
by  death,  and  there  was  a  delay  of  reyivor  for  ten  years,  which  was 
unexplained.  The  court  say  it  is  proper  that  a  party  ''  should  be 
held  to  something  like  reasonable  diligence  in  the  prosecution  of 
his  suit*  to  entitle  himself  to  the  benefit  of  the  rul^.''  The  case 
discusses  the  authorities,  showing,  as  the  books  generally  do,  that 
the  rule  originated  with  Lord  Bacon.  It  is  true  that  this  is  a  case 
of  abatement  and  reyiror,  and  there  may  be  a  difFerence  between 
this  class  of  cases  where  the  suit,  for  a  time  at  least,  is  at  an  end 
and  those  where  no  such  fact  exists. 

In  Erhman  v.  Kendriek,  1  Mete.  (Ky.)  146,  suit  was  brought  in 
1852  to  enforce  a  mechanic's  lien,  which  was  ready  for  hearing  in 
1853.  In  1856  the  lien-debtor  mortgaged  the  property.  In  1857 
this  mortgage  was  sought  to  be  foreclosed,  and  the  mechanic's  lien 
claimed  priority.  It  was  held  that  this  priority  was  lost,  because 
no  action  in  the  suit  to  enforce  it  had  been  taken  for  four  years. 
The  court  re-assert  the  principle  that  a  party  who  claims  the  benefit 
of  lie  pendens  as  against  a  bona  fide  purchaser,  must  show  that  his 
suit  has  been  prosecuted  with  reasonable  diligence.  The  court  say: 
''  Public  policy,  therefore,  as  well  as  the  legislative  intention  thus 
CYinced,  requires  that  so  far  as  the  rights  of  third  persons  are  con- 
cerned, the  lien  should  be  enforced  within  a  reasonable  time  after 
the  suit  for  that  purpose  has  been  instituted. 

**  Here  the  suit  was  permitted  to  remain  on  the  docket  for  four 
years  after  it  had  been  prepared  for  trial,  without  any  decree  hay- 
ing been  obtained  for  the  enforcement  of  the  lien,  and  no  reason 
for  the  delay  has  been  offered.  This  we  deem  to  be  such  gross  n^- 
ligence  as  to  depriye  the  party  of  all  right  to  its  enforcement 
against  the  persons  claiming  under  the  mortgage." 

It  will  be  noticed  that  this  case  puts  the  enforcement  of  the  rule 
of  lis  pendens  upon  the  question  of  negligence,  that  the  rule  it* 
•elf,  though  undoubted,  wiU  not  be  applied  where  the.  party  hat 
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been  negligent  to  the  injniy  of  innocent  parties.  Aa  Sngden  EmjB, 
in  an  early  edition  of  hia  work,  the  application  of  the  role  maj 
rest  upon  the  question  whether  or  not  the  party  seeking  its  benefit 
has  been  '^  guilty  of  laches.''    2  Dana^  411. 

That  the  party  must  use  reasonable  diligence  in  the  prosecution 
of  his  suit  is  also  held  in  Olarkson  y.  Morgan^  6  B.  Monr*  448.  The 
subject  is  also  discussed  in  Fr$n^  y.  Loyal  Cb.,  5  Leigh^  687»  and 
Diamond  y.  Lawrence  Oouniy^  37  Penn.  Si  353. 

The  case  of  Trimbley.  Booihby,  14  Ohio,  109,  was  a  case  of  abate 
ment  by  death,  and  a  dormancy  of  the  proceedings  for  many  yeaia 
The  court  recogniised  as  settled  the  proposition  that  **  to  authoiiie 
the  doctrine  of  lie  pendens^  the  prosecution  of  the  suit  must  be 
close  and  continuous." 

It  is  not  necessary  for  us  now  to  determine  upon  what  principle 
the  rule  of  lis  pendens  is  based.  One  set  of  authorities  rest  it 
upon  the  idea  of  notice — that  all  the  inhabitants  of  the  realm  are 
supposed  to  pay  attention  to  and  be  familiar  with  what  is  going  on 
in  courts  of  justice,  and,  haying  knowledge  thereof,  cannot  inter- 
fere therewith  by  dealing  with  property  already  the  subject  of  liti- 
gation. Another  class  of  authorities  say  the  foundation  of  the  idea 
IS  in  public  policy.  Bellamy  y.  Sdbiney  3  Jur.  (N.  S.)  943.  Plac- 
ing the  rule  upon  either  foundation,  its  benefits  may  be  lost  by 
negligence.  As  Sugden  says,  it  turns  upon  the  question  whether 
or  not  the  party  has  been  guilty  of  laches. 

We  hold,  therefore,  that  though  a  party  may  haye  the  benefit  of 
the  rule  lis  pendens,  yet,  as  against  bona  fide  purchasers  without 
rctual  notice,  that  benefit  may  be  lost  by  such  negligence,  delays, 
or  laches  as  are  not  only  culpable  in  himself,  but  injurious  toothers. 
In  the  case  at  bar  a  decree  is  rendered  in  1842,  and,  practically,  no 
further  action  is  taken  until  1869,  a  period  of  twentfr-seyen  years. 
There  is  no  right  of  action  not  burred  in  twenty-one  years,  saying 
disabilities,  and  it  is  not  the  duty  of  the  court  to  add  to  the  statute, 
or  giye  parties  longer  periods  than  it  prescribes.  The  doctrine  of 
implied  or  constructiye  notice,  which  is  an  equitable  doctrine,  does 
not  require,  nor  does  public  policy  demand  it 

Had  this  suit  not  intenrened,  tiiese  purchasers  might  haye  satis- 
factorily sheltered  themseWes  under  the  statute  of  limitations  as 
against  the  mortgage.  It  appears  that  the  mortgagee  permitted 
Boeder  to  remain  in  possession.  It  is  alleged,  and  not  denied,  tliaik 
this  possession  was  aotnal,  notorious,  continued,  ezolnsiye,  and  ad* 
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yerae  for  a  period  of  more  than  twenty-oDe  years,  and  defendante 
elaim  this  protection. 

A  mortgage  may  thus  be  barred.  Robinson  v.  Fife,  3  Ohio  St 
551.  The  suit,  however,  is  began,  and  the  plaintifb  seek  to  pro- 
tect themseves  under  the  rale  lis  pendens.  If  they  seek  the  appK- 
cation  of  this  rnle^  they  most  take  it  with  the  liabilities  and  respon- 
sibiUtiee  the  rale  iteelf  imposes.  One  of  these  responsibilities  is 
that  it  most  be  proeecnted  with  some  saoh  degree  of  oontinoity  as 
will  manifest  signs  of  vitality.  It  #ill  not  do  to  allow  a  suit  brought 
to  lapse  into  quietude  for  an  indefinite  series  of  years,  and  then 
claim  rights  under  it  as  against  those  who  have  innocently  pur- 
chased.  The  negligence  is  such  that  its  results  must  recoil  upon 
the  party  rather  than  injure  those  who  have  been  guilty  of  no 
wrong. 

As  to  the  property  on  the  east  side  of  Main  street,  the  suit  was 
brought  in  1840,  and  no  decree  ever  taken.  If  this  was  a  lis  pen- 
densj  the  delay  in  taking  no  further  action  is  such  negligence  as 
prevents  action  now. 

As  to  the  property  on  the  west  side,  if  the  decree  was  a  final  one, 
the  rule  lis  pendens  does  not  apply.  If,  upon  the  other  hand,  the 
decree  is  an  interlocutory  one,  and  so  merely  a  step  in  the  lis  pen^ 
dens^  the  failure  to  take  any  action  for  such  a  long  period  of  time 
is  fatal  to  the  right  of  recovery.  The  lapse  of  time  is  such  thai 
equities  become  stale,  and  whether  we  consider  that  such  lapse 
raises  a  presumption  of  an  abandonment  of  the  claim,  or  that  the 
delay  amounts  to  negligence  that  may  well  bar,  we  hold  that  under 
the  peculiar  circumstances  of  the  case,  when  the  mortgagor  has 
been  allowed  to  remain  in  possession,  dealing  with  the  property  for 
a  time  longer  than  would  enable  the  statute  of  limitations  to  oon* 
fer  a  title,  the  rights  of  the  mortgagee  cannot  now  be  enforced. 

JudgmmU  of  the  DisMd  Oouri  aglrmed* 
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Ohio  M.  m.) 

Where  the  exeoator  of  mn  eotate,  who  is  not  aathoiiied  to  do  so,  takee  the 
personal  assets  of  his  testator,  and  uses  them  in  oanying  on  the  fonner 
trade  and  business  of  the  testator  for  a  series  of  years,  lor  the  purpose  of 
making  money  to  be  osed  in  paying  Ihe  debts  and  supporting  the  Ismilj  of 
the  testator,  consisting  of  a  widow  and  minor  children,  and  also  for  the  par^ 
pose  of  keeping  np  the  business  for  the  minor  sons  when  thej  shoold  he  old 
enoogh  to  take  charge  of  it,  and  in  so  doing  pays  off  all  the  debts  of  the 
testator,  *My  that  the  general  assets  of  the  testator  in  the  hands  of  an 
administnitor  de  bonii  non,  are  not  liable  for  money  borrowed  by  the  ezeen- 
tor  for,  and  osed  in  carrying  on  such  trade  and  business,  though  the  ezeeo^ 
tor  acted  in  good  faith. 

The  general  estate,  real  and  personal,  of  the  testator,  not  embarked  la  anoh 
business,  cannot  be  subjected  to  the  liabilities  incurred  In  its  proseeotloo  la 
the  absence  of  clear  and  explicit  authority  oonfened  by  the  will^  evia 
though  the  executor  acted  in  good  faith. 

When  by  the  will  all  the  estate,  real  and  personal,  is  derlsed  sabjMt  oslj  to 
the  payment  of  debts,  the  dcTisees,  as  well  as  the  creditors,  have  an  lalsrast 
In  the  estate,  that  cannot  be  defeated  or  incumbered  by  debts  eoatiMled  by 
the  executor,  not  authorised  by  the  will. 

ACTION  by  Behrens  against  the  plointifl  in  error,  aa  adminis- 
trator de  bonis  non  of  one  Nenlson,  deceaaed,  alleging  that 
on  the  8th  of  June,  1867,  the  eatate  of  Franoia  Neolaon  was  in- 
debted  to  him  in  the  sum  of  $3,000,  on  an  aoconnt  stated  by  and 
between  him  and  the  then  exectitor  of  said  estate,  for  whioh  he 
asks  judgment. 

The  answer  is  a  general  deniaL  Upon  this  issne  the  oase  was 
tried  at  special  term,  and  on  a  yerdict  for  the  plaintiff,  with  a 
motion  for  a  new  trial  and  bill  of  exceptions,  the  case  was  reserred 
to  the  general  term,  when  the  motion  was  overmled,  and  judgment 
rendered  on  the  yerdict. 

The  errors  assigned  here,  for  a  reyersal  of  this  judgment^  aie: 

1.  That  the  court  erred  in  admitting  the  eyidenoe  of  the  plaintilL 

2.  In  refusing  to  admit  eyidence  on  behalf  of  the  defendant 

3.  In  charging  and  in  refusing  to  dhaige  ihe  juiy  aa  ahomi  bj 
the  bin  of  exceptions. 


DECEMBER  TERM,  1876.  379 

Lacht  ▼.  BeliTenB. 

Herbert  Jenney,  of  Perry  A  Jennings,  and  J(ioob  Schroder,  for 
plaintifF  in  error,  claimed  tiiat  an  executor  who  oontinnes  the  tes- 
tator's basiness,  without  authority,  is  solely  and  personally  liable 
for  contracts  made  in  such  unauthorized  business.  '  Luseomb  t. 
Ballard,  6  Gray,  404;  SetUy  y.  Oingles,  8  Jones'  Law,  802;  Gham^ 
bere  y.  Bobbins,  28  Oonn.  545;  in  the  matter  of  Marcus  MiUenoyich, 
5  Ney.  189;  ffaileg  y.  Wheeler,  4  Jones'  Law,  159;  id.  161;  Ferrin 
y.  Myriek,  41  N.  Y.  815;  Austin  y.  Munro,  47  id.  360;  Stedman  y. 
FeicUer,  20  id.  487;  FUAugh  y.  FUthugh,  11  Gratt  800;  aummr 
y.  fTtS/uiiTM,  8  Mass.  162;  Ferster  y.  FuOer,  6  id.  58;  Badger  r.  Jones, 
66  N.  0.  805. 

Henry  A,  Faber  and  MaXlon  A  Coffey,  for  defendant  in  error, 
claimed  that  the  sole  question  before  the  court  was  simply  this: 
Oan  an  estate  successfully  resist  the  collection  of  money  paid  to 
its  use  and  benefit,  and  solely  for  the  purpose  of  swelling  its  profits, 
and  especially  when  it  is  not  denied  that  such  money  was  so  le- 
oeiyed  and  usedP  and  cited  7  Bam.  ft  Cress.  446,  448;  2  Williams 
on  Executors,  1507,  1509,  ei  seq.;  15  Ohio  482;  16  Ohio  St.  270. 

JoHKSOK,  J.  In  order  to  understand  the  charges  giyen  and  re- 
fused by  the  court  below,  as  well  as  to  determine  their  correctness 
a  summary  of  the  &cts  deyeloped  on  the  trial  is  necessary. 

Francis  Neulson  died  in  March,  1868,  leaying  a  will,  by  which 
he  deyised  to  his  wife  ''  all  his  property,  real,  personal,  and  mixed, 
absolutely  and  in  fee  eimple,  so  long  as  she  stays  a  widow  and  liyes, 
and  after  her  death  my  clhildren  shall  diyide  the  property  in  equiU 
parts  among  themselyes." 

He  left  a  widow  and  seyeral  minor  children,  and  under  the  will 
his  brother,  Anthony  Neulson,  was  appointed  and  qiudified  as  exe« 
cutor,  and  seryed  as  such  until  1869,  when  he  resigned,  and  the 
plaintifF  in  error  was  appointed  his  successor,  to  whom  the  assets, 
unadministered,  were  surrendered. 

At  the  time  of  his  death,  the  testator  had  been  engaged  in  cany- 
ing  on  a  cigar  and  tobacco  store,  and  owned  the  stock  of  goods, 
yalued  at  about  17,000,  and  was  possessed  of  outstanding  claims 
about  114,000,  as  well  as  other  property,  real  and  personal,  not  em- 
ployed in  iftiis  ]i>usines8.    The  estate  was  largely  indebted. 

The  executor,  although  not  authorized  by  the  will,  nor,  so  far  as 
appQivrs,,  by  ihd  opnsant  of  any  one  interested,  carried  on  the  testa- 
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tor's  former  bnsinesfl  at  the  old  stand,  from  the  testator's  death 
antil  sometime  before  his  resignation  in  1869. 

His  object  in  doing  so,  he  says,  was  :  **  Firstly,  to  pay  the  debts 
and  sustain  the  family  ;  and  secondly,  which  was  the  ultimate  ob- 
ject, it  was  carried  on  until  the  boys  of  my  deceased  brother  should 
take  hold  of  it  themselves."  With  this  object  in  view  he  hired 
one  Oeorge  Yoige  as  manager  of  the  business  and  placed  him  in 
charge  of  the  store»  who  carried  the  business  on  for  several  years, 
the  same  as  if  the  testator  was  living.  The  assets  of  the  estate  em- 
ployed at  his  death  in  the  business,  represented  by  the  stock  of 
goods  on  hand  and  credits,  were  used  in  carrying  on  this  new  busi- 
ness. No  stops  were  taken  to  settle  up  the  estate  or  adminitte* 
these  assets,  as  required  by  the  statute. 

No  distinction  was  made  between  the  goods  on  hand  or  moneys 
collected  from  the  old  business  and  subsequent  purchases  or  col- 
lections. All  were  used  indiscriminately  in  prosecuting  the  busi- 
ness for  the  object  steted. 

In  like  manner,  out  of  this  common  fund,  creditors  of  the  estate, 
and  creditors  of  the  business  subsequent  to  testator's  death,  were 
paid. 

While  this  was  going  on  and  some  two  years  after  testator's 
death,  Behrens  applied  to  Yoige,  the  manager  at  the  store,  to  know 
if  he  wanted  to  borrow  some  money,  saying  he  had  some  to  spare, 
if  he  wanted  it.  Yoige  told  him  he  thought  he  would  take  it ;  that 
he  would  see  the  executor. 

Behrens  left  the  money  with  him,  and  he  deposited  it  in  the  bank 
to  the  same  account  as  other  deposite  from  the  store,  giving  Behrens 
credit  on  the  books.  When  Yoige  was  asked  if  this  money  was 
needed  by  the  edaf-e  at  the  time  he  got  it,  he  says  :  ^' We  needed 
money  always,  to  cany  on  the  business  as  it  ought  to  be  carried 
on  ; "  and  in  answer  to  a  question  as  to  how  it  was  used,  he  says  : 
'^  It  was  used  to  pay  o£F  the  debte  of  the  esteto  ; "  and  when  asked 
what  debte,  he  says  :  ^'  The  general  debte  of  the  business.  The 
money  was  checked  out  of  bank  from  time  to  time  as  we  needed  it 
in  the  progress  of  business  ; "  and  adds  that  11,500  went  to  pay  for 
stock. 

In  the  mind  of  Yoige  there  was  no  distinction  between  the  debts 
of  the  Uiiator  and  those  of  the  buHneas;  all  waie  in  his  mind  debts 
of  the  estate. 

When  he  was  asked  if  tUa  MNMyof  BehvssM  aMiited  toatths 


DECEMBEB  TEBM,  1870.  381 

Luidit  T.  BehiMM. 

• 

money  for  the  estate,  he  says  :  *^  It  is  impossible  to  make  a  line 
there.  The  basiness  in  general  made  money.  *  *  *  Certainly 
this  money  most  have  helped."  The  whole  case  shows  most  oon- 
olusiYely  that  this  money  was  borrowed  for  and  used  in  the  busi- 
ness. The  object  of  the  executor  was  to  keep  the  business  up,  and 
instead  of  winding  up  the  estate,  as  required  by  law,  and  paying  the 
debts  of  the  testator  out  of  the  assets  he  left,  the  executor  chose  to 
employ  these  assets  in  trade  and  business,  and  out  of  the  business 
as  it  warranted,  pay  oS  the  debts. 

It  was  to  carry  out  this  plan,  and  while  in  the  course  of  its  exe- 
cution, that  this  money  was  borrowed.  It  was  used  in  the  business, 
and  it  is  claimed  contributed  to  its  success,  and  that  the  estate  got 
the  benefit  of  this  money  ;  and  as  all  the  creditors  of  the  estate  are 
paid  off,  the  estate  is  liable  whether  the  business  was  profitable  or 
not,  if  the  executor  acted  in  good  faith. 

The  right  to  recorer  of  the  estate  the  money  borrowed  and  used 
for  this  object  is  the  real  matter  in  controversy. 

It  appears  that  the  testator,  at  his  death,  owed  Behrens  some 
seven  hundred  dollars,  but  it  further  appears  that  this  debt  has 
been  paid' off,  leaving  now  for  consideration  the  liability  of  the 
estate  as  to  the  money  borrowed  after  his  death  and  used  in  the 
business. 

On  the  trial,  the  court  admitted  evidence  in  behalf  of  defendant 
in  error,  tending  to  show  that  the  business  was  profitable,  but  re- 
fused to  allow  the  plaintiff  in  error  to  show  the  contrary,  on  the 
ground  that  it  was  an  immaterial  issue,  provided  the  business  was 
conducted  in  good  faith  by  the  executor.  This  is  assigned  as  for 
error.  The  other  errors  arise  on  the  charges  of  the  court.  These 
charges  relate  to  two  aspects  of  the  ease  : 

1.  As  to  the  liability  of  the  estate  for  money  borrowed  by  the 
tzecntor  and  used  directly  in  payment  of  debts  of  the  estate,  by 
which  we  mean  debts  of  the  testator. 

S.  As  to  such  liability  for  money  advanced  and  used  to  carry  on 
the  business  by  the  executor,  after  the  testator's  death,  out  of  which 
business  the  debt«  were  paid. 

1.  As  to  the  liability  of  the  estate  under  the  first  aspect  of  the 
case,  the  charges  iu  effect  were,  that  if  the  executor  in  good  faith 
borrowed  money  and  used  it  in  the  payment  of  the  debts,  the* 
sstate  was  liable  to  refund. 

Whether  this  proposition  is  sound  law  we  do  not  find  it  necessarv 
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now  to  determine.  This  money  was  borrowed  and  used  in  fhe 
t)a8ines8  of  the  executor  in  carrying  on  the  store,  and  not  directly 
to  pay  the  debts. 

No  attempt  was  made  to  wind  up  the  estate,  nor  was  the  money 
loaned  to  enable  the  executor  to  do  so,  but  to  prosecute  the  busi- 
nesss.  Behrens,  by  making  this  loan,  did  not  become  a  creditor  of 
the  estate^  but  of  the  executor ^  with  whatever  rights  he  may  haTe 
had,  if  any,  in  equity,  to  charge  the  property  embarked  in  the 
business  with  his  claim. 

2.  As  to  the  second  aspectof  the  case  : 

In  substance,  the  rulings  of  the  court  amount  to  this  :  That  if 
the  executor  acted  in  good  faith  in  carrying  on  this  business  with 
the  assets,  and  irom  time  to  time  drew  out  means  and  paid  the  debts 
of  the  testator,  and  turned  the  residue  of  the  business  over  to  the 
estate,  it  is  liable  for  debts  contracted  by  him  in  so  doing,  whether 
the  business  was  profitable  or  otherwise. 

In  short,  if  the  liabilities  so  incurred  exhausted  the  assets  em- 
ployed in  the  business,  the  new  orediton  could  resort  to  fhe  general 
assets. 

In  so  holding  the  court  below  lays  stress  on  tiie  taot  that  all  fhe 
creditors  of  the  testator  haye  been  paid  ol^  and  fhat  fhe  conten- 
tion, therefore,  is  only  between  Behiens  and  the  estate,  and  i^  in 
course  of  the  business,  the  estate  has  been  benefited^  it  is  liable  to 
ita  creditors.  In  this  the  fact  is  lost  sight  of  that  in  refusing  to 
allow  defendant  below  to  show  that  fhe  business  was  unprofitable, 
that  is,  that  the  estate  had  not  in  taot  been  benefited,  the  court  held 
that  that  was  an  immaterial  issue,  proTided  the  executor  acted  in 
good  faith. 

The  unqualified  doctrine  is  thus  announced:  That  if  an  execu- 
tor in  good  faith  continues  the  business  of  his  testator,  without 
authority,  for  the  purpose  of  paying  his  debts,  supporting  the 
family,  and  preserring  the  good-will  and  business  for  fhe  minor 
children  when  they  shall  grow  up,  and  in  so  doing  incurs  liabilities, 
the  rest  of  the  tratator's  estate  not  embarked  in  the  business  is 
liable  if  all  the  creditors  of  the  estate  have  been  paid. 

This,  if  true,  would  make  liabilities  so  incurred  a  charge  on  the 
testator's  other  estate  not  so  embarked  in  the  business,  and  might 
defeat  the  disposition  of  property  made  by  the  wiU. 

It  is  a  part  of  this  case  that  the  executor  proseoatsd  this  bvsi- 
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ness^  not  only  without  authority  of  law^  bat  without  the  conBent 
of  any  one  interested. 

Neither  the  widow  for  herself,  nor  as  the  guardian  of  her  minor 
children,  attempted  to  olothe  him  with  any  power  to  create  debts 
which  would  afFect  them  or  the  estate  deyised  to  them. 

It  will  not  be  disputed  that  if  this  judgment  is  allowed  to  standi 
and  it  turns  out  that  the  personal  assets  are  insufficient  to  pay  it 
(and  as  to  that  we  are  not  advised),  the  real  estate  may  be  resorted 
to  for  that  purpose. 

By  the  will  this  real  estate  is  deyised  to  his  wife  while  she  liTes 
and  remains  his  widow,  and  after  that  equally  to  his  children,  thus 
Testing  them  with  an  estate  liable  for  the  payment  of  the  judg- 
ment in  this  case.  It  thus  appears  that  upon  the  theory  of  the 
court  below  the  entire  estate  of  the  widow  and  heirs,  outside  of 
that  embarked  in  the  business  by  the  executor,  is,  without  authority 
of  law  or  authority  conferred  by  the  will,  made  subject  to  all  the 
perils  and  hazards  of  the  undertaking. 

It  has  long  been  well  settled  that : 

''  Oontraots  of  executors,  although  made  in  the  interest  and  for 
the  benefit  of  the  estate  they  represent,  if  made  upon  a  new  and 
independent  consideration,  as  for  services  rendered,  goods  or  projy- 
eriy  sold  and  deliyered,  or  other  consideratioii  moting  between  the 
promisee  and  the  executors  as  promisors,  are  the  personal  contracts 
of  the  executors,  and  do  not  bind  the  estate,  notwithstanding  the 
serrices  rendered  or  goods  or  property  furnished,  or  other  oonsidera' 
tion  moring  from  the  promisee,  are  such  that  the  executors  could 
properly  hare  paid  for  the  same  from  the  assets^  and  been  allowed 
for  the  expenditure  in  the  settlement  of  their  accounts.  The  prin- 
ciple is,  that  an  executor  may  disburse  and  use  the  funds  of  the 
estate  for  purposes  authorized  by  law,  but  may  not  bind  the  estate 
by  an  executory  contract,  and  thus  create  a  liability  not  founded 
upon  a  contract  or  obligation  of  the  testator. '^  Austin  y.  Monroe, 
47  N.  Y.  360.  It  is  equally  well  settled  that  executors,  in  the 
absence  of  power  conferred  by  the  will,  have  no  authority  to  cany 
on  the  trade  or  business  of  their  testator,  and  that : 

*'The  employment  of  the  trust  funds  in  trade,  or  any  specula* 
tiye  undertaking,  without  an  express  authority,  will,  aforiiari,  be 
treated  as  a  breach  of  trust ;  and  whateyer  may  be  the  apparent 
advantages  of  such  a  course,  and  however  well-intentioned  the  con- 
duct of  the  trustee,  there  is  no  question  but  that  the  court  wiU 
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Yiait  upon  him  any  losB  resulting  from  such  a  etep^  whik  he  will 
have  to  account  for  any  profit  thus  made."  WilliamB  on  Ex^n, 
1274  ;  Hill  on  Trustees,  379 ;  Perry  on  Trusts,  g  429. 

So  rigid  is  this  rule,  and  so  careful  have  the  courts  always  been 
to  guard  against  the  perilous  consequences  resulting  from  embark- 
ing the  assets  in  trade,  that»  even  when  the  will  authoriies  the  ex* 
ecutor  to  carry  on  the  business,  he  cannot  in  so  doing  create 
liabilities  against  the  general  estate,  but  the  creditor  of  such  new 
business  must  look  either  to  the  business  itself  or  to  the  exeoator 
indiyiduaUy  for  his  pay. 

In  the  leading  case  on  this  subject,  JBx  parte  Qarkmdf  10  VesL 
Jr..  109,  the  testator  deyised  his  personal  and  leasehold  estate  in 
trust,  to  permit  his  wife  to  receive  the  rents  and  profits  during  her 
life  for  her  own  use  and  for  the  support  and  maintenance  of  his 
minor  children,  and  after  her  death  to  the  children ;  and  then 
directed  that  his  trade  as  a  miller  and  his  farming  bnsineas  be 
carried  on  until  the  trustees  should  think  proper  to  establish  his 
sons.  His  wife  was  one  of  the  executors,  and,  as  directed  by  the 
will,  carried  on  the  business  until  she  became  a  bankrupt 

The  action  was  brought  to  charge  the  testator's  other  estate,  not 
employed  in  the  basiness  with  its  debts. 

Ix>rd  Eldon  said  that  this  could  not  be  done ;  that  it  woold  be 
intolerable  to  hold  that  every  legatee  is  to  hold  his  legacy  subject 
to  the  venture  in  business  which  he  can  not  control,  and  whidh 
may  cut  down  all  his  hopes,  as  far  as  they  are  founded  on  the 
receipt  of  that  bounty.  He  adds  that,  on  the  other  hand,  speak- 
ing of  the  executor:  ''  He  becomes  personally  responsible,  thongh 
but  a  trustee.''  Again,  in  speaking  of  those  who  are  creditors,  not 
of  the  testator,  but  subsequent  to  his  death,  he  says:  **  In  the  first 
place,  they  may  determine  whether  they  will  be  creditors;  next,  it 
is  admitted,  they  have  the  whole  fund  that  is  embarked  in  the 
trade;  and,  in  addition,  they  have  the  personal  responsibility  of  the 
individual  with  whom  they  deal.  *  *  *  They  have  something 
very  like  a  lien  upon  the  estate  embarked  in  the  trade.  They  have 
not  a  lien  on  any  thing  else.'' 

He  concludes  by  saying  that  the  oonvenience  of  mankind  re- 
quires him  to  hold  that  the  creditors  of  the  trade  as  sndh  have  no 
claim  against  the  distributed  assets,  not  embarked,  and  cannot 
resort  to  the  general  assets. 

In  Burma  v.  MandevOU,  2  How.  (K.  8.)  500,  when  the 
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question  was  before  the  eonrty  it  is  said:  '' Nothing  but  the  most 
clear  and  unambignons  language,  demonstrating  in  the  most  posi* 
tive  manner  that  the  testator  intends  to  make  his  general  assets 
liable  for  all  debts  contracted  in  the  continued  trade  after  his  deathi 
and  not  merely  to  limit  it  to  the  funds  embarked  in  the  trade, 
would  justify  the  court  in  arriying  at  the  conclusion,  from  the 
manifest  inconvenience  thereof,  and  the  utter  impossibility  of  pay- 
ing o£F  the  legacies  bequeathed  by  the  testator's  will,  or  distribu- 
ting the  residue  of  bis  estate,  without  in  effect  saying  at  the  same 
time  that  the  payment  may  all  be  recalled,  if  the  trade  should  be 
unsuccessful  or  ruinous.'' 

In  the  case  at  bar,  the  testator  disposed  of  all  his  estate,  sub- 
ject only  to  the  payment  of  his  debts,  the  funeral  expenses,  and 
costs  of  administration.  No  other  liabilities  incurred  by  the  execu- 
tor, howerer  honestly  incurred,  can  be  made  a  burden  on  this 
bounty  to  his  wife  and  minor  children. 

The  doctrine  of  the  cases  just  cited  is  supported  by  numerous  au- 
thorities, and  may  be  regarded  as  well  established.  Richardfon  t. 
Sodgson,  3  Madd.  138;  Piihin  y.  Pithin,  7  Oonn.  307;  ScholefiM  t. 
tHdheJbergery  7  Pet  686;  Laughlin  v.  Lorsnz,  48  Pa.  275;  Davis  ▼. 
(Jhristian,  15  Oratt.  11;  Stanwood  y.  OtoeUy  14  Oray,  195. 

Numerous  cases  haye  been  cited  and  relied  on  to  show  that  there 
are  exceptions  to  the  general  rule,  as  to  the  liability  of  the  estate 
for  the  contracts  of  the  personal  representatiye. 

In  Cable  y.  Alvord,  27  Ohio  Si  654,  decided  by  us  at  the  last  term, 
it  was  held  that  when  there  was  a  controyersy  between  the  widow 
and  the  administrator  as  to  her  title  to  the  rents  of  the  mansion- 
house  due  from  the  tenant  within  the  year,  and  the  administrator^ 
aiiting  in  good  faith,  collects  these  rents,  and  applies  them  to  the 
payment  of  debts  of  a  solyent  estate,  he  was  liable  in  his  represent* 
atiye  capacity  to  refund  to  the  person  entitled  to  collect  them. 

This  case  goes  quite  far  enough,  but  it  is  supported  by  a  strong 
equity  as  well  as  by  authority. 

In  De  VdUengin^s  Adm*r  y.  Duffey,  14  Peters,  282,  it  was  said 
'Hhat  whatever  property  or  money  was  lawfully  reoeiyed  by  the 
executor,  in  his  representative  character.  As  holds  as  assets  of  the 
estate^  and  he  is  liable  in  that  character  to  the  party  who  has  a  good 
title  thereto." 

''  So  if  an  executor  or  administrator  out  of  his  omi  fonds  pays 
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a  debt,  he  becomes  a  creditor^  and  may  resort  to  the  ttoit  fond  to 
satisfy  it."    Peter  y.  Bmwrly,  10  Peters,  682. 

In  ArbuckWe  Bafr  t.  TVocy,  15  Ohio,  483,  the  executor  of  a 
surety  on  a  note,  acting  in  his  representatiTe  character,  leoeiTed 
sundry  collaterals  to  protect  his  testator's  estate  from  liability  on 
the  suretyship,  and  it  was  said  if  snoh  executor  had  collected  money 
on  the  collaterals,  and  applied  them  to  the  benefit  of  the  estate,  it 
would  be  liable,  but  it  was  not  liable  for  couTeision  of  these  col 
laterals  by  the  executor. 

To  allow  personal  representatiyes  of  estates  to  go  beyond  this, 
and  without  authority  of  law,  or  under  the  will,  embark  the  assets 
of  an  estate  in  trade  or  business,  howeyer  well  intentioned  they 
may  be,  and  thereby  subject  the  estate  to  all  the  haiarda  of  the 
yenture,  would  encourage  that  which  it  has  been  the  especial  policy 
of  the  law  to  preyent — the  employment  of  trust  properdin  any 
other  mode  than  is  clearly  authorized. 

For  aught  we  know  (for  the  court  refused  to  hear  eyidence  on 
the  subject  from  the  defendant),  this  well-meant  endeayor  to  pre- 
serye  the  business  of  the  testator  for  his  sons,  while  paying  the 
debts  and  supporting  the  family  out  of  it,  may  haye  been  disastrous; 
and  if  this  judgment  stands  and  is  collected,  it  may  defeat  tiie  ex- 
press proyisions  of  the  will.  If  this  and  like  claims  are  allowed, 
it  may  exhaust  both  real  and  personal  estate  to  pay  them,  leaying 
nothing  to  the  deyisees  under  the  wilL 

These  deyisees  haye  had  no  yoice  or  control  in  this  undertaking, 
and  their  interests  are  proper  objects  of  protection,  as  well  as  those 
of  creditors  of  the  estate.  As  between  them  and  one  who  lends  his 
money  to  carry  on  this  unanthoriied  business,  there  can  be  no 
question  that  their  rights  in  tiie  estate  not  embarked  in  tiie  bun- 
ness  are  paramount 
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n«  UabUttj  of  one  partner  lor  the  oontiaetB  of  another,  when  not  eetopped 
from  denying  the  liabilitj^  ia  founded  on  the  relation  they  instaln  of  bdog 
each  principal  and  agent  in  the  Joint  boalneee.  That  relation  ia,  therefnre- 
the  tme  test  of  a  partnership,  and  the  liability  rests  on  the  ground  thai  it 
was  inoorred  on  the  express  or  implied  authority  of  the  party  sought  to  be 
chaiged. 

Participation  in  the  profits  of  a  business,  though  oogent  eridenee  of  a  partner 
ship,  is  not  necessarily  decislTe  of  the  question.  The  eridenoe  must  show 
that  the  persons  taking  the  profits  shared  them  as  principals  in  a  Joint  bua^ 
nees,  in  which  each  has  an  express  or  implied  authority  to  bind  the  other.* 

» 

ACTION  for  money.    The  case  is  safflciently  stated  in  the  opinion 
of  the  oonrt 

Matson  S  Dirlam,  for  pbuntill  in  error. 
Brimk$rhof  S  Diehey^  for  defendsnts  in  enor. 

Day,  J.  The  original  action  was  brought  by  Harrey  against 
Ohildsand  Potter,  to  reooTer  $158. 40,  for  seyenteen  hogs  sold  by 
Harrey  to  Potter. 

Potter  18  in  default.  Ghilds  denies  his  liability.  His  liability  is 
claimed  solely  on  the  ground  that  he  was  a  partner  of  Potter  in  the 
adventure  for  which  the  hogs  were  purchased. 

The  partnership  claimed  rests  on  the  following  state  of  facts : 
Potter  went  to  Childs,  and  told  him  that  he  had  contracted  for 
about  two  car  loads  of  hogs,  to  be  delivered  at  Loudon ville  the  next 
day,  and  had  not  the  money  to  pay  for  them.  He  asked  Ohilds  to 
advance  the  money  and  take  an  interest  in  the  hogs.  Ohilds  refused. 
Thereupon  Potter  proposed  that  if  he  would  let  him  have  the 
money  to  enable  him  to  pay  for  the  hogs  he  had  bought,  and  others 
he  might  have  to  buy  to  make  the  two  car  loads,  he  (Ohilds)  diould 
take  possession  of  the  hogs  when  carried  at  Loudonville,  as  secur- 
ity for  the  money,  take  them  to  Pittsburg,  sell  them,  and  take 
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pay  from  the  prooeeda  of  the  sale  ;  that  he  might  haye  one-half  the 
net  profits  of  the  adyentore,  and  that  in  no  eyent  ahonld  Childe 
tostain  any  loss,  bat  the  money  adyanoed  by  him  should  be  folly 
paid  by  Potter  in  case  the  amount  realised  from  the  sale  of  the 
hogs  was  insufficient  Ohilds  accepted  the  propodtiony  and,  it 
being  agreed  that  $2,500  would  be  enough  to  pay  for  the  two  car 
loads  he  adyanoed  that  sum  to  Potter.  Afterward,  without  the 
knowledge  of  Childs,  Potter  bought  the  hogs  in  question  of  Haryey, 
on  his  own  credit,  and  they  made  part  of  the  two  car  loads  of  hogs 
whioh  were  taken  possession  of  by  Ohilds,  sold  in  Pittsburjgh,  and 
the  ayails  of  the  sale  were  appropriated  in  payment  of  the  money 
adyaneed  by  him.  No  profits  were  made.  The  ayails  of  the  sale 
were  insufficient  to  pay  the  amount  adyanoed  by  Ohilds,  and  Potter 
paid  him  the  deficiency,  and  for  his  time  and  expenses  in  the  trans- 
action. 

The  question  to  be  considered,  then,  is,  are  the  defendants,  by 
construction  of  law,  to  be  regarded  partners  as  to  the  plaintiil^ 
being  a  third  person,  in  the  debt  incurred  to  him  by  Potter  in  his 
own  name  ? 

What  shall  be  regarded,  as  to  third  persons,  a  test  of  partnership 
between  parties  who  did  not  consider  themselyes  to  be  partnerii 
and  who  haye  done  nothing  to  estop  them  from  denying  that  they 
are  such,  has  been  much  discussed  by  courts  and  elementary  writers, 
and  the  problem  seems  to  be  one  of  difficult  solution.  It  is  need- 
less to  reyiew  here  the  numerous  cases  on  the  subject ;  a  statement 
of  results  is  sufficient 

No  little  difficulty  has  been  experienced  in  determining  the  mean« 
ing  and  limits  of  phrases  that  haye  been  recognised  as  tests  of  a 
partnership  in  such  cases,  and  in  their  application  to  the  yarying 
oases  that  arise. 

The  effort  has  been  to  draw  a  distinct  line  between  cases  where 
one  has  a  community  of  interest  in  the  profits  of  a  business,  as  dis- 
tinguished from  those  where  one  is  entitled  to  receiye  a  sum  of 
money  out  of  the  profits  as  a  creditor,  or  a  sum  proportioned  to  a 
quantum  of  profits,  or  a  share  of  the  profits  as  a  compensation  for 
seryices  or  labor. 

Although  a  partnership  may  be  said  to  rest  upon  the  idea  of  a 
communion  of  profits,  neyertheless  the  foundation  of  the  liability 
of  one  partner  tor  the  acts  of  another  is  the  relation  they  snstaia 
to  each  other,  as  being  each  principal  and  agent    That  relation,  it 


DEGEMBEB  TEBM,  1876.  3g9 

Harrej  t.  Childa. 

wonld  seem,  then,  constitates  the  true  test  of  a  partnership  liabil- 
ity and  rests  upon  the  jnst  foundation  that  the  joint  liability  was 
incarred  on  the  express  or  implied  aathoritv  of  the  party  sought  to 
be  charged. 

But  if  the  relation  of  principal  and  agent  be  regarded  as  the  test 
of  a  partnership  and  consequent  joint  liability,  the  question  still 
remains,  what  shall  be  deemed  sufficient  eyidence  of  that  relation, 
or  to  raise  the  implication  of  authority  to  incur  the  liability  in 
question  ? 

To  this  end  numerous  tests  haye  been  supposed  to  exist ;  but  the 
best  considered  and  least  objectionable  is  that  of  a  community  of 
interest  in  the  profits  of  a  business  or  transaction  as  a  principal  or 
proprietor.  Pars,  on  Part  71,  and  note;  ColL  on  Part,  §§  25,  44. 
See,  also.  Story  on  Part,  §§  36,  88,  60  ;  Berthold  ▼.  Goldsmith,  34 
How.  536. 

But  this  test  is  valuable  as  a  rule  chiefly  because  it  evinces  a  re- 
lation between  the  parties,  where  each  may  reasonably  be  presumed 
to  act  for  himself  and  as  agent  for  the  others,  and  to  that  extent 
establishes  the  fact  that  the  liability  was  incurred  on  the  authority 
of  all  so  participating  in  the  profits.  Participation  in  the  profits 
of  a  business,  however,  cannot  be  regarded  as  a  rule  so  universal  and 
unrelenting  as  to  be  unjustly  applied  to  a  case  where  a  debt  is*  in- 
eurred  by  one  who  cannot  be  said  to  be  acting,  in  the  particular 
transaction,  as  the  agent  or  on  behaU  of  the  party  sought  to  be 
charged.  Therefore,  on  principle,  the  true  test  of  a  partnership, 
at  last,  is  left  to  be  that  of  the  relation  of  the  parties  as  principal 
and  agent,  to  be  proved  by  any  competent  evidence  ;  for  when  they 
sustained  that  relation,  a  joint  liability  may  be  said  to  have  been 
incurred  by  the  authority,  or  on  behalf  of  each  of  the  parties  so  re- 
lated. The  tendency  of  the  more  modem  authorities,  both  English 
and  American,  is  to  this  conclusion. 

The  case  of  Cox  v.  Biekmani  decided  by  the  House  of  Lords  in 
1860,  has  become  a  leading  case  on  the  subject  99  B.  0.  L.  47  ; 
8  House  of  Lords  Cases,  268.  It  is  summarised  in  the  subsequent 
case  of  BuOen  v.  Sharp,  1  Law  Reporter,  112,  by  Blaokbubk,  t/l, 
as  follows  :  ^'  I  think  that  the  raiio  decidendi  is  that  the  proposi- 
tion laid  down  in  Waugh  v.  Camera  viz.,  that  a  participation  in  the 
profits  of  a  business  does  of  itself,  by  operation  of  law,  constituts 
a  partnership^  is  not  a  correct  statement  of  the  law  of  England  ;  but 
that  the  true  question  is,  as  stated  by  Lord  Cravwobth,  wbethei 
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the  trade  is  carried  on  on  behalf  of  the  person  sought  to  be  charged 
as  a  partner,  the  participation  in  the  profits  being  a  most  important 
element  in  determining  the  question,  but  not  being  in  itfelf  de- 
cisive ;  the  test  being,  in  the  language  of  Lord  Wenslsydalb, 
whether  it  is  such  a  participation  in  the  profits  as  to  constitute  the 
relation  of  principal  and  agent  between  the  person  taking  the 
profits  and  those  actuallj  carrying  on  the  business.''  Add.  on  Cent 
168. 

These  cases  were  decided  before  the  passage  of  the  act  of  parlia- 
ment in  relation  to  partnerships.  But,  so  far  as  relates  to  this  ques- 
tion, in  a  subsequent  case,  BaAMW£Li:<»  J.,  declared,  in  effect,  that 
the  act  was  only  declaratory  of  the  common  law,  as  held  in  Oox  ▼. 
Hickman.    Holme  y.  Hammond,  7  Law,  218-236. 

The  question  was  much  considered  in  Basiman  t.  dark,  58  N. 
H«  276,  where  the  authorities  are  fully  collated  and  ably  reviewed. 
The  case  was  decided  in  1872.  The  conclusion  arrived  at  is 
stated  by  Smith,  J.,  as  follows:  '^  The  real  ultimate  question  in  all 
eases  like  the  present  is  one  of  agency.  Did  the  person  sought  to 
be  charged  stand  in  the  relation  of  principal  to  the  person  con- 
tracting the  debt?  Participation  in  the  profits  is  not  decisive  of 
the  question,'  except  so  far  as  it  is  evidence  of  the  relation  of  prin- 
cipal and  agent  between  the  persons  taking  the  profits  and  those 
actually  carrying  on  the  business.'  Whether  such  relation  actually 
existed  is  a  question  of  fact  Upon  the  trial  of  that  question, 
proof  of  a  right  to  participate  in  the  profits  would  be  a  cogent  and 
often  practically  conclusive  piece  of  evidence  to  establish  the  exist- 
ence of  that  relation;  but  there  is  no  sound  foundation  for  an  arbitrary 
rule  of  law  requiring  courts  or  jurors  to  regard  participation  in  the 
profits  as  a  decisive  test  which  will  in  all  instances  necessitate  the 
conclusion  that  the  participator  is  liable  for  the  debts." 

In  the  absence  of  any  known  stipulation  to  the  contrary,  every 
party  of  a  trading  firm,  within  the  scope  of  the  joint  business,  in 
contemplation  of  law,  is  clothed  with  impUe  d  authority  to  enter 
into  simple  contracts  on  behalf  of  the  firm  in  furtherance  of  the 
business  of  the  partne'rship,  and  thereby  bind  each  member  of  the 
firm.  Where,  therefore,  as  in  the  case  of  Wood  v.  Valleite,  7  Ohio 
St.  172,  and  in  the  later  case  of  LeggeU  v.  Hyde,  58  N.  Y.  272, 
money  is  advanced,  to  be  used  in  a  trading  business,  and  returned 
in  a  year  with  a  share  of  the  profits  made  during  that  time,  it  may 
well  be  implied  that  the  business  was  conducted  on  behalf  and  by 
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ihe  aathorityof  the  person  advancing  the  money  and  sharing  the 
profltBy  for  it  is  to  the  continuing  trade,  in  the  ordinary  way,  that 
he  looks  for  his  profits. 

But  such  cases  are  plainly  distinguishable  from  one  where  money 
is  advanced,  to  be  embarked  in  a  single  transaction,  where  no 
credit  is  contemplated.  In  such  case  there  is  no  ground  for  the 
implied  authority  to  incur  debts,  such  as  exists  in  regard  to  a  gen- 
end  trading  business.     Idd.  on  Gont  161. 

In  the  case  before  us  it  is  obvious  that  it  was  not  contemplated 
in  the  arrangement  between  Ghilds  and  Potter  that  any  indebted- 
neas  shoold  be  incurred  in  the  purchase  of  hogs  for  the  contem- 
plated adventure,  to  which  the  whole  business  was  to  be  confined. 
There  is,  then,  no  ground  for  the  implication  of  authority  from 
Ghilds  to  incur  the  debt  in  question.  On  the  contrary,  such  im- 
plication is  rebutted  by  the  advancement  of  money  to  pay  for  all 
the  hogs  that  were  to  come  to  his  hands. 

Moreover,  Ghilds  had  no  l^gal  interest  in  any  of  the  hogs  until 
they  were  delivered  to  him  at  the  cars,  nor  had  he  any  equitable 
interest  in  bogs,  before  such  dielivery,  that  were  bought  by  Potter 
and  not  paid  for  by  money  received  from  Ghilds.  He  had,  then, 
no  interest  whatever  in  the  hogs  bought  of  Harvey  on  credit,  when 
the  debt  to  him  was  incurred;  and  Potter,  before  delivery  to  Ghilds, 
might  have  sold  them  without  being  liable  to  account  to  Ghilds. 
The  fact  is  apparent  that  it  was  the  understanding  of  the  parties 
that  Potter  had  bought  for  himself,  and,  if  need  be,  was  in  like 
manner  to  buy  enough  more  hogs  to  make  two  carloads;  and  it  can- 
not be  doubted  that,  until  their  delivery  at  least,  all  the  hogs 
belonged  to  Potter  alone,  and  at  most  were  only  regarded  as  his 
contribution  to  the  enterprise.  If  so  regarded,  the  case  is  like  that 
of  Wihon  V.  WAUehead,  10  M.  ft  W.  508,  where  it  was  agreed  between 
three  parties  that  one  should  edit,  another  print,  and  the  other  pub- 
lish a  paper,  and  share  equally  in  the  net  profits.  The  printer  was 
to  furnish  the  paper  and  charge  the  firm  at  cost  pricea.  It  was 
held  that  the  printer  alone  was  liable  to  the  person  of  whom  he 
bought  the  paper.  Pabkb,  B.,  said:  '^The  question  is,  did  the 
other  defendants  authorize  Whitehead  to  purchase  the  paper  on 
their  account  or  on  his  own?  It  appears  to  me,  on  the  true  con- 
itruction  of  the  contract,  that  the  latter  was  the  case.  Wlien  the 
paper  waa  in  hia  poaaesdon  ha  waa  at  liberty  to  have  appropriated 
it  to  any  other  pnipoae.'' 


aaz  OHIO, 

EMXYej  T.  Childa. 


But  the  truth  ia.  Potter  was  the  owner  of  the  hogs  until  they  were 
Bold  by  Ghilds;  for  Childs  declined  to  take  any  interest  in  the 
hogc  other  than  as  security  for  the  money  advanced  by  him  to 
Potter.  Looking  to  the  whole  matter,  it  is  clear  that  the  transao* 
tion  was  a  loan  of  money  by  one  paxtj  to  the  other,  on  the  security 
afForded  by  the  possession  of  the  hogs.  Ghilds,  therefore,  was  the 
mere  pledgee  of  the  hogs,  with  a  power  of  sale  by  agreement  of 
the  parties,  and,  as  such,  had  only  special  property  in  the  hogs 
The  general  property  in  the  hogs,  from  first  to  last,  remained  in 
Potter.  He  was  the  owner,  and  if  they  had  died  on  the  way  to 
market,  without  the  fault  of  Ghilds,  the  loss  would  have  fallen 
upon  Potter,  both  by  the  positive  agreement  of  the  parties,  and  the 
legal  effect  of  the  transaction  between  them  as  bailor  and  bailee. 

There  was,  then,  strictly  speakings  no  mutuality  or  oommunity 
of  interest  between  them  in  the  hogs.  Ghilds  had  no  interest  in 
them  ether  than  as  security  for  a  debt,  and  to  find  in  half  the  profits 
of  their  sale  the  measure  of  his  reward  for  the  use  of  his  money, 
to  be  paid  out  of  Potter's  property. 

The  relation  of  the  parties  was  that  of  debtor  and  creditor,  of 
bailor  and  bailee,  and  not  that  of  partners.  They  had  no  mutual 
interest  in  the  hogs  in  common  as  principals  or  proprietors,  nor 
was  either  acting  as  principal  for  himself  and  agent  for  the  other. 
If,  however,  that  relation  could  be  said  to  exist  after  the  hogs  were 
delivered  to  Ghilds,  there  is  no  ground  for  an  inference  that  the 
debt  to  Harvey,  previously  contracted  by  Potter,  was  incurred  upon 
the  authority  of  Ghilds.  On  the  contrary,  the  facts  rebut  any  im- 
plication of  such  authority,  and  are  consistent  only  with  the  suppo 
sition  that  the  debt  was  incurred  without  authority  from  Childs, 
who  was  doubtless  no  lees  surprised  to  learn  of  the  debt  than 
Harvey  was,  after  the  failure  of  Potter,  to  find  the  existence  of  a 
rule  of  law  under  which  he  had  unwittingly  given  credit  to  another 
and  responsible  party.  We  may,  in  conclusion,  therefore,  well 
adopt  in  this  case  the  language  of  Judge  Stobt  (Part,  sec.  36): 
''  Now,  it  is  incumbent  upon  those  who  insist  that  a  partnership 
exists  between  the  parties,  as  to  third  persons,  by  mere  operation 
of  law,  in  opposition  to  their  own  intention,  to  establish  that  in 
the  given  case,  under  all  the  circumstances,  there  is  such  a  rule, 
and  that  it  is  strictly  applicable.'' 

This  disposes  of  the  material  question  made  by  the  record.  The 
eonrt  of  common  pleas  gave  Judgment  in  favor  of  the  plaintifL 
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againrt  both  OhildB  and  Potter.  The  District  Oonrt,  on  error 
FBToreed  the  judgment  as  to  Ghilds.  It  follows  that  the  judgment 
of  the  District  Court  must  be  affirmed. 

Judfftnmi  accordingly. 


FbSBBLL   T.  MAXWILLi 


(8B  Ohio  St.  saa.) 

OUKha§  qfflraiud$~^9etiHU  promite  qf  indemnUif  to  a  mnrtiif. 

A  pramifle  of  indemnitj  1^  one  not  a  party  to  an  obligation  to  induce  another 
to  become  enrety  thereon,  being  a  promiee  to  answer  for  the  default  of  another 
person,  if  not  in  writing,  is  Toid  onder  the  statute  of  frauds. 

Bat  if  a  surety  on  an  obligation,  upon  his  promise  of  indemnity,  procures 
another  to  become  surety  with  him  on  the  same  instrument,  the  promise  is 
not  within  the  statute,  for  the  indemnity  promised  is  to  secure  his  own 
default.* 

A  surety  on  an  administration  bond,  by  his  agreement  of  indemnity,  induoed 
another  to  sign  the  same  bond  as  surety  with  him.  Held,  that  the  agree- 
ment, though  not  in  writing,  was  valid  and  binding  as  between  the  parties 
to  the  agreement. 

ACTION  by  Maxwell  against  Thomas  Ferrell  on  an  agreement 
by  the  latter  to  indemnify  the  former  for  going  surety  with 
him  on  the  bond  of  an  administrator.  The  plaintiff  recovered  judg- 
ment and  the  defendant  prosecuted  his  petition  in  the  Supreme 
Court  to  rcTcrse  the  judgments  of  the  court  below. 
The  finding  of  facts  was  substantially  as  follows : 
John  N.  Ferrell,  August,  1863,  was  appointed  administrator  of 
John  McBeth,  deceased,  and  gave  bond  in  the  sum  of  $3,000,  with 
the  plaintiff  and  defendant  and  others  as  his  sureties. 

After  the  defendant  had  himself  consented  to  become  one  of  the 
sureties  on  the  bond,  defendant  applied  to  the  plaintiff  to  become 
a  surety  on  the  bond  with  him,  and  to  induce  the  plaintiff  to  do 
so,  promised  that  if  he  would  become  such  surety  with  him  he 
would  indemnify  and  save  him  harmless  from  all  loss  and  damage 
that  might  happen  to  him  by  reason  of  becoming  such  surety ;  and 
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ttie  plainti£Fy  by  reason  of  such  promise,  and  relying  thereon,  con- 
sented to  become  one  of  the  sureties  on  the  bond. 

The  agreement  of  the  defendant  was  not  eyidenced  by  writing. 

After  the  plaintiff  had  consented  to  become  surety  on  the  bond, 
it  was  signed  by  said  John  N.  Ferrell,  who  then  took  it  to  the 
plaintiff  to  be  signed  by  him,  in  accordance  with  his  promise  to  the 
defendant,  and  who  then  relying  on  the  said  promise  of  the  defend- 
ant to  save  him  harmless,  and  also  sign  the  bond  himself  as  surety, 
did  sign  said  bond  as  one  of  the  sureties  thereon  ;  and  the  bond 
was  then  taken  by  said  John  N.  Ferrell  to  the  other  sureties  and  to 
the  defendant,  and  was  signed  by  them  and  the  defendant,  and  the 
probate  judge  accepted  and  approyed  the  same. 

Afterward,  by  reason  of  the  neglect  and  default  of  the  said  John 
N.  Ferrell  in  not  paying  oyer  the  balance  of  the  moneys  of  said 
estate  found  to  be  in  his  hands  on  final  settlement  as  such  admin- 
istrator, a  suit  was  brought  on  the  bond  by  the  heirs  of  said  John 
McBeth  against  said  plaintiff  and  the  other  signers  of  the  same. 

None  of  the  defendants  in  the  suit  were  or  are  soWent,  except 
the  plaintiff  and  defendant  and  the  estate  of  John  C.  Dunlayy, 
deceased,  represented  by  Dayid  Chalfant,  administrator  of  said 
estate ;  and  the  defendant,  haying  before  judgment  settled  with 
and  paid  said  heirs  his  one-third  of  the  amount  claimed  in  said 
suit  and  costs,  was  discharged,  and  judgment  was  rendered  in  the 
action  against  said  Walter  0.  Maxwell  and  against  said  Dayid  Chal- 
fant, as  administrator  of  the  estate  of  Dunlayy,  for  the  sum  of 
$895.47,  and  for  costs,  amounting  to  $28.20,  all  of  which,  remains 
unpaid. 

On  these  facts  the  court  held,  as  matter  of  law,  that  Thomas 
Ferrell  was  liable,  and  rendered  judgment  in  fayor  of  Maxwell 
against  him,  that  he  pay  one-half  of  the  judgment  so  rendered 
against  Maxwell. 

Lewis  Letaton,  for  plaintiff  in  error,  claimed  that  the  promise  of 
the  plaintiff  in  error  was  clearly  within  the  statute  of  frauds  and 
yoid,  and  cited  1  Saund.  211c ;  Greeg  y.  Oresfoett^  10  Add  ft  Ellis, 
489 ;  Easier  y.  Whitey  12  Ohio  St.  219 ;  Kelsey  y.  HMs,  13  id.  340; 
Ooodman  y.  Chaeey  1  B.  ft  Aid.  297  ;  Afatsan  y.  Warhamy  2  Dum- 
ford  ft  Bast,  80  ;  Buckmeger  y.  Darnell,  2  Ld.  Baym.  1085 ;  JtTat- 
eon  y.  BofffUon,  3  Meto.  396  ;  Loemis  y.  Netchally  15  Pick.  159  ; 
Eirhham  y.  Marter,  2  B.  ft  Aid.  613 ;  Wing  y.  Terry,  5  Hill,  160 , 
Oarville  y.  Crane,  5  id.  483  ;  Kingehy  y.  Baieoms,  1  Barb.  131. 
Broom  on  Frauds,  §§  153-180. 
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There  is  a  class  of  cases,  where  the  object  of  the  promisor  an  1 
the  efiFeot  of  the  act  of  the  promisee  is  to  subserre  some  purpose 
personal  to  the  promisor,  or  to  secure  to  him  some  benefit  or  ad- 
vantage he  could  not  otherwise  enjoy,  that  are  held  not  to  fall 
within  the  statute.  Williams  y.  Leeper,  3  Burr,;  Casthing  t.  Au- 
imi,  2  East ;  BarraU  v.  TrusseU,  4  Taunt.  117 ;  BrowniM)  v. 
StMardy  5  Taunt  450,  and  many  others  are  examples  of  this  class. 
See  Roberts  on  Frauds,  282.  But  the  signing  of  this  bond  was  in 
no  respect  a  benefit  or  accommodation  to  the  premisor,  but  was  for 
the  sole  benefit  and  accommodation  of  the  administrator ;  nor  was 
flie  promise  one  to  indemnify  the  defendant  in  error  against  any 
de&ult  of  the  plaintiff  in  error,  but  was  a  promise  to  indenmify 
against  answering  for  a  default  of  the  administrator. 

J.  Jf.  MUpy  for  defendant  in  error.  It  is  claimed  by  the  plain- 
tiff in  error  that  his  promise  of  indemnity  is  not  binding  on  him 
by  reason  of  the  statute  of  frauds. 

But  here  loth  Ferrell  and  Maxwell  have  signed  the  bond  for  John 
N.  Ferrell,  and  the  authorities  are  clear  that  we  haye  the  right  to 
show  the  rebdian  between  the  signers  of  the  instrument  by  parol  — 
who  are  principals  and  who  sureties.  Barry  y.  Ransom,  2  Kern 
462  ;  1  Smith's  L.  C.  479  (6  American  ed.) 

If  this  contract  was  made  in  parol,  as  alleged  and  found  by  the 
court,  Ferrell  become  9k  principal  as  to  Maxwell,  and  no  contribu- 
tion could  be  claimed  of  Maxwell  in  case  Ferrell  paid  the  debt 

One  may  be  a  surety  for  a  surety.  1  Lead.  Oas.  in  Eq.  162, 169, 
(8  American  ed.);  1  Story's  Eq.,  §  498  ;  12  Mass.  98 ;  Harris  y. 
Warner,  13  Wend.  400 ;  1  Smith's  L.  0.  479  (6  American  ed. ) 

Now,  in  this  case  Thomas  Ferrell  is  bound  in  writing  to  pay  this 
debt  in  default  of  the  administrator  of  John  N.  Ferrell.  I  believe 
no  case  can  be  found,  where  both  sureties  signed  the  obligation, 
holding  that  the  agreement  of  the  one  to  indemnify  the  other  must 
be  in  writing.  Thomas  y.  Cook,  15  Eng.  Com.  Law,  833 ;  Barrp 
Y.  Ransom,  2  Kern.  492  ;  1  Smith's  L.  0.  478,  479  ;  Blaks  v.  Ools, 
2i  Pick.  97. 

**  Sureties  are  entitled  to  come  into  equity  after  the  debt  is  due, 
to  compel  the  principal  to  pay  the  debt  and  exonerate  them  from 
liability.'*  1  Story's  Eq.,  §§  827,499,  689,  780 ;  4  Kenf  s  Oom.  563 ; 
I  Ohio  St  600. 


Famll  ▼.  MaxwelL 


I  thinky  therefore,  that  the  agreement  of  Thomas  Feri-ell  to  save 
Maxwell  harmless^  was  valid  and  binding,  and  should  be  enforced, 
and  that  the  judgment  of  the  District  Court  was  correct  and  proper. 

Day,  C.  J.  It  is  claimed  by  the  plaintiff  in  error  that  the  agree- 
ment if  idemnity  on  which  the  action  was  founded,  not  being  :n 
writing,  is  void  under  the  statute  of  frauds.  The  question,  then, 
is  whether  the  agreement  is  a  '^  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,^'  within  the  mean- 
ing of  the  fifth  section  of  that  act  ? 

It  is  undoubtedly  settled  law  that  if  a  person  signs  an  obligation 
as  surety  upon  a  promise  of  indemity  by  one  not  bound  by  the  same 
instrument,  the  promise  is  within  tlie  statute,  as  being  a  promine 
to  answer  for  the  default  of  the  principal  upon  his  implied  liability 
to  his  surety.  East&r  v.  WAitey  12  Ohio  St  219  ;  KeUey  v.  Hibbs, 
13  id.  340. 

But  it  is  equally  well  settled  that  if  a  surety  on  an  obligation, 
upon  his  promise  of  indemnity,  procures  another  to  go  surety  with 
him  on  the  same  instrument,  the  promise  is  not  within  the  statute 
for  the  indemnity  promised  is  to  secure  his  own  default  Oldham 
V.  Broomef  ante,  41. 

Recognizing  this  distinction,  upon  a  review  of  the  cases,  the 
result  of  the  authorities  on  the  question  is  stated  in  1  Smith's 
Leading  Cases  (7  Am.  ed.),  511,  as  follows :  '*  A  promise  by  a 
stranger  to  the  debt,  to  indemnify  a  surety  is  prima  fade  within 
the  statute,  because  the  principal  is  bound  by  an  implied  obliga- 
tion to  do  that  which  the  promisor  agrees  to  do  expressly,  and  the 
promise  is,  therefore,  really  to  answer  for  the  default  of  the  prin- 
cipal When,  however,  tiie  promisor  is  directly  or  indirectly 
answerable  for  the  debt  independently  of  the  promise,  any  engage- 
ment which  he  may  make,  that  it  shall  be  paid,  or  that  the  surety 
shall  not  be  compelled  to  pay  it,  will  be  regarded  as  contracted  oo 
his  own  behalf,  and  not  for  the  debt  or  default  of  another,  in  the 
sense  in  which  the  term  is  used  in  the  statute.'' 

In  the  case  before  us.  Maxwell  became  surety  on  the  bond,  rely- 
ing on  the  promised  indemnity  of  the  plaintiff  in  error,  who,  as  he 
agreed  to  do,  also  signed  the  bond  as  surety.  The  case,  then,  falls 
into  the  class  where  the  promisor  is  liable  for  the  debt  independ- 
entiy  of  the  promise  in  question ;  his  engagement  to  indemnify 
Maxwell  must,  therefore,  be  regarded  as  having  been  entered  into  on 
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18  own  behalfy  and  not  for  the  debt  or  default  of  another,  within 
the  meaning  of  the  statnte. 

It  reflultsy  from  this  yiew  of  the  oaae,  that  the  judgment  of  the 
oonrt  below  muat  be  aflBrmed. 

Deone  ajflmmL 


BfBAMMB.  PSTBIL  If.  DuXOITt; 

cnohiotLaoa) 

file  Ohio  riyer  being  a  naylgsble  ilTer  of  the  United  Statee,  not  oonneeted 
with  the  lakee,  onder  the  Jadidary  act  of  1789,  exelasiTe  ori/cinal  oogniianoe 
of  til  cItII  eaaees  of  admiralty  and  maritime  Jnriedietion  arising  thereon  la 
▼eeted  in  the  Diatrlet  Goorte  of  the  United  Statee,  eaTing  to  initore,  howerer, 
in  all  eaeea,  a  oommon-law  remedy,  where  the  eommon  law  is  oompetent  to 
giToH. 

Onntraetfl  for  repairs  or  sappUee  fomiihed  to  a  boat  or  Tetsel  at  her  home 
port  are  maritime  eontraeta,  and,  therefore,  oome  within  the  admiralty  JoriB- 
dietlon  of  the  United  States  District  Coorts.  Bat  oontraets  for  boat  or  ship- 
building are  not  maritime  contracts,  and,  therefore,  do  not  fall  within  that 
Jurisdiction. 

The  test  of  admiralty  Jurisdiction,  under  the  act  of  1789,  Is  the  nature  of  the 
claim  on  which  the  suit  Is  founded,  and  is  not  the  form  of  remedy  resorted 
to.  When  tlie  daim  is  maritime,  it  comes  within  that  Jurisdiction  excla- 
slyely,  excepting  only  the  right  of  suitors  to  pursue  common-law  remedies, 
or  what  Is  equivalent  thereto  in  other  courts. 

A  suit  by  a  proceeding  in  rem  against  a  boat  or  other  craft,  under  the  water 
craft  law  of  this  State,  for  the  breach  of  a  maritime  contract,  is  not  a  oom- 
mon-law remedy,  within  the  meaning  of  the  saring  to  saitors  of  such  reme- 
dies by  the  act  of  1789. 

A  suit  in  rem,  under  the  wateroraft  law  of  this  State,  on  a  claim  for  repairs 
or  supplies  to  a  boat  or  craft  navigating  the  Ohio  river,  is  not  a  mere  proceed 
ing  to  enforce  a  lien,  but  it  Is  also  a  dvil  action,  founded  on  a  contract ;  and 
when  the  didm  Is  a  maritime  contract,  the  proceeding  in  rem  cannot  be  re- 
sorted to  in  the  State  court,  for  upon  sudi  contracts  that  remedy  is,  by  the 
Constitution  and  laws  of  the  United  States,  vested  exdudToly  in  the  United 
States  District  Court 

Vo  maritime  lien  arises  on  a  eontraet  for  repairs  or  supplies  furnished  to  s 
boat  or  Tassel  In  her  home  pott ;  therefore  it  Is  competent  for  the  States 
la  sudi  cases,  to  create  ileus  thersfor,  and  to  prorlde  remedies  for  thelf 
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•nforoement  not  inconsistent  with  the  exdosiTe  jnrisdietion  of  the  edmimltj 
courts. 
The  lien  given  hj  the  WAtercraft  law  of  the  State  on  contracts  for  repairs  or 
supplies  to  a  domestic  host  or  craft,  engaiped  in  inter-State  commerce  on  the 
Ohio  river,  cannot  he  enforced  hj  a  proceeding  in  rem  against  the  boat  or 
craft  in  the  State  court ;  for  that  proceeding,  in  such  esses,  is  within  the 
exclasive  Jurisdiction  of  the  United  Stotes  District  Court. 

PBOOBEDINO  in  rem  to  recover  for  repairs  of  a  ateamboat 
The  opinion  states  the  case. 

LvMoln^  Smith  d  Stephens,  for  plaintift  in  error. 
A.  B.  Hueten,  for  defendant  in  error. 

Day,  Gh.  Je.  The  original  case  was  brought^  by  a  proceed- 
ing in  rem,  under  the  watercraft  law  of  the  state,  in  the  Saperior 
Court  of  Cincinnati,  by  Dumont  against  the  Steamboat  Petrel,  by 
name,  to  recover  for  repairs  at  Cincinnati,  her  home  port,  charged 
to  the  boat,  which  was  engaged  in  internstate  commerce  on  the  Ohio 
river. 

Judgment  was  rendered  against  the  boat,  and  this  petition  in 
error  is  prosecuted  to  reverse  the  judgment,  for  want  of  jurisdic- 
tion in  the  State  court,  to  proceed  in  rem  against  the  boat. 

That  the  Ohio  is  a  navigable  river,  to  which  the  admiralty  juris- 
diction of  the  United  States  courts  extends,  can  not  now  be 
questioned;  nor  can  it  be  disputed  that  such  jurisdiction  of  that 
river  is  controlled  by  the  judiciary  act  of  1789.  These  points  were 
settled  in  The  Steamboat  Chn,  Buett  v.  Long,  18  Ohio  St.  521,  upon 
the  authority  of  the  decisions  of  the  Supreme  Court  of  the  United 
States. 

It  is  claimed,  on  the  part  of  the  plaintiff  in  error,  that^  under 
the  act  of  1789,  the  United  States  District  Court,  as  a  court  of 
admiralty,  has  exclusive  cognizance  of  proceedings  in  rem  toi 
repairs  and  supplies  to  a  vessel  engaged  in  commerce,  though  they 
are  furnished  in  her  home  port 

On  the  part  of  the  defendant  in  error,  it  is  claimed:  1.  That  a 
eontract  for  repairs  or  supplies  of  a  vessel  in  her  home  port  is  not 
a  maritime  contract,  and,  therefore,  not  within  the  admiralty  juris- 
diction. S.  If  it  be  regareed  as  a  maritime  contract,  that  no  marv 
time  lien  arises  thereon,  and,  therefore,  the  enf oroement  of  a  State 
Uen,  by  a  proceeding  tn  rem  in  the  State  court,  auihoriaed  by  a 
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State  lawy  is  no  encroachment  apon  the  admiralty  jurisdiction  of 
the  federal  courtB. 

The  first  qnestion,  then,  to  be  determined^  is,  whether  contracts 
for  repairs  and  supplies  furnished  to  a  Tessel,  at  her  home  port,  are 
maritime  contracts;  for,  if  not,  like  contracts  for  ship-building, 
they  do  not  come  within  the  admiralty  jurisdiction^  and,  thereforci 
no  question  of  conflicting  jurisdiction  can  arise.  Scow  TuttU  v. 
Bitehy  23  Ohio  St  565  ;  S.  C,  13  Am.  Bep.,  270;  PeapWs  Ferry 
Co.  y.  BwTBy  20  How.  393  ;  Raaeh  y.  Chapman,  22  id.  129. 

Undoubtedly  numerous  cases,  and  such  that  may  be  found  in  the 
text*books,  tend  to  show  that  contracts  for  repairs  and  supplies  at 
the  home  port  are  contracts  ''  made  on  land  to  be  performed  on 
land,"  and  oannot,  therefore^  be  regarded  as  maritime  contracts. 
WiOiafMon  y.  Hogan,  46  lU.  504;  Boylan  y.  Sieamer  Victory,  40 
Miss.  244 ;  Oavender  y.  Steamer  Fanny  Barker,  id.  285  ;  Southern 
Dry-Dock  Co.  y.  Oibeon,  22  La.  Ann.  623. 

But  the  Supreme  Court  of  the  United  States  is  the  ultimate 
tribunal  on  questions  pertaining  to  admiralty  jurisdiction;  resort 
musty  therefore,  be  had  to  the  decisions  of  that  court  for  the  deter- 
mination of  this  and  aU  other  questions  relating  to  that  jurisdic- 
tion. 

That  court  has  long  reoognized  contracts  for  repairs  and  supplies 
to  Yessels  in  the  home  port  as  maritime  contracts,  and  sustains  the 
admiralty  jurisdiction  OYcr  them ;  but  (though  not  without  dispute) 
it  holds  that  no  maritimelien  arises  thereon.  It  must,  therefore,  be 
regarded  as  settled  law,  that  such  contracts  are  maritime  contracts, 
though  no  maritime  lien  arises  thereon.  The  General  Smith,  4 
Wheat  438 ;  Ihe  Lottawanna,  20  WalL  219;  Same  case,  21  ib.  571, 
580;  Steamer  St.  Lawrence,  1  Black,  522;  Admiralty  '<Bule  XII.,'' 
21  Waa  560. 

Since,  then,  the  case  can  not  be  summarily  disposed  of  on  the 
grouhd  that  the  contract  on  which  the  suit  was  founded  is  not  a 
maritime  contract,  how  is  it  aflCected  by  the  maritime  character  of 
the  oontraotP  There  would  be  no  difficulty  in  disposing  of  this 
question,  if  a  maritime  lien  resulted  from  tiie  contract;  for^  then, 
it  is  conceded  to  be  the  settled  law,  that  the  proceeding  in  rem 
would  be  within  the  exclueive  cognizance  of  the  admiralty  powers 
of  the  federal  courts.  The  Moeee  Taylor,  4  WalL  411;  The  Hine, 
ib.  565;  The  General  BuM,  supra.  Does  the  fact  that  no  maritime 
lieu  aroee  on  the  contract  lead  to  a  different  result  ?    The  answer 
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to  this  question  requires  a  more  extended  examination  of  iht 
admiralty  jurisdiction  and  powers  conferred  upon  the  Federal 
courts. 

The  Oonstitution  of  the  United  States  extends  the  judicial  power 
of  the  United  States  '^  to  all  cases  of  admiralty  and  maritime  joxis- 
diction/' 

The  9th  section  of  the  judiciary  act  of  1789,  in  establishing  the 
jurisdiction  of  the  Federal  courts,  proyides  that  the  District  Oourti 
of  the  United  States  ''shall  have  exdusive  original  oognixaiioe 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  •  •  • 
saying  to  suitors  in  all  cases  the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent  to  give  it"  The  language  of 
the  act  is  broad  and  general,  comprehending  all  causes  of  admi- 
ralty and  maritime  jurisdiction.  Bvery  case  of  that  charaoter 
comes,  therefore,  within  the  original  cognizance  of  the  District 
Oourt  of  the  United  States,  and  that  cognizance  is  exclusive  of 
that  of  any  other  court,  excepting  only  the  right  of  common-law 
remedies,  which  are  expressly  saved  to  suitors.  If,  then,  the  claim 
on  which  the  suit  is  founded  be  one  of  admiralty  and  maritime 
jurisdiction,  and  the  remedy  resorted  to  is  one  unknown  to  the 
common  law,  it  logically  follows  that  the  case  oomes  within  the 
excludve  cognizance  of  the  Federal  oourt,  and  that  the  State  oourt 
has  not,  therefore,  jurisdiction  of  such  remedy. 

It  must,  then,  be  determined  whether  the  case  is  one  of  admi- 
ralty jurisdiction.  That  the  contract  for  repairs  of  the  boat  at  her 
home  port,  on  which  the  suit  was  brought,  is  a  maritime  contract^ 
on  which  a  suit  inpereonam  might  have  been  brought  in  the  Ad- 
miralty Court,  is  settled  by  the  decisions  of  the  Supreme  Oourt  of 
the  United  States. 

It  is  equally  well  settled  that,  in  the  execution  of  the  admiralty 
powers  of  the  United  States  District  Courts,  process  in  rem  maybe 
issued  by  them  upon  contracts  for  repairs  or  supplies  to  domestic 
vessels,  where  there  exists  a  local  or  State  lien  therefor,  though  no 
maritime  lien  arises  on  such  contracts.  Admiralty  *'Bule  XIX,** 
of  1844  and  of  1859,  21  Wall.  560;  also.  Admiralty  Bnle  ff  1873» 
id.  562;  7%«  Steamer  St.  Lawrence^  1  Black,  522. 

The  fact  that  process  in  rem  was  prohibited  by  ''Admiralty 
Bule  XII."  as  it  existed  from  1859  to  1872,  during  which  period 
this  case  was  brought,  does  not  at  all  affect  the  question  of  Juris- 
diction conferred  by  the  act  of  1789;  for  the  prooeas,  under  tha 
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admiralty  jarisdiction,  whether  it  be  in  personam  or  in  rem,  per- 
UinB  to  the  form  of  remedy  only,  and  is  not  a  test  of  jarisdiction. 
The  admiralty  jurisdiction  of  a  case  rests  upon  other  grounds  than 
that  of  the  form  of  the  remedy  pursued.  In  all  cases  on  contracts 
ooming  within  that  jurisdiction,  the  remedy  may  be  sought  in  per- 
mmamy  and  when  the  case  is  one  in  which  there  exists  a  maritime 
lien,  the  remedy  may,  of  right,  be  pursued  in  rem;  and  if  there 
be  no  maritime  line,  but  one  exists,  arising  from  the  cause  of  action 
against  the  vessel  or  boat  by  virtue  of  a  State  law,  courts  of  admi* 
ralty  may  extend  their  process  in  rem  to  the  enforcement  of  the 
lien,  subject  to  the  rules  of  practice  adopted  by  the  United  States 
Supreme  Court  But  the  use  of  this  process  relates  wholly  to  the 
remedy,  and  not  to  the  jurisdiction  of  the  case.  It  was  accord- 
ingly  held,  in  the  Steamer  St.  Lawrencey  supra,  that,  though  such 
local  or  State  liens  form  no  part  of  the  admiralty  and  maritime 
jurisdiction  conferred  on  the  government  of  the  United  States^ 
they  might  nevertheless  be  enforced  by  the  admiralty  courts,  when 
the  contract  to  which  they  appertained  was  within  the  admiralty 
jurisdiction,  not  as  a  matter  of  right,  but  as  a  discretionary  power, 
which  the  court  might  exercise  for  the  purposes  of  justice.  The 
question  of  jurisdiction,  then,  is  not  dependent  on  the  form  of  the 
process. 

''  The  admiralty  jarisdiction,  in  oases  of  contract,  depends  pri- 
marily upon  the  nature  of  the  contract,  and  is  limited  to  contracts, 
claims,  and  services  purely  maritime,  and  touching  rights  and 
duties  appertaining  to  commerce  and  navigation.'^  Peoples  Ferry 
06.  V.  Beers,  20  How.  393.  That  the  clause  of  the  act,  ''  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,"  relates  to  the  nature 
and  8ubject*mattor  of  such  ^'causes,"  is  evinced  by  the  saving 
clause,  preserving  to  suitors  common-law  remedies  on  the  same 
causes  of  action.  We  must  then  look  to  the  .subject-matter  or 
nature  of  the  contract  to  determine  whether  the  cause  is  one  of 
admiralty  and  maritime  jurisdiction  within  the  meaning  of  the  act 
of  1789.  This  is  the  fundamentel  inquiry  in  all  the  cases  where 
the  question  has  been  raised.  The  Moses  Taylor,  4  Wall.  427;  The 
Belfast,  7  id.  637;  Steamboat  Orleans  v.  Phmbus,  11  Peters,  175; 
Brookman  v.  HamiU,  43  N.  Y.  554 ;  S.  C,  3  Am.  Bep.  731 ;  Steams 
boat  Josephine,  39  N.  Y.  19  ;  Crawford  v.  Bark  Caroline  Reed,  4» 
CaL469. 

There  can  be  no  maritime  lien,  when  the  ease  ralates  to  a  ma* 
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tracty  without  a  maritime  contract  out  of  which  it  ariseB,  and  no 
process  in  rem  is  of  right  without  a  maritime  lien ;  nor  does  the 
State  law  give  a  lien  and  process  in  rem  against  a  boat  other- 
wise than  *'  for  all  debts  contracted  on  account  thereof  "  (S.  &  C. 
262) ;  so  that  at  last  the  process  and  lien  depends  upon  the  con- 
tract, and  without  the  contract  there  would  be  neither  process^ 
lien,  nor  cause  of  action,  it  is  therefore,  the  contract  upon  which 
the  action  is  founded  that  determines  the  question  of  jurisdiction^ 
and  if  that  be  maritime,  it  falls  within  the  admiralty  and  mari- 
time jurisdiction,  conferred  on  the  United  States  District  Courts. 

We  have  already  shown  that  the  claim  on  which  the  suit  was 
based  is  one  of  a  maritime  nature ;  and,  therefore,  it  is  a  '^  cause  of 
admiralty  and  maritime  jurisdiction  "  within  the  meaning  of  the 
ninth  section  of  the  act  of  1789.  That  jurisdiction  is  exclusive, 
and  its  ezclusiye  character  is  not  confined  to  maritime  liensy  but 
expressly  extends  to  all  civil  causes  of  admiraltyand  maritime  juris- 
diction ;  when,  therefore,  the  jurisdiction  exists,  it  is  exdusiTe  in 
all  cases,  subject  only  to  the  saying  clause  of  the  section.  It 
remains,  then,  to  determine  whether  the  case  comes  within  that 
clause.  It  is  in  this  view  only  that  it  becomes  material  to  oonside? 
wnat  effect  the  character  of  the  proceeding  has  upon  the  case. 

The  saying  of  the  section  is  not  that  of  a  concurrent  remedy  in 
other  courts,  leaving  nothing  to  the  exclusive  cognisance  of  the 
admiralty  court,  nor  of  a  State  remedy  where  no  maritime  lien 
exists,  but  the  saving  is  to  suitors  alone,  and  to  them  of  common- 
law  remedies  only.  If,  then,  a  proceeding  in  rem  against  a  boat  or 
vessel,  after  the  manner  of  courts  exercising  admiralty  jurisdiction, 
is  not  a  common-law  remedy,  the  saving  clause  in  question  does 
not  exempt  the  case  from  the  exclusive  cognizance  provided  for  in 
the  act  By  an  act  of  Gongress,  the  forms  and  modes  of  proceed- 
ing of  courts  of  admiralty  jurisdiction  are  required  to  be  according 
to  the  course  of  the  civil  law.  The  Steamer  8i.  Lawrence,  1  Black, 
527.  The  admiralty  proceeding  in  rem  had  its  origm  in  the  civil, 
and  not  in  the  common  law. 

In  the  Moee^  Taylor  and  Sine  cases,  the  Supreme  Court  of  the 
United  Stater  expressly  decided  that  such  a  proceeding  in  rem 
is  not  a  common-law  remedy  within  the  meaning  of  the  aaving 
clause  in  question,  and  these  decisions  were  followed  by  the  Supreme 
Court  of  this  State  in  The  General  BueU  v.  Long,  It  is  true  chat 
in  each  of  these  cases  the  action  was  founded  on  a  claim  where,  bf 
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Tirtne  of  a  maritime  lien,  the  admiralty  remedy  in  rem  existed  as 
matter  of  right  Bnt  the  existence  or  non-existence  of  the  right 
to  that  remedy  in  admiralty  cannot  affect  the  question  as  to 
whether  it  ever  was  a  common-law  remedy.  Nor  is  the  holding  in 
either  case  made  to  depend  at  all  upon  the  existence  of  an  admir- 
alty lien,  but  in  all  of  them  it  is  based  solely  on  the  maritime 
character  of  the  contract.  The  language  of  the  court  in  The  General 
BueUy  as  authoritatively  expressed  in  the  syllabus,  is  as  follows  : 

''  A  proceeding  against  a  steamboat  or  other  watercraf  t  as  defend- 
ant under  the  watercraf t  law  of  this  State  of  February  26,  1840, 
for  the  breach  of  a  maritime  contract,  is  not  a  common-law  remedy, 
within  the  meaning  of  the  saying  clause  of  section  9  of  the  judiciary 
act  of  1789  ;  but  such  a  proceeding  is  in  the  nature,  and  has  the 
effect  of  a  proceeding  in  rem  in  admiralty/^ 

And  such  has  been  the  ruling  in  numerous  cases  where,  as  in  the 
one  before  us,  no  lien  but  that  created  by  the  State  existed.  The 
Steamboat  Joeephine ;  Broohman  y.  HamiU;  Crawford  y.  Bark 
CaroKna  Beed,  etspra  ;  Dever  y.  Steamboat  Hope,  42  Miss.  715 ;  S, 
C,  2  Am.  Bep.  643.  It  may,  then,  be  regarded  as  settled  law  that 
the  proceeding  in  rem  against  a  boat  or  yessel  by  name,  after  the 
manner  of  admiralty  courts,  is  not  a  common-law  remedy,  and 
therefore  not  within  the  saying  clause  of  section  9  of  the  act  of 
1789. 

It  is  said  that  the  suit  was  not  brought  on  a  contract,  but  is 
merely  a  proceeding  to  enforce  a  State  lien,  where  no  maritime  lien 
exists,  and  so  does  not  encroach  upon  the  admiralty  jurisdiction. 
But  the  fact  of  encroachment  is  not  what  decides  the  question  of 
jurisdiction.  Proceeding  by  common-law  remedies,  but  for  the 
laying  clause  of  the  section,  would  be  an  encroachment  of  the  ad- 
miralty jurisdiction. 

In  all  the  cases  the  jurisdiction  is  made  to  depend  upon  the  con- 
tract out  of  which  the  lien  arose.  Any  case  in  rem  may,  in  some 
sense,  be  said  to  be  a  mere  proceeding  to  enforce  a  lien.  A  State 
cannot  create  a  maritime  lien,  nor  are  the  proceedings  in  rem,  in 
any  of  the  cases  in  the  State  courts,  to  enforce  a  maritime  lien  as 
such,  but  are  brought  to  enforce  the  State  lien  only.  The  Moeee 
Taylor  and  General  Buell  cases  were  each  brought  to  enforce  State 
hens,  and  not  maritime  liend ;  and  the  same  argument  might  have 
been  urged  in  those  cases  to  sustain  the  jurisdiction  of  the  State 
eourt;  but  the  State  jurisdiction  was  not  sustained  in  those  cases,  not 
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apon  the  groand  of  an  encroachment  of  liens,  but  becaiue  the  oon- 
tracts  on  which  the  liens  were  founded  were  maritime,  and,  therefore, 
within  the  admiralty  jnrisdiction.  In  the  Buell  case  it  \b  said  in 
the  opinion  that  the  case  was  instituted  against  fche  boat  *'  for  the 
breach  of  a  contract  to  transport  the  plaintiff  ;"  so  the  action,  as 
well  as  the  lien,  is  founded  on  the  contract 

In  Hamilton  y.  Merrily  25  Ohio  St  11,  the  court  say :  The  quea> 
tion  of  jurisdiction,  under  the  watercraft  act,  '^  depends  on  the 
fact  whether  or  not  the  cause  of  action  in  the  case  was  a  maritime 
cause  of  action."  So  in  The  Scow  TuttU,  23  id.  506 ;  S.  0.,  13 
Am.  Bep.  271,  ''the  contract  out  of  which  the  cause  of  action 
arose  "  is  made  the  test  of  jurisdiction ;  so  that  when,  as  in  this 
case,  the  State  lien  is  founded ^on  a  maritime  contract,  the  jurisdic- 
tion of  the  contract  determines  the  fate  of  the  lien  ;  for  without 
the  contract  there  would  be  no  lien  ;  they  cannot  be  separated. 

But  an  examination  of  the  State  watercraft  law  (S.  &  G.  252,  and 
S.  &  S.  92),  under  which  the  suit  was  brought,  will  show  that  the 
action,  as  well  as  the  lidn,  is  based  on  the  contract,  and  that  the 
suit  against  the  boat  is  as  much  founded  upon  the  contract  as  it 
would  have  been  had  it  been  brought  against  the  owner  alone.  By 
the  first  section  of  the  act,  the  lien  against  and  liability  of  the  boat 
^for  debts  contracted  on  account  thereof,"  for  repairs  and  supplies, 
is  provided  for ;  and  the  second  section  authorizes  any  person  hav- 
ing such  claim  to  proceed  '^  against  the  craft  itself."  The  third 
section  provides  that  *^  when  the  suit  shall  be  commenced  against 
the  craft,  the  plaintiff  shall  file  his  petition  *  *  *  against  the 
craft  by  name,  *  *  *  which  petition  shall  contain,  as  in  other 
civil  actions,  a  statement  of  the  facts  constituting  the  plaintiff's 
cause  of  action,  and  a  demand  for  the  relief  which  the  plaintiff 
supposes  himself  entitled  to."  The  fourth  section  provides  that  a 
summons  shall  issue,  with  the  warrant  of  seizure,  ''as  in  other 
civil  actions  ; "  and  the  sixth  section  provides  that  the  case  shall 
proceed  to  judgment  and  execution  to  the  full  satisfaction  of  the 
judgment,  "as  upon  other  judgments."  Accordingly,  the  case 
made  in  the  pleadings  against  the  boat  in  this  case  is,  as  required 
by  the  statute,  the  same  as  it  would  be  if  the  suit  was  against  the 
owner.  The  contract  is,  of  necessity,  the  foundation  of  both  the 
lien  and  the  action,  and  the  suit  is  brought  to  reoover  a  judgment 
on  the  contract  against  the  boat,  as  defendant,  in  place  of  the 
owner.    The  cause  of  action  is  the  contract  for  repairs ;  the  fito> 
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oeeding  agaiiusfc  the  boat  is  a  remedy  given  by  statute  on  the  con- 
tract. Since,  then,  the  enforcement  of  the  lien  cannot  be  detached 
from  an  enforcement  of  the  contract,  and  the  contract,  which  is 
the  basis  of  both  the  lien  and  the  action,  is  of  a  maritime  nature^ 
and,  therefore,  within  the  admiralty  jurisdiction,  the  case  comes 
within  the  cognizance  of  the  admiralty  courts^  which  is  ezclnsiye 
of  that  of  all  other  courts,  except  as  to  common-law  remedies. 

We  have  been  referred  to  decisions  of  the  highest  courts  in  a 
number  of  the  States,  holding  that  the  proceeding  in  rem  on  con- 
tracts for  repairs  or  supplies  to  a  vessel  at  her  home  port  is  not 
within  the  exclusive  jurisdiction  of  the  admiralty  courts.  But  the 
ground  of  the  decisions,  in  all  the  cases  which  give  any  reasons 
therefor,  is  that  the  contract  is  not  a  maritime  contract.  That 
ground,  under  the  decisions  of  the  ITnited  States  Supreme  Oourt, 
we  have  seen,  is  not  tenable. 

The  following  cases,  directly  on  the  question  involved  in  this 
case,  recognizing  the  maritime  nature  of  such  contracts^  are  in 
accordance  with  the  views  we  have  expressed^  and  have  influenced 
our  determination  of  the  case.  Brookman  v.  ffamill,  43  N.  Y.  564; 
8.  0.,  3  Am.  Bep.  731;  Skamboat  Josephine,  39  N.  Y.  19;  Oraw- 
ford  V.  Bark  Caroline  Reed,  42  Cal.  469;  Dever  v.  Steamboat  Hope, 
42  Miss.  715;  S.  0.,  2  Am.  Bep.  643;  Weston  v.  Morse,  40  Wis. 
455. 

Although  the  exact  point  in  controversy  in  this  case  has  not, 
perhaps,  been  necessarily  involved  in  any  case  decided  by  the 
United  States  Supreme  Oourt,  it  is  believed  the  principles  involved 
in  the  cases  determined  by  that  court  are  decisive  of  the  case- 
Vaicous  dicta  of  some  of  the  justices  of  that  court  have  been  re- 
ferred to  in  support  of  the  proposition  that  when  courts  of  admi- 
ralty refuse  the  process  in  rem,  resort  may  be  had  to  the  State  laws 
giving  that  form  of  remedy.  But  these  dicta  are  referable  to  a  want  of 
admiralty  jurisdiction  of  the  contract,  or  to  the  enforcement  of  State 
liens  in  the  State  courts  by  proceedings  other  than  the  process  in 
rem* 

In  The  Belfast,  7  Wall.  624,  it  is  said:  ''State  legislatures  have 
no  authority  to  create  a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  upon  a  State  court  to  enforce  such  a  lien  by  a  suit  of 
proceeding  in  rem,  as  praotioed  in  the  admiralty  courts.  *  *  * 
Such  a  lien  does  not  arise  in  a  contract  for  materials  and  supplies 
furnished  to  a  vessel  in  her  home  port;  and,  in  respect  to  such 
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oontractSy  it  is  oompetent  for  the  States  ander  the  deoisions  of  this 
court,  to  create  such  liens  as  their  legislatures  may  deem  just  and 
expedient,  not  amounting  to  a  regulation  of  commerce,  and  to  en- 
act reasonable  rules  and  regulations  prescribing  the  mode  of  their 
enforcement.'' 

'*  Contracts  for  ship-building  are  held  not  to  be  maritime  con* 
tracts,  and,  of  course,  they  fall  within  the  same  category. " 

The  same  justice  has  many  times  since  repeated  the  same  re- 
marks, without,  however,  ever  haying  explained  how  contracts  for 
ship-building,  not  coming  within  the  admiralty  jurisdiction,  fall 
into  the  same  category  with  maritime  contracts  in  which  no  mari- 
time lien  arises,  nor  what  would  be  regarded  as  reasonable  rules 
and  regulations  for  the  enforcement  of  such  maritime  contracts. 

In  the  latter  case  of  Bdwardi  v.  BUiot,  21  WalL  532,  we  are  left 
to  infer  that  a  proceeding  in  rem  on  such  contracts  in  a  State 
court  would  be  in  conflict  with  the  exclusive  cognisance  of  the  ad- 
miralty courts;  for  the  same  justice  there  says,  in  regard  to  such 
contracts  and  State  liens,  that  the  State  may  *'  enact  reasonable 
rules  and  regulations  prescribing  the  mode  of  their  enforcement, 
if  not  inconsistent  mth  the  exelueive  Jurisdiction  of  the  admiraUjf 
courts,^*  The  words  here  added  to  the  former  statement  of  the 
power  of  the  State  courts  are  significant,  in  connection  with  the 
fact  that  the  case  was  decided  about  the  time  that  of  7^  Lotta^ 
wanna,  21  Wall.  668,  which  was  twice  argued  and  much  considered, 
was  announced.  In  that  case  the  opinion  was  delivered  by  anothef 
justice,  who  is  more  explicit.    His  language  is  as  follows: 

^'  It  seems  to  be  settled  in  our  jarsprudence  that  so  long  as  Con- 
gress does  not  interpose  to  regulate  the  subject,  the  right  of  mate* 
rial-men  furnishing  necessaries  to  a  vessel  in  her  home  port  may 
be  regulated  in  each  State  by  State  legislation.  State  laws,  it  is 
true,  cannot  exclude  the  contract  for  furnishing  such  necessaries 
from  the  domain  of  admiralty  jurisdiction,  for  it  is  a  maritime 
contract,  and  they  cannot  alter  the  limits  of  that  jurisdiction;  nor 
can  they  confer  it  upon  the  State  courts  so  as  to  enable  them  to 
proceed  in  rem  for  the  enforcement  of  liens  created  by  such  State 
laws,  for  it  is  exclusively  conferred  upon  the  District  Courts  of  the 
United  States.  They  can  only  authorize  the  enforcement  thereof 
by  common-law  remedies,  or  such  remedies  as  are  equivalent 
thereto.     But  the  District  Courts  of  the  United  States,  having 
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jnriadiotioii  of  the  contract  as  a  maritime  one,  may  enforce  liens 
giTen  for  its  secnrity,  even  when  created  by  State  laws." 

This  enunciation  from  the  Snpreme  Court  of  the  United  States 
18  directly  in  point,  and  is  in  harmony  with  its  former  decisions. 
Wi  may,  therefore,  reasonably  conclude  that  it  was  put  forth  as  the 
holding  of  the  court  upon  a  point  which,  though  not^ssential  to 
the  decision  of  the  case,  had  been  considered  by  them,  for  it  is 
evident  that  the  point  has  often  been  called  to  their  attention. 

We  are  strengthened  in  this  belief  from  the  fact  that  the  rule 
restoring  the  process  in  rem  against  domestic  ships  to  the  admiralty 
courts,  was  adopted  by  the  Supreme  Gourt  about  the  time  of  the 
later  decisions  referred  to,  doubtless  to  preserve  the  remedy  in  rem, 
which  would  otherwise  be  wholly  unavailable  in  that  class  of  cases. 

It  follows  that  the  remedy  in  rem  against  a  boat  or  vessel,  given 
by  the  State  watercraft  law,  so  far  as  it  relates  to  contracts  of  a 
maritime  nature,  is  unavailable  in  the  State  courts,  by  reason  of  its 
being  within  the  exclusive  cognizance  of  courts  of  admiralty  juris- 
diction, «nd  that  such  State  liens,  so  far  as  relates  to  the  State 
courts,  are  left  to  be  enforced  therein  by  other  remedies,  which 
aie  or  may  be  piovided  by  law. 

Judgmmt  revereei 
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CMN.H.9.) 

The  exMator  luanad  In  a  will  is  a  eompetent  attestiiig  witDMt  llMiwto.  wkw» 
be  has  no  benefidal  interest  therein  other  than  the  eommlsslon  on  the  estate 
allowed  hj  law  for  his  serrioes. 

APPBAL  from  a  decree  of  the  jadge  of  probate  of  Merrimack 
county^  proTing  and  approving  a  certain  paper  as  the  last 
will  and  testament  of  Francis  Dayis,  deceased.  Among  other 
thingBy  it  was  aUeged  by  the  contestant,  that  the  said  will  was  not 
dnlj  execated,  for  the  reason  that  one  of  the  three  attesting  wit> 
nesses  of  said  instrument  was  Mary  A.  Harrimany  who  was,  at  the 
date  of  the  execation  thereof,  and  now  is,  the  wife  of  said  Henry 
H.  Harrimany  who  wrote  said  instrument,  and  who  is  named 
therein  as  executor,  and  who  has  accepted  said  office  and  tmstB, 
and  has  been  duly  appointed  and  qualified  in  respect  thereto,  and 
was,  at  the  date  of  such  probate  in  solemn  form,  and  ii,  acting  in 
such  capacities. 

Hawthorns  S  Ormn$,  Mugridg$  and  Ibppan,  for  appdlaat. 

Eoitmanf  Pas$  J  AtUn  and  SargmU  S  0^a$$,  for  appeUea. 
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Ladd,  J.  I  agree  with  the  chief  justice,  that  the  right  of  Judith 
H  Stewart  to  have  the  will  proved  in  solemn  form  was  not  lost  by 
the  lapse  of  time,  and  do  not  wish  to  add  any  thing  to  the  reasons 
he  has  given  for  that  conclusion. 

The  second  question  in  the  case  is,  was  Mary  A.  Harriman,  wife 
of  the  executor,  Henry  H.  Harriman,  a  '^  credible  witness  "  within 
the  meaning  of  the  statute,  at  the  time  of  the  execution  of  the 
will?  It  is  conceded  that  this  depends  upon  whether  her  husband 
was  disqualified  to  be  a  subscribing  witness,  by  the  fact  that  he  was 
therein  named  as  executor.  This  question  has,  therefore,  been  most 
elaborately  discussed  by  counsel,  who  have  called  our  attention  to 
a  great  number  of  cases,  both  English  and  American,  bearing  more 
or  less  directly  upon  it  As  to  the  English  authorities,  they  seem 
to  be  uniform,  that  an  executor,  who  takes  no  beneficial  interest 
under  the  will,  is  a  good  attesting  witness.  Phipps  v.  Pitcher^  6 
Taunt  220  ;  BMuan  v.  BrornUyy  12  East,  250  ;  Goodtith  v.  W$U 
ford,  1  Doug.  139  ;  and  see  Lowe  v.  JoUiffe,  1  Wm.  Bl.  365.  It  is 
said,  however,  by  counsel  for  the  appellant,  that  these  cases  may 
stand  well  enough,  because  in  England  the  office  of  executor  is 
simply  a  burdensome  trust,  for  the  performance  of  which  no  com- 
pensation is  allowed ;  but  that  where,  as  in  this  State,  a  commis- 
sion on  moneys  ooming  to  the  hands  of  the  executor  by  way  of  re- 
muneration for  his  services,  and  for  the  care,  trouble,  and  risk  not 
otherwise  compensated  {Gordon  v.  West,  8  N.  H.  444),  he  takes 
such  a  direct  interest  under  the  will  as  disqualifies  him  to  be  a  sub- 
scribing witness. 

The  question  is,  was  the  witness  incompetent  by  reason  of  inter- 
est at  the  time  of  attesting  the  will  ?  (}en.  Stats.,  ch.  175,  §  12  ; 
and  see  1  Bedf.  on  Wills  253,  n.  1.  It  seems  to  me  this  question 
is  determined  in  the  negative  by  the  plainest  application  of  the  rule 
with  respect  to  disqualifying  interest,  as  laid  down  in  all  the  booics 
and  cases.  That  rule,  as  given  by  Professor  Oreenleaf,  is,  it  must 
be,  a  present  certain  and  vested  interest,  and  not  an  interest  un- 
certain, remote  or  contingent.  1  Oreenl.  Ev.,  §  390.  That  this 
has  always  been  recognized  in  this  State  as  a  correct  statement  of 
the  rule  is  abundantly  shown  by  the  numerous  cases  in  our  reports, 
where  it  was  discussed  and  applied  before  the  statutes  removing  the 
disqualification  of  interest    Mor.  Dig.,  tit  Interest,  p.  641,  et  $eq. 

Which  one  of  the  requirements  of  this  rule  is  met  by  the  fact, 
that,  if  the  testator  does  not  revoke  his  will,  nor  make  another 
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nor  nominate  another  executor,  and  the  execntor  lives,  and  aooepti 
the  trust,  and  is  duly  appointed  to  administer  by  the  Probate 
Court,  and  actually  enters  upon  the  administration,  he  will  be 
entitled  to  commissions  ? 

Was  the  interest  a  present  interest  at  the  time  of  the  attestation? 
The  answer  to  this  is  found  in  the  fact,  that  the  will  does  not  take 
efEect  till  the  death  of  the  testator.  Was  it  certain  ?  The  answer  to 
this  IS  found  in  the  &ct,  that  if  the  executor  died  before  the  testa- 
tor, there  is  nothing  which  he  has  taken  by  the  will  that  will  go  to 
his  heir  or  administrator,  or  that  he  can  himself  dispose  of  by  wilL 
It  is  inconceivable  to  me  upon  what  ground,  or  in  what  proper  sense 
of  the  term,  an  interest  can  be  called  vested,  which  may  be  recalled 
and  obliterated  by  him  who  has  created  it  at  any  moment  after  its 
creation,  and  before  the  possibility  of  its  possession  and  enjoyment 
has  ever  arisen.  A  thing  like  this,  so  evanescent  and  uncertain  as 
almost  to  elude  the  keenest  legal  optics,  seems  hardly  entitled  to 
be  called  an  interest  at  all,  much  less  a  vested  interest  The  word 
''  vest ''  is  defined,  ^  to  give  an  immediate  fixed  right  of  present  oi 
future  enjoyment"  Bouv.  L.  Die.  A  vested  interest  can  mean 
nothing  else  than  an  interest  in  respect  of  which  there  ia  a  fixed 
right  of  present  or  future  enjoyment.  The  power  of  a  testator  over 
his  will  to  destroy  it,  make  a  new  one,  or  appoint  another  executor, 
certainly  seems  to  leave  narrow  ground  for  the  contention  that  the 
interest  of  the  execntor  therein  named  is  a  vested  interest 

In  Smith  v.  Blackham,  1  Salk.  283,  Tb&bt,  0.  J.,  held  that  ''ao 
heir  apparent  may  be  a  witness  concerning  the  title  of  the  land, 
but  a  remainderman  cannot,  for  he  hath  a  present  estate  in  the 
land  ;  but  the  heirship  of  the  heir  is  a  mere  contingency."  This 
seems  to  be  going  about  as  far  as  to  hold  that  an  executor,  to 
whom  a  beneficial  interest  is  given  by  the  will,  may  be  an  attesting 
witness.  There  is  no  fixed  present  right  in  either  case,  and  the 
contingency  as  to  future  enjoyment  is  to  all  appearanoe  as  great  in 
the  case  of  a  legatee  or  devisee  before  the  death  of  the  testator,  as 
in  case  of  an  heir  apparent  before  the  death  of  the  anoestor.  But 
I  have  not  seen  the  doctrine  anywhere  questioned,  and  Mr.  Green* 
leaf  quotes  it  as  good  law.  1  Or.  Bv.,  §  390.  This  case  was  in  169a 
Nearly  a  hundred  years  later,  in  the  case  of  BmU  v.  BaJetTf  8  Term 
27,  Lord  Ebnton  has  some  observations  on  the  subject,  which  I 
quote.  He  says  :  ^*  I  premise,  with  mentioning  what  was  said  b} 
Tjord  Manspixld  (  Walton  v.  ShMey,  1  Term,  300,)  on  thii  subjeot. 
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that  *  the  old  cases,  upon  the  ooin|)etenc7  of  witnesses,  have  gone 
upon  very  sabtle  grounds.  Bat  of  late  years  the  courts  have  en- 
deavoredy  as  far  as  possible  consistent  with  those  authorities,  to  let 
the  objection  go  to  the  cr$dii  rather  than  to  the  competency  of  a 
wltnees  ; '  and  if  the  opinion  of  ao  great  a  judge  stood  in  need  of 
any  support,  it  would  have  it  from  the  sentiments  of  Lord  Habd- 
wiCKE,  in  the  case  of  Xing  v.  Bray  (Cas.  Temp.,  Hard.,  360),  who 
said,  that  '*  wheneyera  question  of  this  sort  arose  on  which  a  doubt 
might  be  raised,  he  was  always  inclined  to  restrain  to  the  credit 
rather  than  to  the  competency  of  the  witness,  making  such  obser- 
vations to  the  jury  as  the  nature  of  the  case  should  require.  Now, 
fortified  with  two  such  authorities  as  these,  I  have  no  scruples  in 
declaring  my  concurrence  that,  wherever  there  are  not  any  positive 
rules  of  law  against  it,  it  is  better  to  receive  the  evidence  of  the 
witness,  making,  nevertheless,  such  observations  on  the  credit  of 
the  party  as  his  situation  requires.''  But  in  the  case  which  we  are 
considering,  after  the  lapse  of  almost  another  century,  when  the 
policy  of  the  law  has  become  fixed  and  unmistakable  in  the  direction 
of  admitting  rather  than  excluding  light,  I  think  it  is  quite  unnec- 
essary to  invoke  even  the  sensible  doctrine  thus  emphatically  an- 
nounced by  Habdwiokb,  Maksfiblo,  and  Ebnton  ;  for  in  none 
of  the  oldest  cases  have  I  found  a  witness  excluded  for  interest 
upon  a  ground  sufficiently  subtle  to  warrant  us  in  holding  this  wit- 
ness incompetent. 

Riehardaon  v.  Richardson^  36  Vt  238,  is  exactly  in  point,  and  I 
do  not  see  how  a  different  position  can  be  held  without  overturn- 
ing such  cases  as  Sears  v.  DiUinghaniy  12  HAass.  368  ;  Oomstock  v. 
HacttymSn  8  Oonn.  264,  and  a  multitude  of  others,  decided  by  Amer- 
ican courts  which  Judge  Bedfield  (1  Bedf.  on  Wills  268,  n.  12) 
cites  in  support  of  his  own  statement,  that ''  the  proposition  of  the 
competency  of  an  executor  to  be  one  of  the  witnesses  of  the  will 
seems  to  be  well  settled  in  the  American  States." 

I  have  thus  far  placed  my  opinion  upon  the  sole  ground  that  the 
right  of  the  executor,  named  in  the  will,  to  administer  the  testator's 
estate,  and  so  to  receive  commissions,  was  not  a  present  certain, 
and  vested  interest,  such  as  to  render  him,  or,  what  amounts  to  the 
same  thing,  his  wife,  incompetent.  But  even  admitting  that  this  is 
not  so, — ^^that  his  right  was  then  certain  and  fixed, —  the  appellant 
has  stiU  a  further  objection,  to  overcome  which  seems  to  me  ez« 
tremely  formidable,  to  say  the  least  Did  that  ri^^ht  constitute  an  m- 
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terest  of  such  character  as  to  disqualify  ?  Upon  this  point,  Poland, 
G.  J.9  in  Richardson  t.  Richardson,  supra,  says:  *'  Bnt  if  it  be  re- 
garded as  settled  at  the  time  that  he  is  to  be  exeoator,  the  only 
interest  he  can  be  said  to  acquire  is  to  perform  a  serTice,  for  which 
he  is  to  reoeiye  a  bare  compensation  jnst  in  proportion  to  the  serv. 
ice  performed.  This  can  hardly  be  regarded  as  a  legal  interest,  by 
any  rule  that  has  erer  been  recognized  in  the  law.  If  a  fixed  per 
cent  were  giren  by  law,  irrespectiye  of  the  actual  seryicee  per* 
formed,  it  would  be  quite  a  different  case."  To  my  mind  that  is 
conclusiye.  But  whether  it  be  so  regarded  or  not,  it  is  certainly 
sufBcient  to  raise  a  yery  graye  doubt,  and  such  a  doubt  as  makes  it 
the  duty  of  the  court  to  apply  the  doctrine  of  the  great  English 
Judges  already  quoted,  and  admit  the  witness,  weighing  the  fact  of 
inclination  or  bias  which  may  be  thus  created  in  her  mind,  for 
whateyer  it  may  be  worth,  against  her  credit. 

Smith,  J.  It  would  be  little  less  than  absurd  to  hold  that  a 
petition  for  the  re-examination  of  the  probate  of  a  will  must  not 
only  be  filed,  but  that  a  hearing  or  trial  thereon  should  be  had,  and 
a  decree  or  judgment  rendered,  ail  within  the  space  of  one  year 
from  the  probate  of  the  wilL  Such  a  result  could  not  ordinarily  be 
reached  by  the  use  of  eyen  the  utmost  diligence.  If  the  legislature 
intended  such  a  construction  should  be  pat  upon  the  statute  — 
Qen.  Stats.,  ch.  175,  §  7  —  they  haye  failed  to  say  so,  and  too 
serious  consequences  are  inyolyed  to  warrant  us  in  holding  that 
such  intent  is  to  be  inferred  from  the  language  used. 

The  other  question  raised  is,  whether  the  wife  of  a  person  named 
as  executor  is  a  credible  attesting  witness  to  the  execution  of  a  will. 
This  question,  so  far  as  I  am  aware,  is  presented  here  for  the  first 
time.  I  haye  examined,  so  far  as  I  haye  had  opportunity,  the 
decisions  of  other  States,  and,  with  the  exceptions  of  the  courts 
in  North  and  South  Carolina,  the  authorities  are  uniform  that  the 
executor,  not  otherwise  interested  in  a  will,  is  a  competent  attest- 
ing witness. 

In  BMison  y.  Bromley,  12  East,  '^50,  the  wife  of  an  executor, 
taking  no  beneficial  interest  under  the  will,  was  held  to  be  a  com- 
petent  attesting  witness  to  proye  the  execution  of  it,  within  the 
description  of  a  credible  witness  in  the  statute  of  frauds  (29  Car. 
2,  ch.  3,  §  5).  Lord  Ellbnbobough,  C.  J.,  said:  **  The  point  had 
been  decided  so  long  ago  as  Lord  Halk's  time,  that  an  exeoutoi 
haying  no  intersst  in  the  surplna  was  a  good  witnen  to  proTO  the 


AUGUST  TERM,  1875.  {[^ 

Stewart  ▼.  HArrimaii. 

will  in  a  oanse  concerning  the  estate,  and  this  had  been  followed 
by  other  decisions  to  the  same  eflFecf  So,  in  Phipps  y.  Pitcher^  6 
Taunt.  220,  an  executor,  clothed  with  a  trust  to  pa;  debts,  and  to 
lay  out  money  for  the  benefit  of  the  testator's  children,  and  with 
power  to  sell  lands,  but  taking  no  beneficial  interest  in  the  will,  was 
hdd  to  be  a  good  attesting  witness  to  the  will. 

Of  the  American  cases,  in  Snyder  y.  Bully  17  Penn.  St.  58,  is  an 
able  opinion  by  Gibson,  G.  J.,  where  the  executor  was  held  to  be  a 
competent  subscribing  witness.  He  said:  **  Granting  for  the  moment 
that  the  office  of  an  executor  is  a  beneficial  one,  he  was  not  an  ex- 
ecutor, though  nominated,  for  no  man  liying  has  an  executor,  but 
he  might  eyentually  be  one.  True,  but  he  might  not.  He  might 
die  in  'the  life-time  of  the  testator,  or  his  nomination  might  be  re- 
yoked,  or  he  might  not  find  it  conyenient  to  accept.  He  may  haye 
had  the  executorship  in  prospect;  but  a  contingent  interest  doee 
not  disqualify  a  witness  at  the  time  of  deposing,  or  for  an  equal  rea- 
son at  the  time  of  attesting.  Had  he  renounced,  he  might  haye 
been  sworn;  yet  his  renunciation  would  not  haye  been  a  release  of 
an  immediate  interest.  But,  in  contemplation  of  law,  an  execu- 
torship is  not  an  office  of  profit.  In  England,  the  seryices  are  gra* 
tnitous,  and,  though  they  are  paid  for  here,  the  design  of  the 
allowance  is  compensation.  It  is  sometimes  more,  and  seldom  less; 
but  the  executor  is  supposed  to  get  nothing  that  he  has  not  earned, 
and  if  he  sometimes  gets  too  much,  it  is  the  fault  of  the  court 
and  not  of  the  law.  *  *  *  Now,  on  no  rule  of  eyidence  can 
the  expectation  of  a  fat  job  go  to  more  than  credibility;  and  inter- 
est which  goes  to  competency  is  fixed  and  certain." 

This  point  is  decided  the  same  way  in  Maine,  in  Jones  y.  Larra- 
bee,  47  Me.  474;  Patten  y.  TaUman,  27  id.  17;  Warren  y.  Baxter, 
48  id.  193;  also,  in  Massachusetts,  in  Sears  y.  Dillingham,  12  Mass. 
358;  Wyman  y.  Symmes,  10  Allen,  153;  also,  in  Connecticut,  in 
Cometoek  y.  Hadlyme,  8  Conn.  254;  also,  in  New  York,  in  Mo 
Donaugh  y.  Loughtiny  20  Barb.  238.  To  the  same  effect  are  Denn  y. 
Allen,  1  Penning  (N.  J.),  35;  Coalter  y.  Bryan,  1  Gratt.  (Va«)  18; 
PeraUa  y.  Castro,  6  Cal.  354;  Orndorff  y.  Hummer,  12  B.  Monr 
(Ky.)  619;  and  Meyer  y,  Frogg,  7  Fla.  292. 

In  Richardson  y.  Richardson,  it  was  said  the  only  interest  the 
executor  can  be  said  to  acquire  is,  to  perform  a  seryice  for  which 
he  is  to  reoeiye  a  bare  compensation,  just  in  proportion  to  the  serr* 
\m  performed. 
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In  Meyer  y.  Frogg^  Chief  Justice  Bbltzell  says  a  oontra  con- 
struction **  would  disqualify  not  only  the  executor  but  all  others 
rendering  serrices  to  the  estate.  The  judge  of  probate  himself  is 
allowed  a  compensation  for  his  services  in  taking  probate  of  the 
will;  why  is  he  not  incompetent?  In  like  manner  the  sherifF^  ap- 
praisers of  the  estate,  the  auctioneer,  mechanic,  merchant,  and 
lawyers  rendering  serrice,  are  entitled  to  compensation;  why  are 
they  not  also  disqualified  and  incompetent  witnesses?" 

In  McDanaugh  v.  Loughlin^  supra^  one  Gassidy,  a  subscribing 
witness,  was  named  as  executor  and  residuary  legatee  in  trust.  S. 
B.  STBOira,  J.,  said:  '^  It  is  undoubtedly  beneficial  to  haye  an  em- 
ployment for  a  reasonable  compensation,  but  the  benefit  is  not  of  a 
character  to  disqualify  a  witness;  and  it  is  to  such  only  that  the 
statute  refers.  *  *  *  I  am  inclined  to  follow  the  English  de- 
cisions, as  it  seems  to  me  they  are  supported  by  the  better  reason. 
It  is  true,  that  in  England  the  executor  has  not  generally  any  com- 
pensation for  his  seryicess  but  it  is  taking  a  yery  narrow  yiew  of 
the  subject  to  suppose  that  the  statute  allowing  a  meager  compen- 
sation for  what  are  too  often  unthankful  seryices,  can  confer  such 
a  benefit  as  to  disqualify  an  otherwise  competent  witness.  The 
tendency  of  modem  legislation  is  to  relax  the  rules  of  exclusion, 
and  I  yield  to  the  spirit  of  the  age  where  those  rules  were  merely 
technical  or  had  no  substantial  foundation."  This  decision  dearly 
oyerrules  BurrUt  y.  Sillimany  16  Barb.  198,  where  the  conclusion 
was  reached  by  the  court,  as  stated  by  Habeis,  J.,  **  with  some 
hesitation." 

In  seeming  confiict  with  the  foregoing  decisions  is  Tuek^r  y. 
Tucker y  6  Ired.  (N.  0.)  82,  where  the  executor  was  held  to  be  an 
interested  witness,  **  because  the  act  of  1799  gaye  an  executor  a 
legal  right  aver  and  above  his  charges  and  disbursements  to  com* 
missions  on  the  personal  estate." 

In  ffuie  y.  McOonnett,  2  Jones'  Law  (N.  0.),  455,  the  court  re- 
mark: **  It  is  well  settled  that  an  attesting  witness  to  a  will  must 
be  competent  at  the  time  of  attestation,  and  that  no  subsequent 
release,  where  the  objection  is  one  of  interest,  can  restore  compe- 
tency. The  leading  case  in  this  State  is  AUieon  y.  AUison,  4 
Hawks,  141.  This  was  followed  by  the  case  of  Tucker  y.  Thicker, 
5  Ired.  161,  in  which  the  case  of  Allison  is  cited  and  approyed, 
and  in  Morton  y.  Ingraniy  11  id.  368.  Both  those  cases  are  referred 
to  as  eerreetly  decided,  that  the  right  to  commissions  which  an 
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executor  under  our  atatate  has  is  Btich  an  interest  as  disqualifies  a 
witness,  and  that  a  release  does  not  remove  the  disqualification. 

In  the  case  of  ffute  t.  McConnell,  the  wife  of  the  person  named 
as  executor  was  one  of  the  subscribing  witnesses;  and  the  case 
would  be  directly  in  point  here,  if  it  is  aathorit;  in  this  State. 

The  decision  in  these  North  Carolina  cases  turned  upon  the 
peculiar  provisions  of  their  statutes,  which  gave  the  executor  com- 
missions aver  and  above  his  charges  and  disbursements.  In  Allison 
V.  AUiion  the  court  say  that  the  right  to  commissions  is  such  an  in- 
terest as  disqualifies  a  witness,  and  that  the  executor  has  a  right  hy 
law  to  commissions.  These  decisions  are  thus  clearly  distinguish- 
able from  the  authorities  of  other  States  above  cited,  where  com- 
missions are  allowed,  not  by  virtue  of  some  peremptory  statute  as 
perquisites,  but,  as  in  this  State,  as  compensation  for  services. 
Gordon  v.  West^  8  N.  H.  444;  Lucy  v.  Ltbcy^  55  id.  9. 

In  Taylor  v.  Taylor,  1  Rich.  (S.  0.)  531,  an  executor  was  held  to 
be  an  incompetent  attesting  witness  to  a  will  of  personal  property, 
under  the  act  of  1824;  but  the  decision  was  by  a  divided  court, 
and  several  of  the  judges  delivered  very  able  dissenting  opinions. 

It  appears,  then,  that  the  decisions  in  this  country  uniformly 
support  the  doctrine  that  the  executor,  not  otherwise  interested  in 
the  will,  is  a  competent  attesting  witness,  except  the  cases  above 
cited  from  the  Carolinas,  which  would  seem  to  stand  upon  excep- 
tional grounds.  In  the  face  of  authorities  so  numerous,  and 
concurred  in  by  courts  eminent  for  the  ability  of  their  judges,  I 
should  hesitate  to  dissent,  even  though  there  might  be  doubt  as  to 
the  soundness  of  the  principle  upon  which  their  decisions  rest; 
bat  I  think  it  has  been  clearly  shown  that  there  is  no  well  grounded 
objection  to  the  competency  of  an  executor  as  an  attesting  witness 
to  a  will  on  the  score  of  interest  in  the  compensation  to  which  he 
is  entitled  for  services  rendered,  and  the  principle  ought  not  at  this 
day  to  be  questioned.  The  policy  of  legislation  of  late  years  has 
been  to  relax  the  strictness  of  the  rules  excluding  testimony  on  the 
ground  of  interest,  and  to  admit  such  witnesses  as  may  be  available, 
leaving  the  question  of  credibility  to  be  weighed  with  the  evidence. 
Disabilities  have  been  removed  from  parties  in  civil  suits,  from 
prisoners  in  criminal  prosecutions,  and  from  persons  convicted  of 
crime,  until  scarcely  an  obstacle  remains  in  the  way  of  preventing 
any  and  every  one,  who  can  throw  any  light  upon  the  issue,  from 
tMtifying  as  to  all  facts  within  his  knowledge. 
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To  hold)  therefore,  that  Mrs.  Harriman  is  not  a  oompeteni 
attoBtmg  witness  to  this  will  would,  in  my  judgment,  be  takinff  a 
retrograde  step  in  the  interpretation  of  principles  that  should 
govern  the  admission  of  evidenoe  in  this  class  of  cases  especially, 
and  in  the  trial  of  causes  generally.  We  are  not  called  upon  to 
take  any  narrow  views  of  the  subject,  but  are  rather  required  to  so 
interpret  the  law  that  the  intention  of  testators  will  be  carried  into 
effect  and  not  be  defeated. 

Cku$  diiekarff^d. 

CusHivo,  0.  J.,  did  not  agree  with  the  foregoing  opiniona 
although  he  said  ''I  acknowledge  that  the  prepondeiaiioe  of 
authority  out  of  the  State  is  that  way/' 


FkBti  Natioital  Bajtk  t.  Prubobouml 


At  sarpliui  oapital  of  national  banks,  in  ezoeas  of  the  amoaal  tfasy  aM  w^ 
quired  bj  law  to  keep  on  hand,  is  taxable  bj  the  States  in  wkleh  the  baaks 

are  located.    (8$$  noU,p.  480.) 

■ 

PETITION  by  the  First  National  Bank  for  the  abatement  of  a 
tax.  The  following  facts  were  agreed  upon : 
In  April,  1873,  the  selectmen  of  Peterborough,  legally  chosen  and 
qualified,  assessed,  among  other  taxes  for  that  year,  a  tax  against 
said  bank  upon  ten  thousand  dollars  of  its  surplus,  amounting  to 
one  hundred  and  seventy-five  dollars  ;  that  at  the  time  of  the  assess- 
ment  of  the  tax  the  undivided  profits  of  the  bank  were  more  than 
ten  thousand  dollars  in  addition  to  and  in  excess  of  nine  thousand 
six  hundred  and  fifty-four  dollars  and  thirteen  cents,  the  ten  per 
cent  of  net  profits  required  by  the  national  currency  act  of  the 
ITnited  States  to  be  kept  on  hand  by  the  bank  as  a  surplus  fund  ; 
that  before  the  assessment  of  the  tax  by  the  selectmen  they  called 
upon  the  proper  ofllcers  of  the  bank  to  exhibit  to  them  an  account 
of  the  surplus  capital  of  the  bank,  which  exhibit  the  bank,  by  their 
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officers,  refased  to  make,  claiming  that  the  same  was  not  taxable 
property.  The  selectmen  thereupon  set  down  the  surplus  capital 
of  the  bank  at  ten  thousand  dollars,  and  assessed  the  same  at  the 
same  rate  as  other  property  in  town.  The  selectmen  placed  said 
tax  with  others  in  the  hands  of  John  H.  Steele,  collector  of  taxes 
in  said  town,  for  collection.  Steele  gave  the  bank  notice  in  writing, 
dated  Noyember  6,  1873,  requesting  them  to  pay  the  tax.  The 
bank,  on  February  21,  1874,  presented  their  petition  to  the  select- 
men recited  in  this  bill ;  this  petition  was  signed  by  five  of  the 
directors  of  the  bank ;  and  the  selectmen  refused  to  abate  the  tax 
in  accordance  with  the  prayer  of  the  petition.  The  questions  aris- 
ing on  the  foregoing  agreed  statement  of  facts  were  transferred  to 
this  court  by  Band,  J. 

E.  M.  Smith  and  Morrison  A  Hilandf  for  plaintifls. 
A.  8.  Scotty  for  defendants. 

Smith,  J.  By  Oeneral  Statutes,  chapter  49,  section  5,  the  sur- 
plus capital  on  hand  of  banking  institutions  is  made  liable  to  taxa- 
tion, and,  by  chapter  50,  section  4,  it  is  made  subject  to  taxation 
in  the  towns  wherein  such  banking  institutions  are  located.  By 
chapter  15,  section  1,  Laws  of  1868,  all  shares  of  the  capital  stock  of 
banks,  located  in  this  State,  whether  private,  State  or  national,  are 
subject  to  be  taxed  at  their  par  value  to  the  owners  thereof  in  the 
town  in  which  they  reside,  if  in  this  State  ;  otherwise  in  the  town 
where  the  bank  is  located.  Under  the  statutes  of  this  State,  there- 
fore, there  is  no  question  that  the  plaintiffs  were  properly  taxed. 
The  statute  is  explicit,  that  the  surplus  capital  shall  be  taxed,  — 
and  it  is  admitted  that  the  plaintiffs  had  a  surplus  in  excess  of  the 
amount  of  net  profits  they  were  required  by  the  act  of  Congress  to 
keep  on  hand,  —  if  more  than  $10,000.  The  question,  then,  re- 
mains, whether  the  above  cited  statutes  of  this  State  are  in  conflict 
with  the  statutes  of  the  United  States. 

The  act  of  Congress  establishing  national  banks,  approved  June 
3,  1864—13  Stats,  at  Large,  111  —enacts  : 

'*  §  33.  That  the  directors  of  any  association  may,  semi-annually* 

each  year,  declare  a  dividend  of  so  much  of  the  net  profits  of  the 

ridflociatiou  as   they  shall    judge  expedient;  but  each  association 

shall,  before  the  declaration  of  a  .dividend,  carry  one-teoth  of  its 
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net  profits  of  the  preceding  half  year  to  its  surplns  fund,  until  the 
same  shall  amount  to  twenty  per  centum  of  its  capital  stock/' 

'^  §  40.  That  the  president  and  cashier  of  every  such  aasodation 
Bhali  cause  to  be  kept  a  correct  list  of  the  names  and  residences  of 
all  the  shareholders  in  the  association,  and  the  nnmber  of  shares 
held  by  each,  and  such  list  shall  be  open  to  the  inspection  of  the 
officers  authorized  to  collect  taxes  under  State  authority. 

**  §  41.  Provided,  that  nothing  in  this  act  shall  be  construed  to 
preyent  all  the  shares  in  any  of  the  said  associations,  held  by  any 
person,  from  being  included  in  the  valuation  of  the  personalty  of 
such  person,  in  the  assessment  of  taxes  imposed  by  or  under  State 
authority,  at  the  place  where  such  bank  is  located,  and  not  else- 
where ;  but  not  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  such  State. 
Provided  further,  that  the  tax  so  imposed  under  the  laws  of  any 
State,  upon  the  shares  of  any  of  the  associations  authorized  by  this 
act,  shall  not  exceed  the  rate  imposed  upon  the  shares  of  any  of  the 
banks  organized  under  authority  of  the  State  where  such  associa- 
tion is  located/'  '^  Provided,  idso,  that  nothing  in  this  act  shall 
exempt  the  real  estate  of  associations  from  either  State,  county,  or 
municipal  taxes  to  the  same  extent,  aocording  to  its  value,  as  other 
real  estate  is  taxed." 

The  supplementary  act  of  Congress,  approved  February  10, 1868, 
defines  the  word  "place,"  as  used  in  the  original  act,  to  mean 
"State,"  and  provides  tiiat  ''the  legislature  of  each  State  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the  shares 
of  national  banks  located  within  said  State,  subject  to  the  reetric- 
tion  that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  State." 

Provision  is  thus  made  by  Congress  by  which  the  eharee  of  the 
stockholders  in  national  banking  associations  may  be  taxed  by  aa- 
thority  of  the  States  in  which  banks  are  located.  No  restriction  is 
placed  upon  the  amount  of  the  tax  that  may  be  assessed,  exoept 
that  the  rate  shall  not  exceed  that  imposed  upon  similar  institutions 
created  by  State  authority,  while  the  manner  and  place  of  taxing 
such  shares  is  left  to  be  determined  exclusively  by  State  legislation. 
Accordingly,  in  some  States  the  tax  is  levied  upon  the  bank  itself 
at  a  certain  rate  per  share  of  one  hundred  dollars,  which  has  been 
held  constitutional  (NoHonal  Sank  v.   OommanmealtK  ^  WalL 
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353),  the  bank  being  regarded  as  the  vehicle  or  oonduit  through 
which  the  taxes  of  the  several  stockholders  are  collected.  In  other 
States  the  tax  is  assessed  to  the  stockholder  upon  the  ma/kei  value 
of  his  share,  by  which  mode  the  owner  is  taxed,  indirectly,  for  his 
proportionate  share  of  the  surplus  of  the  bank,  including  that  part 
of  the  surplus  which  the  bank  is  required  to  set  apart  whenever  it 
declares  a  dividend,  until  the  amount  shall  equal  twenty  per  cent 
of  its  capital  stock.  The  legislature  of  this  State,  however,  has 
enacted  that  the  owner  shall  be  assessed  only  upon  the  par  value 
of  his  stock,  and  the  bank,  as  such,  is  made  subject  to  taxation  for 
the  surplus  capital.  Can  the  legislature  thus  reach  indirectly  what 
it  might  do  directly?  There  is  nothing  in  the  acts  of  Congress 
that  forbids  it.  The  surplus  is  the  exclusive  property  of  the  bank. 
The  national  government  has  no  interest  in  it  It  diares  in  none 
of  the  profits  of  the  bank,  and  is  responsible  for  none  of  its  defaults ; 
and  it  is  difficult  to  see  how  the  taxation  of  this  surplus  can  inter- 
fere in  any  way  with  the  operations  of  the  bank  as  an  instrument 
of  the  national  government  to  carry  its  delegated  powers  into  ex- 
ecution. If  taxed  at  all,  as  the  law  of  this  State  now  stands,  it 
must  be  taxed  as  surplus.  No  reason  is  perceived  why  so  large  a 
sum  should  escape  the  tax  which  it  is  as  able  to  bear,  at  least,  as 
most  other  kinds  of  property.  The  power  to  tax  the  people  and 
property  of  the  several  States  has  never  been  surrendered  by  the 
States  to  the  general  government.  ''  The  agencies  of  the  Federal 
government  are  only  exempted  from  State  legislation  so  far  as  that 
legislation  may  interfere  with  or  impair  their  efficiency  in  perform- 
ing the  functions  by  which  they  are  designed  to  serve  that  govern* 
ment  Any  other  rule  would  convert  a  principle,  founded  alone  in 
the  necessity  of  securing  to  the  United  States  the  means  of  exercis- 
ing its  legitimate  powers,  into  an  unauthorized  invasion  of  the 
rights  of  the  States.''  National  Bank  v.  OwwwnwedUh,  9  WalL 
863. 

<<  These  banks  are  subject  to  the  laws  of  the  States,  and  are 
governed  in  their  daily  course  of  business  far  more  by  the  laws  of 
the  State  than  of  the  Union.  All  their  contracts  are  governed  and 
construed  by  State  laws.  Their  acquisition  and  transfer  of  prop- 
erty, their  right  to  collect  their  debts,  and  their  liability  to  be  sued 
for  debt,  are  all  governed  by  State  law.  It  is  only  when  a  State 
law  incapacitates  them  from  discharging  their  duties  to  the  goTtrn- 
nent  that  It  becomes  unoonstttatiouL"    Id.  ZVL 
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In  Bank  v.  Lamhy  50  K  Y.  95;  &  C,  10  Am.  Rep.  438,  it  is  said : 
^'  In  so  far  as  their  private  bnsiness  and  contracts  are  conoemed,  the 
act  does  not  assume  to  place  them  upon  any  different  footing  from 
natural  persons  selected  by  the  goremment  for  the  performance  of 
some  special  public  function,  and  at  the  same  time  carry  on  a  priraie 
business  on  their  own  account.  In  so  far  as  the  right  to  carry  on 
their  priyate  business  is  essential  to  enable  them  to  perform  any 
public  function  authorized  by  the  Oonstitution,  such  right  is  doubt- 
less protected  from  State  interference  or  State  prohibition.  Bat 
no  public  character,  or  privilege  of  immunity  from  State  Utws  in 
respect  of  their  private  dealings,  appears  to  have  been  conferred 
on  them." 

Again,  on  page  104:  ''  These  banks  are  created  on  the  theory 
that  there  are  agents  of  the  government  for  the  accomplishment  of 
certain  purposes  authorized  by  the  Oonstitution;  that>  to  enable 
them  to  perform  their  functions,  it  is  necessary  that  they  should 
have  the  power  of  transacting  within  the  States  a  general  banking 
business  on  their  own  account.  It  is  only  upon  the  theory  that  this 
power  of  transacting  banking  business  is  essential  to  enable  them 
to  perform  their  functions  for  the  government  that  the  granting  of 
such  a  power  by  Congress  can  be  sustained.  The  power  to  create  a 
corporation  as  an  appropriate  instrument  for  the  execution  of  a 
constitutional  power  does  not  carry  with  it  authority  to  confer  upon 
that  corporation  unlimited  privileges  or  immunities  from  State  law, 
but  only  such  as  are  necessary  to  enable  it  to  efFect  the  Intimate 
national  objects  for  which  it  is  created.'' 

Congress  in  the  title  to  the  act  of  1864  expressed  the  leading 
object  of  the  establishment  of  these  banks  to  be,  ''to  provide  a 
national  currency  secured  by  a  pledge  of  United  States  bonds,  and 
to  provide  for  the  circulation  and  redemption  thereof  An  impor- 
tant particular  in  which  they  difFer  from  banks  created  by  authority 
of  this  State  is,  that  they  are  required  to  deposit  with  the  treasurei 
of  the  United  States  a  certain  amount  of  United  States  bonds, 
upon  which  they  receive  bills  or  notes  to  an  amount  not  exceeding 
90  per  cent  of  the  par  value  of  the  bonds  deposited,  which  they 
may  circulate  as  currency  for  their  own  benefit  ''  Their  prindpa] 
ofSce  seems  to  be  to  act  as  vehicles  for  the  issue  of  a  currency 
based  upon  the  credit  of  the  government.  But  the  gove/nmeni 
has  no  concern  with  their  business  operations.  The  currency  they 
issue  is  protected  wholly  independentiy  of  the  result  of  tiiese." 
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Bank  v.  Lamb,  supra,  9b,  98.  The  accnmnlation  of  a  surplus  in 
excess  of  the  amount  required  by  statute  is  a  voluntary  matter  on 
the  part  of  the  bank.  It  is  neither  forbidden  nor  required  by  the 
statute.  Its  net  earnings  in  excess  of  the  amount  required  to  be 
set  aside  as  a  surplus  fund  maybe  divided  among  the  stockholders. 
If  so  divided,  it  of  course  becomes  the  absolute  property  of  the 
stockholders,  but  until  so  divided  their  interest  in  the  same  is  only 
contingent,  but  the  fund,  while  undivided,  tends  to  increase 
the  market  value  of  their  shares.  The  neglect  to  divide  the  net 
earnings  to  the  extent  allowed  by  law  can  in  no  way  defeat  or 
obstruct  or  affect  the  object  which  the  government  had  in  view  in 
the  establishment  of  these  banks.  The  only  effect  of  the  neglect 
to  divide  such  earnings  is  to  increase  the  strength  and  eflBciency  of 
the  bank,  and  thereby  more  certainly  accomplish  the  object  of  its 
establishment  The  surplus,  to  the  extent  above  named,  being 
then  a  matter  wholly  outside  the  requirements  of  the  statute,  and 
in  no  way  impairing  or  defeating  the  object  of  establishing  such 
agencies  of  the  national  government,  but  having,  on  the  contrary, 
rather  the  opposite  effect,  and  the  surplus  being  the  exclusive 
property  of  the  bank,  subject  to  its  unrestricted  control,  I  see  no 
reason  why  the  State,  in  the  exercise  of  a  power  which  it  nevez 
surrendered  to  the  national  government,  to  wit,  that  of  taxing  the 
polls  and  estates  within  its  limits,  cannot  provide  for  the  taxation 
of  the  surplus  earnings  of  the  national  banks  located  within  its 
borders  to  the  extent  above  named.  It  is  only  doing  directly  what 
it  has  undoubtedly  the  right  to  do  indirectly,  as  has  before  been 
remarked^  if  it  should  see  fit  to  enact  that  the  shares  of  such  banks 
should  be  taxed  at  their  market  instead  of  at  their  par  value. 

In  Natumdl  Bank  v.  OammonweaUh,  9  Wall.  353,  it  was  held  that 
the  doctrine  which  exempts  the  instrumentalities  of  the  Federal 
government  from  the  influence  of  State  legislation  is  not  founded 
on  any  express  provision  of  the  Constitution,  but  in  the  implied 
necessity  for  the  use  of  such  instruments  by  the  Federal  govern- 
ment; and  that  such  doctrine  is,  therefore,  limited  by  the  principle 
that  State  legislation,  which  does  not  impair  the  usefulness  or 
capability  of  such  instruments  to  serve  that  government,  is  not 
within  the  rule  of  prohibition. 

In  Thomson  v.  Pacific  Railroad,  9  Wall.  679,  Mr.  Chief  Justice 
CJUASB  remarks  as  follows:  *'  We  fully  recognize  the  soundness  of 
the  doctrine  that  no  State  has  a  ^  right  to  tax  the  means  employed 
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by  the  goyerDinent  of  the  Union  for  the  execution  of  its  powen." 
Bnt  we  think  there  is  a  clear  distinction  between  the  means 
employed  by  the  goyernment,  and  the  property  of  agents  employed 
by  the  goyemment.  Taxation  of  the  agency  is  taxation  of  the 
means;  taxation  of  the  property  of  the  agent  is  not  always  or 
generally  taxation  of  the  means. 

<<  No  one  questions  that  the  power  to  tax  all  property,  baBine8% 
and  persons,  within  their  respectiye  limits,  is  original  in  the  States, 
and  has  neyer  been  surrendered.  It  cannot  be  so  used,  indeed,  as 
to  defeat  or  hinder  the  operations  of  the  national  goyemment;  bnt 
it  will  be  safe  to  conclude,  in  general,  in  reference  to  persons  and 
State  corporations  employed  in  goyemment  seryioe,  that  when 
Congress  has  not  interposed  to  protect  their  property  from  State 
taxation,  such  taxation  is  not  obnoxious  to  that  objection.''  Zoim 
County  y.  Oregon^  7  Wall.  77. 

In  Railroad  Company  y.  PenMon,  18  Wall.  5,  it  is  said :  '*  It 
may,  therefore,  be  considered  as  settled,  that  no  constitutional 
implications  prohibit  a  State  tax  upon  the  property  of  an  agent  of 
the  goyemment,  merely  because  it  is  the  property  of  such  an  agent. 
A  contrary  doctrine  would  greatly  embarrass  the  States  in  the  col- 
lection of  their  necessary  reyenue,  without  any  corresponding  ad- 
yantage  to  the  United  States.  A  yery  large  proportion  of  the 
property  within  the  States  is  employed  in  execution  of  the  powers 
of  the  goyemment  It  belongs  to  goyemmental  agents,  and  it  is 
not  only  used,  but  it  is  necessary  for  their  agencies.  United  States 
mails,  troops,  and  munitions  of  war  are  carried  upon  almost  eyery 
railroad.  Telegraph  lines  are  employed  in  the  national  seryioe. 
So  are  steamboats,  barges,  stage-coaches,  foundries,  shipyards,  and 
multitudes  of  manufacturing  establishments.  They  are  the  prop- 
erty of  natural  persons,  or  of  corporations,  who  are  instruments 
or  agents  of  the  general  goyemment,  and  they  are  the  hands  by 
which  the  objects  of  the  goyemment  are  attained.  Were  they  ex- 
empt from  liability  to  contribute  to  the  reyenue  of  the  States,  it  is 
manifest  the  State  goyemments  would  be  paralyzed.  While  it  is  of 
the  utmost  importance  that  all  the  powers  yested  by  the  Oonstita- 
tion  of  the  United  States  in  the  general  goyemment  should  be  pre- 
seryed  in  full  efSciency,  and  while  recent  eyents  haye  called  for  the 
most  unembarrassed  exercise  of  many  of  those  powers,  it  has  neyef 
been  decided  that  State  taxation  of  suoh  property  is  impliedly  pio- 
hibited  " 
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It  seems  to  me  to  be  abundantly  settled,  both  upon  authority  and 
prinoiple,  that  the  States,  under  the  existing  legislation  by  Con- 
gress, have  the  unquestionable  right  to  tax  the  surplus  earnings  of 
national  banks  within  their  limits,  to  the  extent  attempted  in  the 
f^aae  now  before  us.  The  services  which  these  banks  render  to  the 
government  are  only  an  incident  to  their  general  business.  Their 
operations  are  only  accidentally,  not  incidentally,  connected  with 
those  of  the  government  Their  efficiency  to  discharge  their  duties 
is  not  impaired  by  the  taxation  complained  of;  their  property  only, 
and  not  their  operations,  is  subjected  to  taxation;  and  it  is  emi- 
nently just  and  reasonable  that  these  institutions  should  bear  their 
proportion  of  a  common  burden,  in  order  that  the  State  may  throw 
around  these  institutions,  as  well  as  all  others,  and  around  all  its 
subjects,  protection  to  life  and  property. 

GusHiKG,  0.  J.  Those  portions  of  the  statutes  of  the  United 
States  and  of  this  State,  which  are  involved  in  this  case,  are  suffix 
oientiy  cited  in  the  opinion  of  my  brother  Smith,  and  it  is,  there- 
fore, nnneoessary  to  cite  them  again. 

Are  these  provisions  in  the  law  of  the  United  States  and  in  the 
law  of  the  State  in  conflict  with  each  other;  and  are  they  so  in 
conflict  that  the  law  of  New  Hampshire  cannot  be  enforced? 

It  is  conceded  in  this  case  that  the  par  value  of  the  shares  is 
much  less  than  their  actual  value.  What  might  be  the  construc- 
tion if  there  were  no  surplus,  and  the  shares  were  below  par,  is  not 
now  necessary  to  be  considered. 

The  legislature  of  New  Hampshire  has,  for  reasons  satisfactory 
to  those  whom  it  represents,  provided  that  a  certain  portion  of 
banking  capital  shall  be  taxed  to  the  stockholders  in  the  towns 
where  they  live,  and  a  certain  other  portion  in  the  towns  where 
the  banks  are  located.  It  is  probable  that  there  are  satisfactory 
reasons  why  this  should  be  so.  It  seems  reasonable  that  banking 
corporations  should  contribute  something  toward  the  expenses  of 
those  towns  of  whose  institutions  and  governmental  arrangements, 
police  and  otherwise,  they  have  the  benefit  This  might  be  efFected 
by  taxing  the  shares  at  their  par  value  to  the  owners  in  the  towns 
where  they  reside,  and  the  excess  over  the  par  value  of  each  share 
due  to  the  surplus  capital  proposed  to  be  taxed,  to  the  owners  in 
the  towns  where  the  banks  are  located.  This  would  be  exactly 
within  the  terms  of  the  United  States  statute,  and  would  be,  as  ii 
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seems  to  me,  entirely  unobjectionable.  If,  now,  it  were  further 
provided  that  this  tax  on  these  shares  should  be  paid  by  the  bank, 
and  charged  to  each  shareholder's  account,  this  would  obyiously  be 
a  Tery  great  convenience,  would  be  entirely  consistent  with  the 
law,  and,  I  think,  could  not  in  any  way  be  objected  to.  NaHotial 
Bank  v.  Commonioealthy  9  Wall.  353. 

Now,  tlie  sni'pluB  capital  proposed  to  be  taxed  is  precisely  the 
aggregate  of  the  values  above  par  of  all  the  shares  due  to  that  sur- 
plus, and  the  dividends  payable  to  each  stockholder  are  precisely 
the  profits  not  reserved  divided  by  the  whole  number  of  shares. 
If,  then,  the  surplus  capital  is  taxed  in  one  sum  to  the  bank,  and 
paid  by  the  bank  out  of  its  profits,  precisely  the  same  result  would 
be  produced,  excepting  in  a  more  oonvenient  and  less  expensive 
form.  All  the  shares  would  be  taxed  exactly  as  before,  each  share 
would  bear  the  same  sum,  the  same  amount  would  be  taken  out  of 
the  fund  for  division,  and  each  shareholder's  dividend  would  be 
diminished  by  the  exact  amount  of  his  tax.  Identically  the  same 
result  would  be  produced  as  if  the  statute  had  been  more  literally 
followed,  the  only  difference  being  that  in  this  mode  the  shares  are 
taxed  to  all  the  shareholders  by  the  name  of  their  association. 

In  this  nutshell  lies  the  whole  question.  The  result  produced  by 
this  mode  of  taxation  is  demonstrably  exactly  the  same.  Can  the 
State  do,  in  this  slightly  indirect  mode,  what  it  is  conceded  they 
may  do  directly?  It  appears  to  me  that  the  objection  is  untenable, 
and  a  very  poor  kind  of  word-catching. 

It  may  also  be  remarked  that,  in  so  far  as  the  objection  founded 
on  any  supposed  interference  with  a  government  agent  is  concerned, 
it  cannot  possibly  make  any  difference  whether  any  surplus  capital 
should  be  taxed  to  each  shareholder  by  increasing  the  appraisal  of 
his  stock,  or  to  the  shareholders  all  together  by  their  corporate 
name.  The  statute  expressly  authorizes  doing  it  in  the  first 
mode. 

The  Supreme  Oonrt  of  the  United  States  is  of  course  the  tri- 
bunal of  last  resort  I  know  of  no  case  which  has  yet  been  de- 
cided, involving  the  exact  point  presented  by  this  case.  As  at 
present  advised,  I  find  no  difficulty  in  agreeing  to  the  results  which 
the  court  has  reached. 

Ladd,  J.  I  am  also  of  opinion  that  the  statute  under  which  this 
tax  was  assessed  is  not  in  conflict  with  the  Constitution  or  any  law 
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of  the  United  States.  The  property  upon  which  it  waB  laid  con- 
sists of  the  earnings  and  income  of  shares  in  a  national  bank,  which 
the  bank  yolnntarily  reseryed  in  excess  of  the  surplus  requii*ed  to  be 
kept  on  hand  by  the  act  of  Congress.  It  was  not  capital  of  the 
bank,  within  the  meaning  of  the  laws  of  the  United  States,  as  in- 
torpreted  and  applied  by  the  Supreme  Court  in  repeated  decisions 
since  the  passage  of  the  act  under  which  the  bank  was  established, 
bat  simply  a  fund  which  the  bank  might  legally  haye  diyided  and 
paid  oyer  to  the  owners  of  its  stock,  in  the  way  of  diyidends,  but 
wh'ch  it  chose  rather  to  retain  for  the  purpose  of  enlarging  and 
facilitating  the  transaction  of  its  business.  It  was  tangible  property, 
■ituated  within  our  territorial  limits,  entitled,  as  much  as  the  prop- 
erty of  any  other  citizen,  to  the  full  protection  of  our  municipal 
laws  ;  and  it  is  not  easy  to  imagine  any  just  reason  why  it  should 
not  be  charged  with  its  due  and  equal  proportion  of  the  burden  of 
maintaining  and  administering  those  laws. 

It  has  not,  indeed,  been  claimed  by  counsel  for  the  bank  that 
this  surplus  is  not  in  some  form  a  legal  and  proper  object  of  State 
taxation.  But  the  objection  is,  that  the  mode  in  which  the  legis- 
lature haye  undertaken  to  reach  it  is  not  warranted  by  the  Consti- 
tution, or  authorized  by  the  act  of  Congress  under  which  the  bank 
was  established  ;  that  it  should  haye  been  leyied  by  the  name  of  a 
tax  upon  shares  instead  of  a  tax  against  the  bank  by  name  ;  that 
th«  true  construction  of  the  Constitution  and  act  of  Congress  forbids 
a  State  tax  of  any  kind,  except  upon  real  estate,  to  be  assessed  against 
a  bank  created  by  act  of  Congress,  is  an  agent  in  the  administra- 
tion of  the  national  finances. 

It  seems  to  me,  such  a  construction  can  only  be  sustained  by 
sticking  yery  closely  to  somewhat  narrow  interpretation  of  the  letter 
of  the  act,  and  disregarding  altogether  the  spirit  and  purpose  of 
both  the  act  and  the  Constitution  of  the  United  States.  The  broad 
reason,  upon  which  it  was  held,  in  McCulloch  y.  Maryland,  4  Wheat. 
316,  that  State  goyemments  haye  no  right  to  tax  amr  of  the  con- 
stitutional means  employed  by  thegoyernment  of  the  Union  to  exe- 
cute \tf  constitutional  powers  any  further  than  such  right  may  be 
giyen  by  the  act  creating  the  agency,  and  so  that  a  State,  within 
which  a  branch  of  the  bank  of  the  United  States  had  been  estab- 
lished, could  not,  constitutionally,  tax  that  bi*anch,  was  said  by 
Chief  Justice  Mabshall  to  rest  upon  three  yeiy  plain  abstract 
propositions :  (1)  That  a  pow#r  to  create  implies  a  power  to 
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serve  ;  (2)  that  a  power  to  destroy,  if  wielded  by  a  different  hand, 
is  hostile  to  and  incompatible  with  these  powers  to  create  anu 
preserve ;  (3)  that  where  this  repugnancy  exists,  that  authority 
which  is  supreme  must  control,  ^lot  yield  to,  that  over  which  it  \g 
supreme.  The  power  of  Congress  to  create  and  continue  a  bank 
having  been  established  in  a  preceding  part  of  the  opinion,  he 
remarks  that  it  is  too  obvious  to  be  denied  that  the  power  of  taxing 
it  by  the  States  may  be  exercised  so  as  to  destroy  it ;  hence  the 
conclusion  that  such  power  to  tax  does  not  exist  in  the  States. 

In  the  present  case  the  legislature  have  left  untouched  the  capital 
of  the  association,  nor  has  ^ere  been  any  attempt  to  tax  that  por- 
tion of  the  earnings  of  its  shares  which  the  bank  was  required  to 
set  aside  as  a  surplus  for  the  greater  security  both  of  the  govern- 
ment and  the  people.  It  is  perfectly  obvious  that  the  levying  of 
this  tax  does  not  touch  the  institution  at  any  point  where  it  is 
shielded  from  State  taxation  by  the  reasons  upon  which  JlcOuUoeh 
V.  Martfland,  and  the  numerous  cases  following  it,  are  placed.  It 
IS  not  taxing  an  instrument  or  agent  of  the  government  for  property 
which,  by  the  act  creating  it,  is  in  any  way  made  part  of  the  plan 
of  its  existence,  or  the  basis  of  its  operations. 

But  it  is  argued  that  the  case  of  Van  AU&n  v.  The  Ass&ssors,  3 
Wall.  573,  establishes  the  doctrine,  that  although  this  property  was 
legally  subject  to  taxation  by  the  State,  still,  inasmuch  as  the  leg- 
islature have  directed  it  to  be  assessed  against  the  bank  instead  of 
the  stockholders  individually,  our  statute  must  be  held  void  as  being 
repugnant  to  the  law  of  Congress  which  allows  the  shares  only  to 
be  taxed.  I  do  not  think  the  case  goes  that  length.  The  main 
question  there  discussed  was,  whether  the  shares  of  a  national  bank 
could  be  taxed  at  all  by  State  authority,  except  for  what  remained 
of  their  value  after  deducting  the  national  securities  in  which  part 
or  the  whole  of  the  capital  of  such  bank  was  invested  ;  and  it  was 
held  that  they  might  be  thus  taxed.  It  was  further  held,  that  a 
statute  of  the  State  of  New  York  laying  a  tax  upon  shares  in  such 
banks,  which  contained  no  provision  that  such  tax  should  not  exceed 
the  tax  upon  shares  in  State  banks,  could  not  be  upheld.  I^  there 
were  any  doubt,  however,  as  to  the  doctrine  of  that  case,  it  certainly 
seems  to  be  quite  removed  by  the  later  case  of  NaHonai  Bank  f. 
OommanwBoUh,  9  Wall.  353 ;  and,  as  this  case  seems  to  me  deoitive 
of  the  present,  it  will  be  nooessary  to  examine  it  aomewluit  at 
length. 
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It  was  error  to  the  Coart  of  Appeals  of  Kentucky.  A  statute  of 
that  State  lays  a  tax  as  follows  :  '^  On  bank  stock,  or  stock  in  any 
moneyed  corporation  of  loan  or  discount,  fifty  cents  on  each  share 
thereof  equal  to  one  hundred  dollars,  or  on  each  one  hundred  dol- 
lars of  stock  therein  owned  by  indiyiduals,  corporations,  or  socie- 
ties." And  the  same  statute  goes  on  to  enact :  ^^  The  cashier  of  a 
bank  whose  stock  is  taxed  shall,  on  the  first  day  of  July  in  each 
year,  pay  into  the  treasury  the  amount  of  tax  due.  If  such  tax  be 
not  paid,  the  cashier  and  his  sureties  shall  be  liable  for  the  same, 
and  twenty  per  cent  upon  the  amount ;  and  the  said  bank  or  cor- 
poration shall  thereby  forfeit  the  privileges  of  its  charter." 

Acting  under  this  statute,  the  Oommonwealth  demanded  of  the 
plaintiffs  in  error  —  the  First  National  Bank  of  Louisyille  —  $4,000 
with  interest,  the  sum  which  a  tax  of  fifty  cents  per  share  on  the 
shares  of  the  bank  gave. 

There  was  judgment  against  the  bank  in  the  State  court,  and 
that  judgment  was  here  affirmed. 

In  argument,  it  was  strenuously  urged  by  counsel  for  the  bank 
that  the  State  had  no  legal  or  constitutional  power  to  coerce  the  bank 
itself  to  pay  the  tax  in  solido  for  its  stockholders ;  that  to  prevent 
these  organizations  from  being  made  the  servants  and  agents  of  the 
States  in  the  collection  of  taxes,  thus  clothing  the  State  with  an 
authority  not  justified  by  the  Oonstitution,  Congress  had  particu- 
larly prescribed  the  mode  of  collection,  as  well  as  the  extent  of  it 

Mr.  Justice  Millbb  delivered  the  unanimous  judgment  of  the 
court,  in  the  course  of  which  he  says  : 

'^  It  is  strongly  urged  that  it  is  to  be  deemed  a  tax  on  the  capital 
of  the  bank,  because  the  law  requires  the  officers  of  the  bank  to  pay 
this  tax  on  the  shares  of  its  stockholders.  Whether  the  State  has 
the  right  to  do  this  we  will  presently  consider,  but  the  fact  that  it 
has  attempted  to  do  it  does  not  prove  that  the  tax  is  any  thing  else 
than  a  tax  on  these  shares.  It  has  been  the  practice  of  many  of 
the  States,  for  a  long  time,  to  require  of  its  corporations  thus  to 
pay  the  tax  levied  on  their  shareholders.  It  is  the  common  if  not 
the  only  mode  of  doing  this  in  all  the  New  England  States  ;  and 
in  several  of  them  the  portion  of  this  tax,  which  should  properly  go 
as  tme  shareholders'  contribution  to  local  or  municipal  taxation,  it 
thus  collected  by  the  State,  of  the  bank,  and  paid  over  to  the  local 
municipal  authorities.  ♦  ♦  ♦  But  it  is  argued  that  the  banks, 
being  instrumentalities  of  the  Federal  government,  by  which  some 
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of  ltd  important  operations  are  conducted,  cannot  be  subjected  to 
such  State  legislation.  ^  ^  *  The  most  important  agents  of 
the  Federal  government  are  its  officers  ;  but  no  one  will  contend 
tha  when  a  man  becomes  an  officer  of  the  government  he  ceases  to 
be  subject  to  the  laws  of  the  State.  The  principle  we  are  discuss 
.ag  has  its  limitation,  a  limitation  growing  out  of  the  necessity  on 
wnieh  the  principle  itself  is  founded.  That  limitation  is,  that  the 
agencies  of  the  Federal  government  are  only  exempted  from  State 
loglislation  so  far  as  that  legislation  may  interfere  with,  or  impair 
their  efficiency  in  performing  the  functions  by  which  they  are 
4lcsigned  to  serve  that  government  Any.  other  rule  would  convert 
a  principle,  founded  alone  in  securing  to  the  government  of  the 
Ufiited  States  the  means  of  exercising  its  legitimate  powers,  into 
an  unauthorized  and  unjustifiable  invasion  of  the  rights  of  the 
States.  The  salary  of  a  Federal  officer  may  hot  be  taxed  ;  he  may 
be  exempted  from  any  personal  service  which  interferes  with  the 
discharge  of  his  official  duties,  because  those  exemptions  are  essen- 
tial to  enable  him  to  perform  those  duties.  But  he  is  subject  to 
all  the  laws  of  the  State  which  affect  his  family  or  social  relations, 
or  his  property,  and  he  is  liable  to  punishment  for  crime,  though 
that  punishment  be  imprisonment  or  death.  So  of  the  bani^. 
They  are  subject  to  the  laws  of  the  State,  and  are  governed  in  their 
daily  course  of  business  far  more. by  the  laws  of  the  State  than  of 
the  nation.  All  their  contracts  are  governed  and  construed  by 
State  laws.  Their  acquisition  and  transfer  of  property,  their  right 
to  collect  their  debts,  and  their  liability  to  be  sued  for  debts,  are  all 
based  on  State  law.  It  is  only  when  the  State  law  incapacitates 
the  banks  from  discharging  their  duties  to  the  government  that  it 
becomes  unconstitutional.    *    *    * 

'^A  very  nice  criticism  of  the  proviso  to  the  4l8t  section  of  the 
national  bank  act,  which  permits  the  States  to  tax  the  shares  of 
such  bank,  is  made  to  us  to  show  that  the  tax  must  be  collected  of 
the  shareholder  directly,  and  that  the  mode  we  have  been  consider- 
ing is  by  implication  forbidden.  But  we  are  of  opinion  that,  while 
Congress  intended  to  limit  State  taxation  to  the  shares  of  the  bank, 
as  distinguished  from  its  capital,  and  to  provide  against  a  discrira* 
ination  in  taxing  such  bank  shares  unfavorable  to  them,  as  com- 
pared with  the  shares  of  other  corporations  and  with  other  moneyed 
capital,  it  did  not  intend  to  prescribe  to  the  States  the  mode  in 
which  the  tax  should  be  collected.    The  mode  under  oonrideratior. 
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18  the  one  which  Congress  itself  has  adopted  in  collecting  its  tax 
on  diyidends,  and  on  the  income  arising  from  bonds  of  corpora- 
tions. It  is  the  only  mode  which^  certainly  and  without  loss, 
secures  the  payment  of  the  tax  on  all  the  shares,  resident  or  non- 
resident ;  and,  as  we  have  already  stated  it,  it  is  the  mode  which 
experience  has  justified  in  the  New  England  States  as  the  most 
convenient  and  proper,  in  regard  to  the  numerous  wealthy  corpora- 
tions of  those  States.  It  is  not  to  be  readily  inferred,  therefore, 
that  Congress  intended  to  prohibit  this  mode  of  collecting  a  tax 
which  they  expressly  permitted  the  States  to  levy.'' 

Now  let  us  see  how  this  reasoning  applies  to  the  case  before  us. 
By  section  1,  chapter  15,  Laws  of  1868,  ''all  shares  of  the  capital 
stock  of  the  banks  located  in  this  State,  whether  private,  State  or 
national,  shall  be  taxed  at  their  par  value  to  the  owners  thereof,  in 
the  town  in  which  they  reside,  if  in  this  State,"  etc.  By  section 
4,  chapter  50,  General  Statutes,  an  act  which  had  been  in  force  for 
many  years  in  this  State  when  the  national  bank  act  was  passed, 
''  the  surplus  capital  on  hand  in  banking  institutions  shall  be  taxed 
in  the  towns  wherein  such  banking  institutions  are  located  ; "  and 
to  prevent  the  possibility  of  wrong  from  thus  separating  what  might 
perhaps  well  enough  be  treated  as  a  single  interest,  it  is  expressly 
provided  that  **  no  statute  provisions  shall  be  so  construed  as  to 
subject  any  stock  to  double  taxation.''    Oen.  Stats.,  chap.  49,  §  7. 

It  is  not  pretended  that  there  is  any  double  taxation  here,  nor  is 
it  claimed  but  that  this  surplus  voluntarily  reserved  by  the  bank, 
beyond  what  it  is  required  by  the  act  of  Congress  to  retain,  en- 
hances the  value  of  the  shares  just  as  directly  as  though  it  were 
actually  divided  and  added  to  the  shares  by  some  act  of  the  bank. 
That  is,  the  shares  represent  the  interest  of  their  owners  in  this  sur- 
plus, just  as  much  as  they  do  the  interest  of  the  shareholders  in  the 
capitid  stock  and  property  of  the  bank,  which  is  made  exempt  from 
State  taxation  by  the  Federal  law.  To  continue,  so  far  as  might 
be  consistent  with  the  full  operation  of  the  new  system,  established 
by  the  national  legislature,  a  mode  of  taxation  to  which  our  peo- 
ple from  long  use  had  become  accustomed,  and  thus  provide  that  the 
great  change  made  in  the  currency  of  the  country  by  the  nationa: 
bank  act  should  go  into  effect  with  as  little  friction  as  possible, 
our  legislature  did  not  change  the  law  of  the  State  in  this  re- 
gard, but  still  continued  to  towns  in  which  a  bank  may  be  situated 
the  right  to  tax  this  surplus  as  property  located  within  their  oor* 
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porate  limits,  instead  of  treating  the  sarplos  as  an  increment  to  th^ 
shares^  which  it  really  is,  and  dividing  the  tax  upon  it  among  the 
Tarious  towns  where  the  shares  are  owned.  Most  clearly  it  is  a  m 
npon  yaluCy  represented  by  the  shares.  In  sabstanccy  it  is  a  lax 
apon  the  shares  and  nothing  else.  The  only  difference  is,  that  by 
our  statute  it  is  to  be  paid  ont  of  funds,  the  beneficial  ownership 
of  which  is  in  the  shareholders,  by  the  hand  of  the  bank,  whereas, 
if  it  were  assessed  upon  the  shareholders  indiyidually,  it  would  be 
paid  by  them  directly  without  the  interrention  of  the  bank.  The 
legal  title  to  the  money  may  be  in  the  corporation  until  it  is 
divided  and  handed  over  to  the  stockholders,  but  this  legal  owner- 
ship is  of  no  higher  character  than  that  of  a  trustee  for  the  owners 
of  the  shares;  and,  in  reality,  it  is  only  by  consent  of  the  share- 
owners  that  the  surplus  is  not  distributed  to  them. 

In  National  Bank  v.  GommonweaUh  it  was  held,  as  we  have  seen, 
that  a  tax  upon  shares  might  legally  be  leyied  directly  against  the 
bank.  Is  it  to  be  held  that  a  tax,  which  is  in  fact  and  to  all  prac- 
tical intents  upon  shares,  cannot  be  leyied  against  the  bank,  merely 
because  the  legislature  call  it  by  another  name,  and  assess  it  upon  a 
surplus  always  definite  and  easy  to  be  ascertained?  I  think  not 
See  Thomson  v.  Pacific  Railroad^  9  Wall.  579;  Railroad  Company 
T.  Pmiston,  18  id.  5.  My  opinion,  therefore,  is,  that  the  oaae 
is  entirely  within  the  doctrine  of  National  Bank  t.  OommonweaUh; 
and,  as  this  is  the  opinion  of  all  the  members  of  the  court,  the 

Petition  must  h$  difimiued. 


KoTB.— The  foUowing  ii  a  deeiiion  of  the  Supreme  Court  of  the  0ntted8lBfeaf 
on  the  mbjeetof  State  taxation  of  Katlonal  Banks,  dellyered  at  the  Term 
oommenoing  October,  1877 : 

AnAMM  tt  al.,  plalntilb  in  error,  ▼•  Matob,  kto.,  ov  TS^ABBrnoM. 

The  act  of  Oongreie  of  June,  18M,  In  relation  to  the  taz^lon  of  National  Buika  Oom 
not  curtail  State  power  as  to  the  subject  of  taxation,  or  cut  off  the  rii^t  to  exeoipl 
certain  kinds  of  property  if  a  legislature  chooses  to  do  so.  Its  only  objeot  Is  to  pva* 
▼ent  unMendly  discrimination  sgalnst  National  Banks. 

In  error  to  the  Supreme  Court  of  the  State  of  Tennessee.  SnlBoieiit  fhoti 
appear  in  the  opinion. 

ICr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  plaintUb  In  error,  who  are  stockholders  tn  the  F6urth  Katlonal  Bank  of 
NashTlUcTenn.,  filed  their  bUl  In  the  Chanoeij  Court  of  that  State  against 
the  defendant  in  error,  a  municipal  corporation,  to  enjoin  the  ooneetlon  of  a 
tax  imposed  upon  their  shares  of  stock  by  said  corporation,  and  to  have  the 
tax  declared  iUegal  and  Told. 

The  bin  was  demurred  to.  The  chanoeUor  sustained  the  damomr  and  dl» 
■dssedthebm.    Upbn  appeal  ta  the  Supreiae  Qma%  af  Tsaasssis,  tha  highail 
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•oart  of  Uw  or  equity  in  the  State,  the  decree  of  the  chancellor  waa  affirmed, 
and  thereupon  the  case  waa  brooght  to  this  court  bj  writ  of  error. 

It  ia  oontended  that  the  statute  of  the  United  States  which  authorises  the 
taxation  by  State  authority  of  the  shares  of  stock  in  a  National  Bank,  but  pro- 
Tides  that  such  taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  money  capital  In  the  hands  of  .Individuals,  has  been  riolated  in  the  case 
of  the  present  plalntUb.  18  Stat,  at  Large,  lOSS.  The  first  cause  of  complaint 
■rieea  out  of  the  act  of  the  legislature  of  the  State  of  Tennessee  of  March  1,  lANL 
The  aot.  It  is  said,  provides  that  no  tax  shall  be  assessed  upon  the  capital  of  any 
iMuik  or  joint-stock  company  organized  under  the  laws  of  that  State.  This,  It 
la  Inalsted,  is  an  exemption  from  taxation  of  property  in  the  hands  of  Individ- 
ual  citlxens,  and  operates  to  produce  a  greater  rate  of  taxation  on  the  plain tiflls' 
sharea  in  the  Fourth  National  Bank  of  Nashville  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  individuals,  to  wit,  on  such  banking  capital, 
and  hence,  that  such  taxation  Is  illegal. 

The  atatute  enacts  that  no  tax  shall  be  assessed  upon  the  capital  of  a  State 
bank,  but  proceeds.  In  the  same  section,  to  say  that  Its  shares  shall  be  included 
In  the  valuation  of  the  personal  property  of  the  owner,  for  the  purpose  of  as- 
iment  for  State,  county,  and  municipal  taxation,  at  the  same  rate  that  Is 
upon  other  moneyed  capital,  and  that.  In  addition  thereto,  the  real 
estate  owned  l^  the  bank  shall  be  subject  to  the  same  taxation  as  other  real 
estate. 

This  objection,  in  its  general  character,  may  be  considered  in  connection  with 
the  second  objection.  The  answer  to  both  of  them  Is  found  In  the  principle 
thus  laid  down  In  People  v.  Commieeiofien :  *'That-therate  of  taxation  upon  the 
sharea  should  be  the  same  or  not  greater  than  upon  the  moneyed  capital  of  the 
Individual  oltlsen  which  Is  liable  to  taxation ;  that  It,  no  greater  In  proportion 
or  percentage  of  tax  In  the  valuation  of  shares  should  be  levied  than  upon 
other  moneyed  taxable  capital  In  the  hands  of  the  citlxens."  4  Wall.  26&  Sec^ 
slso,  Bep&unt  v.  School  iXrsctors,  28  Wail.  480,  po$t. 

Second.  By  an  ordinance  of  the  defendants*  corporation,  passed  on  the  18th 
of  April,  1870,  It  is  provided  that  certain  interest-paying  bonds  issued  by  the 
said  corporation  shall  be  exempt  from  taxation  by  sidd  corporation.  It  Is  said 
that  there  are  many  such  bonds  In  existence  in  tlie  hands  of  individuals;  that 
by  such  exemption  the  complaluanta'  shares  are  taxed  at  a  greater  rate  than  is 
assessed  upon  such  bonds,  and  that,  therefore,  the  taxation  complained  of  Is  in 
violation  of  the  aot  of  Congress  forbidding  the  taxation  of  national  shares  at  a 
grsater  rate  than  Is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
▼Iduala. 
There  are  several  answers  to  this  objection  : 

lat»  It  la  not  alleged  in  the  bill  that  the  bonds  therein  referred  to  are  In  ftet 
exempted  from  taxation  for  municipal  purposes.  After  reciting  the  iasae  and 
proposed  exemption,  the  bill  says  that  said  property  Is  **  thus  exempted  from 
an  municipal  taxes;"  that  Is,  that,  as  a  matter  of  law.  It  follows  from  the  Uctm 
before  stated  that  It  is  thus  exempt. 

This  is  not  sufficient,  especially  when  It  Is  alleged  In  the  brief  opposed  tliat 
the  fact  is  otherwise. 

Sd.  By  the  statutes  of  the  State  of  Tennessee,  passed  subsequently  to  the 
Issue  of  the  bonds,  all  personal  property,  of  every  kind  and  nature.  Is  required 
to  be  listed  and  assesssd  for  taxation. 

The  Bapreme  Court  of  Tennessee  hold,  in  the  case  before  us,  tliat  this  statute 
npsals  and  overrides  the  ordiaanee  of  exemption  and  brings  these  bonds 
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within  the  scope  of  genernl  taxation.    This  is  a  decision  of  a  State  trilMiiial 
upon  the  oonetmctlon  of  its  own  statutes,  which  we  are  l>oaBd  to  respedt. 

3d.  Considering  the  objection  on  its  merits  and  in  connection  with  tlie  ob- 
jection first  descril>ed,  the  case  is  met  by  Hepbiirn  v.  School  Dirtdont  28  WalL 
480. 

Bj  a  statute  of  Penn^lvaiiia,  it  was  enacted  that  "  all  mortgaices,  Jadipnoata, 
recognisances  and  money  owing  upon  articles  of  agreement  for  the  sale  of  real 
estate  shall  l>e  exempt  from  taxation,  except  for  State  purposes."  There,  as 
here,  it  was  objected  that  this  exemption  bj  relieving  certain  specified  prop- 
erty from  taxation  brought  the  case  within  the  prohibition  of  the  act  of  Oon- 
gross,  and  thus  vitiated  the  tax  sought  to  be  enforced.  This  court  held  others 
wise. 

The  act  of  Cougress  was  not  intended  to  curtail  the  State  power  on  tlie 
subject  of  taxation.  It  simply  required  that  capital  invested  in  national 
banks  should  not  be  taxed  at  a  greater  rate  than  like  property  similarly  In- 
vested. It  was  not  intended  to  cut  off  the  power  to  exempt  particular  kinda 
of  property  if  the  legislature  chose  to  do  so.  Homesteads,  to  a  specified  value, 
a  certain  amount  of  household  furniture  (the  six  plates,  six  knives  and  forks, 
six  tea-cups  and  saucers,  of  the  old  statutes),  the  property  of  clergymen  to 
some  extent,  school-houses,  academies  and  libraries  are  generally  exempt  from 
taxation.  The  discretionary  power  of  the  legislature  of  the  States  over  all 
these  subjects  remains  as  it  was  before  the  act  of  Ooiigress,  of  June,  1384.  The 
plain  intention  of  that  statute  was  to  protect  the  corporations  formed  under 
its  authority  from  nn  unfriendly  discrimination  against  them  of  the  power  of 
State  taxation.  That  particular  persons  or  particular  articles  are  relieved 
from  taxation  is  not  a  matter  to  which  either  class  can  object. 

The  third  objection  is  equally  untenable.  The  statute  referred  to  does  not 
purport  to  relieve  any  property  fr^^m  taxation.  It  provides  a  mode  for  asoer- 
taining  the  average  capital  of  the  merchant,  and  for  giving  a  lioenao  to  eaifj 
on  the  business  of  a  merchant.  He  Is  required  to  pay  an  ad  valomn  tax  on  all 
his  capital  and  a  license  tax  in  addition. 

The  observations  already  made  are  perttnaiit  under  thia  hsadi 


HiBBAED  T.  OlABX. 
7fa«  —  Ml^/ iy  iMMk 


A  town  Bommoned  as  traatee  or  gamlahee  of  an  ladlTldaal 

taxes  assessed  by  it  on  him  against  the  debt  due  from  it  to  him. 

FOREIGN  attachment    The  deposition  of   Laoinfi  IL  Howe 
was  as  follows: 
''  I,  Lucius  M.  Howe,  depose  and  say,  that  I  am  chairman  of  the 
board  of  selectmen  of  said  town  [Plymouth];  that,  at  the  time  of 
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the  service  of  said  writ  on  the  town,  Joseph  Clark  had  an  accoaat 
against  the  town  for  personal  sorrices  and  costs  paid  ont  —  mostly 
for  his  services  —  of  $414.99;  that  at  the  same  time  he  owed  the 
town,  for  cash  in  his  hands  belonging  to  the  town«  $312.42,  and 
there  were  outstanding  taxes  legally  assessed  against  him  by  the 
selectmen  of  said  Plymoath,  dne  and  unpaid,  to  the  amoant  of 
$82.37;  also  taxes  legally  assessed  against  the  firm  of  Clark  & 
Houston,  of  which  said  Clark  was  a  partner,  of  $45.38,  due  and 
unpaid;  and  that  said  town  claims  the  right  to  offset  said  money 
and  taxes  against  any  claim  or  debt  on  account  due  the  said  Olark, 
to  the  amount  of  the  same;  and  same  have  been  credited  on  said 
Clark's  account  since  the  service  cf  said  writ  or  trustee  against  the 
town,  and  a  balance  found  due  said  town  from  said  Clark ;  —  and 
said  town,  as  I  understand  it,  was  not,  at  the  time  of  the  service  of 
said  writ,  nor  has  been  at  any  time  since,  indebted  to  said  Olark, 
nor  had  any  money,  goods,  chattels,  rights,  or  credits  of  said 
Clark  in  its  hands  or  possession,  unless  upon  the  facts  aforesaid." 
The  question  of  the  chargeabilityof  the  trustee  on  the  foregoing 
deposition  was  transferred  to  this  court  by  La.dd,  J. 

Oarpmter^  for  plaintifh. 

L.  W.  Fling,  for  Plymouth. 

Smith,  J.  By  Gtoneral  Statutes,  chapter  308,  section  7,  it  is  pro* 
vided  that  where  ''  there  are  mutual  debts  or  demands  between 
the  plaintiff  and  the  defendant,  at  the  time  of  the  commencement 
of  the  plaintiff's  action,  one  debt  or  demand  may  be  set  off  against 
the  other.*' 

The  trustee  process  being  an  equitable  proceeding,  the  courts  of 
this  State  have  uniformly  held  that  a  trustee  is  entitled  to  retain, 
or  to  set  off  against  the  debt  which  he  may  owe  the  principal  de- 
fendant, any  demand  which  he  might  set  off,  or  of  which  he  might 
avaQ  himself  by  any  of  the  modes  allowed,  either  by  the  common 
or  statute  law,  if  the  action  were  brought  by  the  defendant  him- 
self, or  if  the  proceedings  were  wholly  between  the  trustee  and  the 
principal  defendant  Brawn  v.  Warreuy  43  N.  H.  430 ;  Swamscot 
Machine  Oo.  v.  Partridge,  25  id,  374,  and  authorities  there  cited, 
where  it  is  said  that  the  rights  and  liabilities  of  trustees  are  not 
changed  to  their  prejudice  by  the  fact  that  the  action  is  commenced 
by  the  creditor  of  the  principal  defendant  and  not  by  the  principal 
VoL.XXn.  — 65 
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defendant  himself.  The  only  object  and  legitimate  effect  jt  tlM 
trustee  process  is  to  entitle  the  creditor  to  secure  and  ap|ly  to  the 
discharge  of  his  claim  against  the  principal  defendant  such  sum« 
of  money  as  may  be  found  to  be  legally  or  equitably  due  from  the 
trustee  to  the  principal  defendant,  or  such  other  goods  or  credits  of 
the  diBfendant  as  may  be  found  in  his  possession  beyond  what  may 
be  due  from  the  defendant  to  the  trustee.  Id.  373,  374. 

The  question  for  our  consideration  is,  whether  the  taxes  assessed 
by'the  town  of  Plymouth,  the  trustee  in  the  suit,  against  Joseph 
Clark,  the  principal  defendant,  and  against  Olark  ft  Houston,  of 
which  firm  he  is  a  member,  constitute  a  ''debt  or  demand  "  which 
can  be  set  off  in  this  proceeding  against  the  sum  which  is  due  from 
the  trustee  tc  the  defendant ;  and  I  am  of  the  opinion  that  they  do 
not  These  words  ''  debt  and  demand  **  are  often  used  as  synony- 
mous. The  former  is  the  more  specific,  and  the  latter  the  more 
general  term.  Either  would  include  a  claim  for  money  alleged  to 
be  due,  and  either  is  broad  enough  to  allow  a  judgment  reooTored 
by  the  trustee  against  the  principal  defendant  to  be  set  off  againct 
the  sum  found  due  the  latter  from  the  former  in  the  process  of 
foreign  attachment.  It  is  not  important  to  examine  more  closely, 
for  the  purposes  of  this  case,  the  distinction,  if  any,  in  these  teraiSi 

The  counsel  for  the  town  claims  that  taxes  are  in  the  nature  of 
a  judgment,  so  that  they  can  be  thus  set  off  by  the  trustee  against 
the  principal.  If  this  claim  is  correct,  it  would  probably  follow 
that  the  collector's  warrant  is  in  the  nature  of  an  execution  ;  but  1 
think  this  position  cannot  be  maintained.  Judgments  are  the 
judicial  sentences  of  courts  rendered  in  causes  within  their  juris- 
diction. Taxes  are  the  proportional  and  reasonable  assessments 
and  duties  imposed  by  authority  of  law  upon  the  inhabitants  of 
the  State.  They  do  not  partake  of  the  nature  of  judgments.  The 
imposition  and  collection  of  them  are  ministerial  acts,  and  are  the 
proper  subjects  of  inquiry  as  to  the  manner  of  their  assessment 
and  the  mode  of  their  enforcement  in  the  judicial  forum ;  and  for 
their  collection  no  right  of  action  is  giTcn,  nor  can  they  be  turned 
into  judgments,  nor  are  they  contracts  between  party  and  party, 
either  express  or  implied ;  but  they  are  the  positive  acts  of  govern- 
ment, through  its  various  agents,  binding  upon  the  inhabitants, 
and  to  the  making  and  enforcing  of  which  their  personal  consent, 
individually,  is  not  required.  Husbabd,  J.,  in  Pmv$  v.  2as(9fi. 
8  Meta  520. 
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By  General  Statutes,  chapter  208,  section  8,  it  is  farther  provided 
that  '*  no  debt  or  demand  shall  be  set  off  as  aforesaid  unless  a  right 
id  action  existed  thereon  at  the  commencement  of  the  plaintiff's 
action."  It  be  will  noticed,  that  to  enable  a  party  to  set  off  such  debt 
or  demand,  it  mast  be  such  that  not  only  must  a  right  of  action 
exist  thereon,  but  it  must  exist  at  the  commencement  of  the  plain- 
tiff's action.  By  right  of  action  is  here  meant  the  right  to  com- 
mence a  suit  to  enforce  the  payment  or  collection  of  the  debt  or 
demand  named  in  the  7th  section.  The  right  which  the  collector 
of  taxes  has  to  collect  the  taxes  assessed  in  his  list  is  in  no  sense  a 
right  of  action  ;  much  less  is  it  a  right  of  action  in  the  town.  The 
collection  is  a  ministerial,  and  not  a  judicial  act  It  is  dear  that 
the  town  is  not  regarded  in  the  light  of  a  creditor  of  the  tax  payer. 
It  cannot  maintain  an  action  to  collect  the  same.  Orapo  v.  SMson, 
8  Mete.  394,  where  it  is  said  that  'Mt  is  well  settled  that  the  law 
gives  no  remedy  for  the  collection  of  taxes  other  than  those  pro- 
vided by  statute.''  The  same  doctrine  is  laid  down  in  Andover  dt 
Medford  Twmpilee  Corporation  v.  Oould,  6  Mass.  44,  which  was 
as9utnps%i,  to  recover  assessments  laid  upon  shares  in  the  capital 
stock  of  the  corporation,  subscribed  for  by  the  defendant,  where 
Pabsonb,  0.  J.|  remarks  :  ''  It  is  a  rule  founded  in  sound  reason, 
that  when  a  statute  gives  a  new  power,  and  at  the  same  time  pro- 
vides the  means  of  executing  it,  those  who  claim  the  power  can  exe- 
cute it  in  no  other  way.  When  we  find  a  power  in  the  plaintiffs  to 
make  the  assessments,  they  can  enforce  the  payment  in  the  method 
directed  by  the  statute,  and  not  otherwise ;  and  that  method  is  by 
a  sale  of  the  delinquent's  shares.  This  rule  applies  to  all  taxes, 
public  and  private.  No  action  can  be  maintained  to  compel  the 
payment  of  State,  county  or  town  taxes,  except  in  the  particular 
oases  in  which  an  action  is  expressly  given  by  statute." 

By  the  statutes  of  this  State  ample  and  severe  measures  are  pro- 
vided  for  the  collection  of  taxes.  The  real  estate  of  the  person  as- 
sessed is  holden  for  one  year  from  the  first  day  of  June  following 
assessment ;  his  goods  and  chattels,  with  limited  exceptions,  are 
liable  to  distraint ;  and  for  want  thereof  his  body  can  be  taken  and 
committed  to  the  common  jaiL  Gen.  Stats.,  ch.  54.  At  the  same 
time  the  collector  is  held  to  a  rigid  accountability  to  the  town  for 
the  prompt  collection  and  payment  of  his  list,  and  is  liable  to  a 
suit  upon  his  official  bond  and  to  an  extent  for  non-perfonnanoa 
of  his  duties.     Id.,  oh.  69. 
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As  tho  legislatare  has  provided  such  fall  and  ample  means  for 
the  collection  of  taxes,  and  has  made  no  provision  for  their  col- 
lection by  sait,  I  am  clear  that  the  trustee  in  this  suit  cannot  set 
off  the  taxes  assessed  against  the  defendant  and  his  firm  against 
the  amount  which  is  due  from  them  to  him,  and  consequently  they 
arc  chargeable  for  the  sum  of  til  4.99  less  credits  $312.42,  leaving 
$102.57,  less  also  their  costs. 

With  the  ample  powers  with  which  the  statute  has  armed  che 
collector  to  enforce  the  collection  of  these  taxes,  and  the  equally 
ample  powers  with  which  the  statute  has  armed  the  town  to  enforce 
payment  from  the  collector,  it  can  hardly  happen  that  the  trufitee 
will  fail  to  realize  the  amount  of  these  assessments. 

Since  this  case  was  transferred  from  the  Circuit  Court,  a  mo- 
tion has  been  addressed  to  this  court  by  the  trustees  for  leave  to 
take  further  depositions  apon  the  question  of  their  liability.  If 
this  application  is  to  be  entertained  at  all,  it  should  have  been  ad- 
dressed to  the  Circuit  Court ;  but  if  the  motion  is  properly  here, 
we  think  that  it  would  be  encouraging  a  practice  altogether  too  loose, 
after  questions  of  law  have  been  submitted  to  the  ooort  whether  a 
trustee  is  chargeable,  and  after  a  party  has  taken  his  chances  of 
getting  a  judgment  in  his  favor,  to  allow  him  to  reopen  the  case 
for  the  purpose  of  proceeding  to  a  different  result 

We  do  not  mean  to  say  that  the  court  would  never  interfere  and 
allow  this  to  be  done;  but  we  are  of  the  opinion  that  such  a  prac- 
tice should  not  be  encouraged,  and  we  do  not  see  any  sufficient 
reason  in  the  present  case  for  departing  from  what  we  think  is  the 
proper  practice. 

Ladd,  J.  Taxes  are  contributions  imposed  by  government  on 
individuals  for  the  service  of  the  State.  Bouv.  Law  Diet.  The 
mode  of  their  collection  is  fully  prescribed  by  Gen.  Stats.,  ch.  54 
and  does  not  include  the  right  to  bring  an  action  to  enforce  their 
payment  A  set-off  is  in  the  nature  of  a  cross-action.  A  tax  may 
in  some  sense  be  said  to  be  a  demand  in  favor  of  the  town  or  ci^ 
where  it  has  been  assessed,  but  it  is  not  a  demand  upon  which  an 
action  can  be  brought,  and  I  think,  therefore,  it  is  not  a  debt  or 
demand  within  the  fair  meaning  of  G^ti.  Stats.,  ch.  208,  §  7,  relat- 
ing to  set-off.  This  view  is  strengthened  by  the  next  section  of  the 
same  chapter,  which  provides  that  no  debt  or  demand  shall  be  set 
off  as  aforesaid,  unless  a  right  of  action  existed  thereon  at  tht 
oommenoement  of*  the  plaintiff's  action. 


AUGUST  TEEM,  1878.  437 

CSimndler  y.  Coe. 

I  am  of  opiniou  that  the  motion  to  take  a  further  disclosure  of 
the  trustee,  made  in  this  court,  should  be  denied,  for  the  reasons 
giTen  by  my  brother  Smith,  and  that  the  trustee  should  be  charged. 

CASHING,  C.  J.  If  a  tax  against  an  indiyidual  is  not  a  sum 
certain  due  from  him  to  the  town,  and,  therefore,  a  debt  in  the 
strictest  sense  of  the  word,  and  if  it  is  not  also  a  sum  certain 
which  the  town  has  a  right  to  claim,  and  so  a  demand,  it  is  quite 
impossible  for  me  to  understand  the  meaning  of  the  terms.  If  the 
town  owes  the  individual  a  sum  of  money  which  is  due  to  him  in  his 
own  right,  and  the  tax  be  his  own  debt,  it  seems  to  me  that  they 
must  be  mutual  debts  and  demands.  If,  therefore,  it  were  not  for 
the  provision  in  Gen.  Stats.,  ch.  208,  §  8,  that  ^'  no  debt  or  demand 
shall  be  set  off.  as  aforesaid  unless  a  right  of  action  existed  thereon 
at  the  commencement  of  the  plaintiffs'  action,"  there  would  seem 
to  be  no  doubt  that  the  set-off  ought  to  be  allowed.  If  by  right  of 
action  in  this  statute  is  meant  a  right  to  commence  a  suit  at  law, 
it  is  clear  that  the  set-off  cannot  be  allowed,  and  this  is  the  opin- 
ion of  a  majority  of  the  court 

Trustee  chargeable. 


Ohakdler  v.  Gob. 

(G6N.  H.184.) 

BemuwU  of  cauies — when  may  he  had  under  act  of  1875. 

After  »  canae  haa  been  onoe  tried  in  a  State  court  and  a  verdict  rendered,  it 
cannot  be  removed  into  the  United  States  Circuit  Court,  although  the  ver* 
diet  may  have  been  set  aaide  for  error  and  a  new  trial  granted.* 

PETITION  for  the  removal  of  a  cause  into  the  Circuit  Court  of 
the  United  States,  filed  by  the  defendant,  a  citizen  of  Maine. 
The  plaintiff  was  a  citizen  of  New  Hampshire.  The  cause  was 
tried  by  a  jury  at  the  November  term,  1873,  and  a  verdict  rendered 
for  the  plaintiff.  That  verdict  was  subsequently  set  aside  for 
error  and  a  new  trial  ordered.  Thereafter,  upon  the  petition  of 
the  defendant,  the  cause  was  ordered  to  be  removed  into  the  Oir- 
cuit  Court  of  the  United  States. 

*  See  Boggs  t.  ITiHard,  anU,  p.  77.  andiiott- 
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The  plaintiff  now  moved  that  such  order  of  remoyal  be  rescinded 
This  motion  was  granted  by  the  court  and  the  defendants  excepted. 
All  questions  of  law  and  discretion  arising  upon  the  foregoing  state- 
ment were  transferred  by  Ladd^  J. 

Ray  &  Drew  and  Qeo.  A.  Bingham^  for  plaintiff. 

Fletcher  S  Heywood  and  Bams  dk  Heywood^  for  defendants. 

FosTBBy  0.  3.y  C.  0.  The  defendant  filed  his  petition  for  the 
remoyal  of  this  cause  into  the  United  States  court  at  the  Koyember 
term  of  our  Circuit  Court,  1874.  His  rights  in  respect  of  the  re- 
moval of  the  cause^  therefore,  depend  upon  the  provisions  of  the 
Revised  Statutes  of  the  United  States,  enacted  June  22,  1874^  and 
the  subsequent  act  of  Congress  of  March  3, 1875,  and  not  upon  the 
provisions  of  the  acts  of  1866  or  1867,  which  were  repealed  by  the 
enactment  of  the  Revised  Statutes.  The  propriety  of  the  rescission 
of  the  order  of  removal  by  the  judge  presiding  at  the  April  term, 
1875,  depends  upon  the  settlement  of  the  question  whether  the 
defendant  was  entitled,  under  the  Federal  statutes,  to  have  the  cause 
removed,  after  one  trial  upon  its  merits,  before  a  second  trial, 
which  had  been  ordered  by  the  full  bench  for  error  in  the  previous 
trial. 

By  the  terms  of  the  U.  S.  Rev.  Stats.,  ch.  7,  §  639,  par.  Ill,  the 
petition  for  removal  must  be  filed  *'  before  the  trial  or  final  hearing 
of  the  suit." 

In  Whiitier  v.  The  Hartford  Fire  Insurance  Company,  55  N.  H 
141 ;  S.  C,  20  Am.  Rep.  185,  at  the  last  March  session  of  this 
court,  my  brother  Smith,  the  other  judges  concurring,  expressed 
his  interpretation  of  the  language  used  in  the  statute  as  meaning, 
not  before  the  final  trial  or  final  hearing,  but  before  any  trial  or 
any  final  hearing  of  the  suit. 

In  Insurance  Co.  v.  Dunn,  19  Wall.  214^  in  construing  the  act  of 
Congress  of  1866,  in  which  the  words  used  were  the  same  as  those 
adopted  in  the  revision  of  1874,  '^  at  any  time  before  the  trial  or 
final  h3aring"  Swayne,  J.,  said:  ''The  language  above  quoted 
'at  any  time  before  the  final  hearing  or  trial  of  the  suit' — of  the 
act  of  March  2,  1867,  is  not  of  the  same  import  as  the  language  of 
the  act  of  July  27, 1866, on  the  same  general  subject,  'at  any  time 
before  the  trial  or  final  hearing ; ' "  and  his  deduction  is,  that  under 
the  act  of  1867  a  removal  might  properly  be  made,  after  a  trial  on 
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the  merits  and  a  judgment  on  the  verdict,  in  a  State  where  by  local 
Btatate  the  party  could  still  demand,  as  of  right,  a  second  trial,  bat 
that  doubts,  at  least,  might  be  entertained  as  to  whether  such  would 
be  the  proper  construction  of  the  act  of  1866  ;  and  if,  as  he  sug- 
gests, the  change  was  deliberately  made  in  1867  to  obviate  those 
doubts  and  to  make  the  latter  act  more  comprehensive,  so  it  is 
equally  fair  to  presume  that  the  change  in  1874  to  the  language 
used  in  the  act  of  1866  was  deliberate!  v  made,  not  to  revive  ''doubts 
that  might  possibly  have  arisen  "  under  the  act  of  1866,  but  to  make 
the  latter  act  (of  1874)  more  restrictive. 

Happily,  no  doubts  can  remain  concerning  the  present  intention 
of  Congress  to  limit  the  removal  of  causes  from  the  State  to  the 
Federal  courts  to  a  period  antecedent  to  the  first  trial  of  the  suit, 
for  the  act  of  March  3, 1875,  §  3,  provides  that  the  petition  for  i*e- 
moval  shall  be  filed  in  the  State  court  '^  before  or  at  the  term  at 
which  said  cause  could  be  first  tried,  and  before   the  trial  thereof." 

This  act  was  passed  some  weeks  before  the  judge  made  the  order 
of  rescission  in  the  present  case,  and  this  declaration  of  the  law  and 
policy  of  the  Federal  Congress  manifests  the  prudence  of  the  judge's 
order,  so  far  as  the  matter  rested  in  his  discretion. 

In  WJiittier  v.  Iwfurance  Company ,  the  petition  for  removal  was 
made  after  a  trial  and  judgment  unreversed  by  the  proceedings  in 
review ;  but  the  distinction  between  that  case  and  the  present  is  one 
without  substantial  difference,  as  it  seems  to  me,  for  in  this  case, 
as  in  that,  the  defendant,  the  verdict  against  him  having  been  set 
aside,  was  as  much  entitled  to  demand  a  new  trial,  as  in  the  former 
case  the  party  was  entitled  to  demand  it  under  the  statute  granting 
a  right  of  review.  ^  In  both  cases  there  was  one  trial  of  the  cause 
upon  its  merits  before  application  for  removal,  and  in  neither  case 
was  that  one  trial  a  final  triaL  In  WhUtier  v.  Insurance  Co,  the 
petition  for  removal  was  denied. 

In  Oalpiny,  Critchlow,  112  Mass.  339,  it  was  decided  that  an 
action  cannot  be  removed  from  a  State  court  into  the  Circuit  Court 
of  the  United  States  under  the  act  of  Congress  of  1867,  after  a  trial 
on  the  merits,  although  such  trial  has  resulted  in  a  disagreement  of 
the  jury. 

A  fortiori,  if  the  reasoning  of  Judge  Swaynb  and  my  brother 
Smith  is  correct,  such  cause  could  not  in  the  same  circumstances 
be  removed  under  the  act  of  1866. 

It  will  be  borne  in  mind  that  the  terms  used  in  the  act  of  1866 
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are  '*  before  the  trial  or  final  hearing  : "  those  employed  in  the  act 
of  1867  are  "before  the  final  hearing  or  trial.'* 

In  Oalpin  v.  Oritchlow,  Mr.  Chief  Justice  Okay  does  not  contend 
that  these  terms  are  not  equivalent.  They  are^  in  fact,  whatever 
may  have  been  the  intention  of  the  legislators,  mere  transpositions 
in  the  two  several  acts.  And,  regarding  the  words  under  consid- 
eration as  practically  synonymous,  the  learned  chief  justice  infers 
that  the  act  of  1866  (and  1867,  likewise)  "has  regard  to  suits  in 
equity  as  well  as  at  law ; "  because  it  enlarges  the  right  of  removal 
under  the  act  of  1789  (which  was  **  at  any  time  befoi-e  trial "),  by 
conferring  the  right  in  suits  brought  '^  for  the  purpose  of  restrain- 
ing or  enjoining  "  the  defendant.  In  the  act  of  1866,  ch.  2888,  we 
find  for  the  first  time,  if  I  am  not  mistaken,  the  words  "  or  final 
hearing  of  the  cause  "  added  to  the  words  ''  at  any  time  before  the 
trial." 

"  Trial,''  says  Mr.  Chief  Justice  Geay,  appropriately  designates 
a  trial  by  the  jury  of  an  issue  which  will  determine  the  facts  in  an 
action  at  law  ;  and  'final  hearing,'  in  contradistinction  to  hearings 
upon  interlocutory  matters,  the  hearing  of  the  cause  upon  its  merits 
by  a  judge  sitting  in  equity.  The  whole  effect  of  the  change  in  the 
statute  in  this  respect  seems  to  us  to  have  been  to  allow  the  defend- 
ant the  same  time  to  elect  whether  he  will  remove  the  case  into  the 
Federal  court,  as  he  has  to  prepare  for  a  trial  at  law,  or  hearing 
upon  the  merits  in  equity  in  the  State  court ;  *  *  *  but  not  to 
allow  him,  after  the  experiment  of  entering  upon  one  such  trial  or 
hearing  in  the  court  in  which  the  suit  is  commenced,  to  transfer 
the  case  to  another  jurisdiction." 

The  learned  chief  justice  *'  cannot  believe  that  t^ongress,  by  trans- 
posing "  the  words,  '^  intended  that  a  right  of  removal  depending 
upon  a  mere  affidavit  of  the  party  to  a  condition  of  things  which 
litigants  are  too  often  prone  to  suspect,  and  conferred  by  this  statute 
upon  a  plaintiff  who  has  voluntarily  resorted  to  the  State  court,  as 
well  as  a  defendant  who  has  been  compelled  to  appear  therein  to 
protect  his  rights,  should  be  exercised  after  once  submitting  the 
case  to  be  decided  in  the  State  court  upon  its  merits,  and  at  a  later 
stage  than  any  other  suit  is  authorized  to  be  removed  from  the  State 
to  the  Federal  courts,  except  by  a  writ  of  error  after  judgment" 

Judge  Redfield,  in  a  note  appended  to  this  case  as  reported  in 
the  Law  Register  (13  Am.  Law  Reg.  137),  commends  the  opinion 
not  only  for  the  '^ ingenious  and  happy  argument"  presented 
therein,  but  for  its  *'  fairness  and  dignity,"  oalcnlated,  as  the  con- 
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elusion  of  the  court  is,  **  to  maintain  proper  respect  for  the  spirit 
of  the  national  legislation  in  general,  especially  toward  the  State 
courts," 

In  holding  that  the  ruling  of  the  judge  at  nisipritis,  rescinding 
the  order  for  a  remoyal  of  this  cause  before  the  interrention  of  a 
term  of  the  Federal  court  at  which  it  could  have  been  entered,  was 
right  in  point  of  law  and  sound  discretion,  we  do  no  more  than 
declare,  without  arrogance  or  assumption,  that,  except  by  writ  of 
error  from  the  Supreme  Court  of  the  United  States,  whose  judg- 
ment is  conclusive  upon  all  the  judicial  tribunals  of  the  land,  the 
jurisdiction  of  our  own  State  courts  is  not  to  be  reduced  to  ^^  very 
inferior  and  insignificant  proportions." 

If  the  views  which  I  have  expressed  are  sustained  by  my  brethren, 
the  defendant's  exceptions  must  be  overruled. 

Fxceptians  overruled. 

CusHiKG,  C.  J.,  and  Skith,  J.,  concurred. 


Habdy  y.  Merbill. 

(66  N.H.2S7.) 


WUl — Imrdenof  proof  on  probate  of.  Evidence — opinions  of  nonrprofettional 

witneeaes  €u  to  sanity  of  testator. 

The  party  who  affirmn  that  a  will  was  duly  and  lawfully  executed  haa  the 
harden  of  proof,  and  haa.  therefore,  tho  right  to  open  and  dose  a  trial  of  its 
validity* 

Upon  the  iseae  of  a  teatator's  sanity,  non-professional  witnesses,  although  not 
subscribing  witnesses  to  the  will,  may  testify  to  their  opinions  in  regard 
to  the  testator's  sanity,  founded  upon  their  knowledge  and  observation  of 
his  appearance  and  conduct.f 

BoardmanY,Woodtnan,47N.  H.  120;  State  v.  POw.  49  id.  890;  S.  C.,6  Am. 
Rep.  588,  upon  the  last  point,  overruled. 

APPEAL  by  William  Hardy  from  a  decree  of  a  judge  of  probate 
admitting  and  approving  the  will  of  Joseph  Hardy,  deceased. 
Issues  having  been  made  up  at  the  law  term,  were  sent  to  the  Gir- 

*8ee.  also,  TTOUattis  v.  Rotinaon  (42  Yt.  eSS).  1  Am.  Rep.  860;  Peck  v.  Cory, 27 
N.T.  9;  DOafiOd  v.  PoKsh,  25  id.  9,  97. 

i  See.  as  to  opinions  of  non-professional  witnesses,  CommomosaUh  v.  StwU- 
wmt,  19  Am.  BeD.401,  and  note. 
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cait  Court  for  trial.  These  issues  were :  the  executor,  Merrill,  al- 
leged, first,  that  the  said  Joseph  Hardy  was  of  sound  mind ;  and 
second,  that  the  will  was  not  obtained  by  undue  influence,  upon 
both  of  which  allegations  issue  was  taken  by  the  appellant  These 
issues  were  sent  to  referees  for  trial,  who  found,  on  both,  in  favor  of 
the  executor.  Before  the  trial  commenced  the  appellant  claimed 
the  right  to  open  and  close,  which  was  denied  by  the  referees. 
The  appellant  also  offered  the  testimony  of  non-professional  wit- 
nesses as  to  whether,  in  their  opinion,  the  testator  was  of  sound 
mind,  which  was  excluded  by  the  referees.  The  questions  of  law 
arising  upon  these  two  points  were  reeenred  to  be  determined  by 
this  court. 

Mugridge^  for  appellant. 

Sargent  &  Chaser  for  executor. 

FosTBR,  0.  J.,  G.  G.  I.  At  the  hearing  before  the  referees  the 
appellant  claimed  the  right  to  open  and  close. 

In  Judge  of  Probate  v.  SUme^  44  N.  H.  593,  it  was  held  that  the 
party,  on  whom  the  burden  of  proof  in  the  first  instance  deyolved, 
was  entitled  to  open  and  close  ;  that  to  determine  which  party  is 
to  begin,  and,  of  course,  which  shall  dose,  is  to  consider  which 
would  get  the  verdict,  if  no  evidence  was  given  on  either  side ; 
and  the  right  to  begin  is  with  the  one  who  in  that  way  would  lose 
his  case. 

In  this  case  issues  were  joined  by  the  appellant  upon  averments  of 
the  executor,  (1)  that  the  testator  was  of  sound  mind,  and  (2) 
that  the  will  was  not  obtained  by  undue  infiuence.  As  these  issnes 
are  made  up,  the  burden  of  proof  would  seem  to  be  on  the  executor, 
and  not  on  the  appellant;  and  in  Judge  of  Probates.  Stone^  p. 
605,  it  is  said  :  '^  The  party  who  affirms  that  a  will  was  made 
has  the  primary  burden  of  proof  and  the  accompanying  right  to 
close." 

In  Boardman  v.  WoodnMny  47  N.  H.  120, 132,  it  is  said  :  ''  What- 
ever form  the  issues  which  are  sent  to  the  trial  term  may  assume  in 
such  cases,  the  nature  of  the  proceeding  is  never  lost  sight  of,  nor 
is  the  final  object  to  be  attained  to  be  kept  from  view.  •  *  * 
The  question  to  be  determined,  no  matter  in  what  form  the  issue 
may  be  drawn,  is  the  due  and  legal  execution  of  the  will.'' 

In  Perkins  v.  Perkins,  39  N.  H.  163,  167,  Bbll,  0.  J.,  says : 
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''  The  object  of  the  proceeding  is  to  prove  the  dae  execution  of  a 
written  instrument.  *  *  *  The  instrument  itself  muso  be  pro- 
ducedy  unless  in  a  few  excepted  cases  where  secondary  eyideuce  is 
admitted  ;  and  the  attesting  witnesses  must  be  produced  and  ex- 
aminedy  if  they  are  living  and  within  reach  of  the  process  of  the 
court  They  are  to  be  produced  by  the  party  who  offers  the  instru- 
men  t,  or  who  seeks  a  decree  that  it  has  been  proved.  *  *  *  The 
usual  formal  proof  being  offered,  the  law  comes  in  with  its  pre- 
sumption that  the  party  is  sane,  and  this  presumption  stands  until 
evidence  is  offered  tending  to  raise  a  different  belief.  *  *  * 
**  Though  ordinarily  no  question  need  be  asked  of  the  witness,  who 
testifies  to  the  execution  of  an  instrument,  relative  to  the  capacity 
of  a  grantor,  yet,  owing  to  the  nature  of  the  proceedings  in  the 
case  of  wills,  that  the  probate  of  the  will  is  the  foundation  of  the 
grant  of  power  to  the  executor  to  take  possession  of  the  estate  and 
the  char^  of  administration,  it  is,  in  that  case,  the  long-settled 
practice  of  courts  of  probate  to  require  that  the  witnesses  to  wills 
should  be  examined  as  to  the  fact  of  the  sanity  of  the  testator  be- 
fore the  will  is  established.  •  ♦  ♦  This  practice  is  equally 
binding,  as  the  law  in  such  cases,  upon  the  Supreme  Court,  as  on 
the  ordinary  courts  of  probate.  ♦  ♦  *  It  is,  therefore,  proper 
to  say  that  the  burden  of  proving  the  sanity  of  the  testator,  and  all 
the  other  requirements  of  the  law  to  make  a  valid  will,  is  upon  the 
party  who  asserts  its  validity.  This  burden  remains  upon  him  till 
the  close  of  the  trial,  though  he  need  introduce  no  proof  upon  this 
point  until  something  appears  to  the  contrary. "  To  the  same  effect 
see  Tingley  v.  Cotogill^  48  Mo.  291,  and  Renn  v.  Samoa,  33  Tex. 
760.  On  the  other  hand,  it  may  be  said,  the  decree  of  the  judge 
of  probate  establishing  the  will  was  not  vacated  by  the  appeal. 
Oen.  Stats.,  ch.  188,  §  12. 

The  due  execution  of  the  will  is  not  in  controversy,  and  it  is  not 
necessary  for  the  appellee  to  prove  it  The  appellant  must  set  forth 
in  writing  the  reasons  of  his  appeal ;  and  in  this  court  he  is  re- 
stricted to  such  points  as  are  therein  specified.  Gen.  Stats.,  ch. 
188,  §  2  ;  Pcdriok  v.  Gawles,  45  N.  H.  553  ;  Boardman  v.  Woodman^ 
47  id.  120. 

The  executor  has  formally  tendered  an  issue  upon  the  sanity  of 
his  testator,  and  the  appellant  has  joined  that  issue  ;  but'  the  exec- 
utor's allegation  of  sanity  is  supported,  without  evidence,  by  a  pre- 
sumption of  law,  as  is  said  by  Judge  Bell  in  Perkins  v.  PerJcins, 
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and  he  is  entitled  to  a  verdict  unless  the  appellant  assumes  and  dis- 
charges the  burden  of  proof,  which  requires  him  to  maintain  and 
prove  the  insanity  of  the  testator.  See  Thurston  v.  K&nneii,  22 
N.  H.  151 ;  Bills  v.  VosSy  27  id.  212,  and  cases  there  cited  ;  Board- 
man  y.  Woodman,  47  id.  120-144;  ffally.  Unger,  2  Abb.  (XJ.  S.) 
507. 

In  Massachusetts  the  statute  requires  the  person  offering  a  will 
for  probate  to  prove  the  sanity  of  the  testator  (Boardman  v.  Wood- 
man, supra,  125)  ;  but  we  have  no  such  statutory  provision. 

In  Commonwealth  v.  Haskell^  2  Brewst  (Penu.)  491,  it  is  held  that 
•n  the  hearing  of  a  commission  of  lunacy,  the  burden  of  proof  is 
upon  the  Commonwealth,  the  presumption  being  in  favor  of  sanity^ 
and,,  therefore,  that  the  relator  has  the  right  to  open  and  close. 

Probably  the  determination  of  this  question  is  a  matter  of  no 
practical  consequence  in  the  present  case.  The  right,  as  it  is  called, 
to  open  and  close  may  be  a  matter  within  the  discretion  of  the 
court,  the  granting  or  refusing  of  which  is  not  in  general  a  f^round 
f  jr  a  new  trial  or  bill  of  exceptions.  There  are  many  authorities 
which  hold  that  a  verdict  will  not  be  disturbed  on  the  ground  that 
the  wrong  party  was  permitted  toopenor  to  close,  unless  it  be  made 
to  appear  that  injustice  has  been  done.  Boardman  v.  Woodman, 
supra,  143  ;  Hilliard  on  New  Trials,  298. 

I  think  the  court  would  hardly  be  justified  in  entertaining  a  dis- 
cretion which  should  operate  in  conflict  with  the  general  rule  and 
practice  in  matters  of  this  kind. 

It  is  not  without  some  hesitation,  nor  without  respect  for  the  ad- 
verse doctrine,  that  I  concur  in  the  opinion  of  the  majority  of  the 
court  that  the  niling  of  the  referees,  in  denying  to  the  appellant 
the  right  or  privilege  of  opening  and  closing  upon  the  trial,  was 
correct. 

II.  The  case  before  us  involves  an  inquiry  into  the  nature  and 
extent  of  the  exceptions  to  the  general  rule,  that  testimony  of  facts 
alone  is  admissible  in  courts  of  justice,  and  that  the  opinions  of 
witnesses  are  to  be  excluded. 

The  same  questions  are  presented  which  were  considered  by  the 
late  Supreme  Court  in  Boardman  v.  Woodman,  47  N.  H.  120,  and 
State  V.  Pike,  49  id.  399  ;  S,  C,  6  Am.  Rep.  533.  In  both  these 
cases  a  majority  of  the  court  sustained  the  doctrine  of  the  exclusion 
of  the  opinions  of  non-professional  witnesses  upon  questions  of  men- 
tal condition. 
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I  am  unable  to  speak  from  personal  knowledge  (bocauso  I  was 
not  then  a  member  of  the  court)  of  the  extent  and  amount  of  con- 
sideration bestowed  upon  the  subject  in  the  two  cases  referred  to. 
It  will,  however,  be  obvious  to  the  reader  of  the  reports,  that  in 
Boardwan  v.  Woodman  the  majority  of  the  court  were  content,  with- 
out renewed  investigation,  to  adhere  to  the  rule,  which  they  under- 
stood to  be  '^  in  accordance  with  the  long-established  and  uniform 
usage  in  this  State; ''  while  in  8t(Ue  v.  Pike,  Smith,  J.  (not  in- 
timating his  own  views),  disposes  of  the  whole  question  with  little 
more  than  the  remark:  '^  A  majority  of  the  court  are  not  disposed 
to  overrule  the  very  recent  decision  in  Boardman  v.  Woodinan,  that 
witnesses  who  are  not  experts  cannot  give  their  opinions  on  the 
question  of  sanity."  In  State  v.  Archery  54  N.  H.  465,  the  court 
were  not  ''  prepared  to  overrule  these  decisions,"  nor  were  they 
prepared  to  investigate  the  matter.  In  view  of  all  the  other  cir- 
cumstances, and  the  established  conditions  of  the  case,  this  ques* 
tion  was  of  slight  consequence. 

But  the  subject  is  so  rapidly  increasing  in  importance,  that  it 
thorough  re-examination  ought  to  be  no  longer  postponed. 

It  is  fair  to  presume  that  the  majority  of  the  court  were  satis- 
fied, upon  principle,  with  the  reasons  which  had  been  expressed,  or 
rather,  the  conclusions  attained  in  the  courts  of  three  States  of  the 
Union,  where  the  same  doctrine  had  been  established;  and,  per- 
haps, the  most  elaborate  investigation  might  not  have  affected  their 
minds  in  such  a  way  as  to  produce  a  different  result;  nevertheless, 
one  fact  cannot  be  ignored,  namely,  that  a  careful  examination 
into  the  history  of  this  branch  of  the  law,  as  adminisuered  in  our 
own  State,  would  have  compelled  the  suppression  of  the  remark 
that  the  rule  excluding  such  opinions  was  ''in  accordance  with  the 
long-established  and  uniform  usage  in  this  State,"  the  truth  being 
that  the  usage  and  practice,  if  uniform,  had  been  in  the  opposite 
direction,  and  that  the  rule,  as  declared  by  the  Supreme  Court  in 
1866  and  1869,  is  a  departure  from  the  ''  usage  and  uniform  prac- 
tice" in  the  courts  of  this  State  during  a  period  of  time  when  the 
bench  was  adorned  by  ''  sages  of  the  law  "  whose  learning  and  abil- 
ity have  commanded  universal  respect  and  admiration. 

[The  learned  judge  then  reviewed  the  history  of  the  usage  a!id 
pi*actice  of  the  courts  of  New  Hampshire,  as  to  the  admissibility  of 
non-professional  witnesses  on  the  question  of  sanity,  and  continued.] 

It  would  be  merely  a  repetition  of  the  historical  part  of  Judge 
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Dob's  opinion,  in  State  v.  Pike,  49  N.  H.  421-423,  if  I  were  to  re- 
late how,  after  the  eminent  jurists,  who  presided  in  our  coarts 
between  the  years  1811  and  1833,  had  all  passed  off  the  stage,  tlie 
''Massachusetts  exception"  gradually  worked  into  favor  in  New 
Hampshire,  it  having  been  erroneously  declared  by  the  Massachu- 
setts courts  to  be  an  expression  of  the  English  common  law.  It 
was  a  "  silent,  unauthentic  growth,'^  germinating  in  times  so  recent 
as  when  no  judge  remained  upon  the  bench  who  had  participated 
in  the  decision  of  Hamblett  v.  Hanibletty  or  in  the  trial  of  the  early 
cases;  and  the  contiguity  of  Massachusetts,  and  the  resort  by  law- 
yers and  judges  to  her  reports  more  than  to  any  other  printed  de- 
cisions, no  doubt  had  much  to  do  with  importing  into  our  tribunals 
a  rule  and  doctrine  which  was,  undoubtedly,  well  established  there. 

It  is  proper  for  me  to  invite  attention  to  the  history  of  what  I 
have  called  the  Massachusetts  exception.  Beginning  with  Poole  v. 
Richardson,  3  Mass.  330  (A.  D.  1807),  we  find  no  very  wide  depart- 
ure from  the  general  rule  of  admissibility.  The  case  holds 
that  non-professional  witnesses  may  ^  not  testify  merely  their  opin- 
ion or  judgment"  Judge  Doe  (StaU  t.  Pihey  p.  410)  suspects  that 
*^  the  only  point  ruled  in  this  case  was,  that  the  witnesses  were 
allowed  to  give  their  opinions  when  they  stated  particular  facts 
from  which  the  state  of  the  testator's  mind  was  inferred  by  them." 

But  the  exception  grew  and  dilated,  finding  larger  and  stronger 
expression  along  through  the  years  and  the  oourse  of  the  cases  of 
Hathorn  v.  King,  8  Mass.  371 ;  Dickinson  v.  Barber,  9  id.  225  ; 
Needham  v.  Ids,  6  Pick.  510 ;  Com.  v.  Wilson,  1  Gray,  337  ;  down  to 
Cmn.  V.  Fairbanks,  2  Allen,  511  (A.  D.  1861),  when  it  was  held/Mr 
curiam,  ''  that  the  incompetency  of  the  opinions  of  non-experts  was 
not  an  open  question  in  Massachusetts  ; "  though  Judge  Thomas 
had  recently  said,  in  Baxter  v.  Abbott,  7  Gray,  71,  that  **ii  it  were 
a  new  question  [he]  should  be  disposed  to  allow  every  witness  to 
give  his  opinion,  subject  to  cross-examination  upon  the  reasons 
upon  which  it  is  based,  his  degree  of  intelligence,  and  his  means  of 
observation." 

In  very  recent  times,  however,  we  observe  a  more  liberal  disposi- 
tion on  the  part  of  the  Massachusetts  courts.  See  Barker  v.  Coming. 
110  Mass.  477  (A.  D.  1872),  and  Nash  v.  Hunt,  116  id.  237  (A.  D. 
1874).  In  the  former  of  these  cases,  it  was  held  that  persons  ac- 
quainted with  the  testator,  although  neither  witnesses  to  the  will 
nor  medical  experts,  may  testify  whether  they  noticed  any  change 
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in  bis  intelligence^  and  any  want  of  coherence  in  his  remarks. 
Oray^  J.,  said  :  *'  The  qaestion  did  not  call  for  the  expression  of 
an  opinion  apon  the  qaestion  whether  the  testator  was  of  sound  or 
unsound  mind,  which  the  witnesses,  not  being  either  physicians  or 
attesting  witnesses,  would  not  bo  competent  to  give.  The  question 
whether  there  was  an  apparent  change  in  a  man's  intelligence  or 
understanding,  or  want  of  coherence  in  his  remarks,  is  a  matter  not 
of  opinion  but  of  fact,  as  to  which  any  witness  may  testify,  in  order 
to  put  before  the  court  or  jury  the  acts  and  conduct  from  which  the 
degree  of  his  mental  capacity  may  be  inferred." 

In  Nash  y.  Hunty  a  witness  was  allowed  to  say  he  observed  no  in- 
coherence of  thought  in  the  testator,  nor  any  thing  unusual  or  sin- 
gular in  respect  to  his  mental  condition.  Judge  Wells  saying:  ''  We 
do  not  understand  this  to  be  giving  an  opinion  as  to  the  condition 
of  the  mind  itself,  but  only  of  its  manifestations  in  conversation 
with  the  witness. ''  The  witness  could  state,  "as  matter  of  observa- 
tion, whether  his  conversation  and  demeanor  were  in  the  usual  and 
natural  manner  of  the  testator  or  otherwise  ; "  and  in  Commonwealth 
V.  Pomeroyy  117  Mass.  143,  non-professional  witnesses  were  allowed 
to  state,  without  objection,  that  the  prisoner,  '*  in  conversation  and 
manner,  evinced  no  remorse  or  sense  of  guilt." 

With  deference  and  great  respect  I  may  be  allowed  to  say,  that  I 
rejoice  much  more  in  the  results  attained  in  these  later  cases  than 
in  the  modus  operandi  of  judicial  reasoning  by  which  the  conclu- 
sions were  reached.  They  indicate  decided  and  accelerating  progress 
of  the  Massachusetts  courts  in  the  right  direction.  The  full  estab- 
lishment of  the  ti*ue  doctrine  there  is  a  question  of  time  only. 

A  tolerably  careful  investigation  authorizes  me  to  repeat  the  lan- 
guage of  Judge  Doe,  that  *^  in  England  no  express  decision  of  the 
point  can  be  found,  for  the  reason  that  such  evidence  has  always 
been  admitted  without  objection.  It  has  been  universally  regarded 
as  so  clearly  competent,  that  it  seems  no  English  lawyer  has  ever 
presented  to  any  court  any  objection,  question,  or  doubt  in  regard 
to  ii"    State  v.  Pike,  49  N.  H.  408,  409. 

I  presume,  however,  it  will  not  be  denied  that  in  the  ecclesiastical 
courts,  where  questions  of  testamentary  capacity  are  generally  tried, 
such  opinions  have  always  been  received.  See  1  Oreenl.  Ev.  (12th 
ed.),  §  440,  n.  4 ;  Defio  v.  Clarke  3  Addams,  79  ;  Wheeler  v.  Alderson, 
8  Hagg.  574,  where  Sir  Johk  Nicholl  said,  in  pronouncing  his 
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judgment :  "  There  is  a  cloud  of  witnesses  who  gave  unhesitating 
opinions  that  the  deceased  was  mad." 

The  practice  in  the  courts  of  the  common  law  has  been  uniYersal 
and  unwavering  in  the  same  direction  ;  and  ^'  the  number  of  English 
author!ti.^3  is  limited  only  by  the  number  of  fully  reported  cases  in 
which  the  question  of  sanity  has  been  raised."  8t(Ue  v.  Fikc,  49 
N.  H.  409. 

In  the  year  1800  James  Hadfield  was  tried  for  shooting  at  King 
George  III.  The  defense  was  insanity,  .and  the  opinions  of  non- 
expert witnesses  were  freely  admitted  (37  State  Trials,  1281,  ei 
seq. ),  and  Mr.  Ebskike  told  the  jury  they  **  ought  not  to  be  shaken 
in  giving  full  credit  to  l^e  evidence  of  those  who  ♦  ♦  ♦  de- 
scribe him  as  discovering  no  symptoms  whatever  of  mental  incapac- 
ity or  disorder."    Erskine's  Speeches  (3d  London  ed.),  132,  140. 

In  Bagleton  v.  Kingston,  8  Yes.,  Jr.,  450,  Ann  Boak  and  Elizabeth 
Sanson  ^^  expressed  a  strong  opinion  of  the  total  incapacity  of  the 
deceased,  both  from  his  great  imbecility  of  mind  and  the  dominion 

*  *  *  of  Mrs.  Kingston  ; "  and  John  Fogg  testified  that  **  his 
faculties  were  very  much  impaired." 

In  Lotoe  v.  Jolliffe,  1  W.  Black.  365,  the  subscribing  witnesses  to 
a  will  having  sworn  that  the  testator  was  utterly  incapable  of  mak- 
ing such  an  instrument,  to  encounter  this  evidence  the  plaintifTs 
counsel  examined  the  friends  of  the  testator,  who  strongly  deposed 
to  his  sanitv. 

In  TcUham  v.  Wright,  2  Buss.  &  Mylne,  1,  Lord  Chief  Justice  Tin- 
DAL,  '^  in  behalf  of  himself  and  the  Lord  Chief  Baron,"  in  reading 
the  judgment  of  the  court,  commented  upon  the  fact  that  ''on  the 
trial  of  this  cause,  for  the  purpose  of  proving  affirmatively  the 
general  incapacity  of  Mr.  Marsden,  a  very  large  body  of  parol  evi- 
dence was  produced  by  the  defendants  in  the  issue,  comprising  not 
fewer  than  sixty-one  witnesses  in  number,  some  of  whom  deposed 
to  the  state  of  Mr.  Marsden's  intellect  and  the  powers  of  his  mind 
in  very  early  life,  and  others  continued  the  account  down  to  a 
period  very  shortly  before  his  death  in  1826. 

The  greater  part  of  this  testimony  came  from  non-professionals, 
and  consisted  in  the  expression  of  opinion. 

Courts  and  text-writers  all  agree  that,  upon  questions  of  science 
and  skill,  opinions  may  be  received  from  persons  specially  instructed 
by  study  and  experience  in  the  particular  art  or  mystery  to  which 
the  investigation  relates. 
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But  without  reference  to  any  recognized  rule  or  principle,  all 
concede  the  admissibility  of  the  opinions  of  non-professional  men 
upon  a  great  variety  of  unscientific  questions  arising  every  day,  and 
in  everygudicial  inquiry.  These  are  questions  of  identity,  hand- 
writing, quantity,  value,  weight,  measure,  time,  distance,  velocity, 
form,  size,  age,  strength,  heat,  cold,  sickness  and  health;  ques- 
tions, also,  concerning  various  mental  and  moral  aspects  of  human* 
ity,  such  as  disposition  and  temper,  anger,  fear,  excitement, 
intoxication,  veracity,  general  character,  and  particular  phases  of 
character,  and  other  conditions  and  things,  both  moral  and  physi- 
cal, too  numerous  to  mention.  See,  in  addition  to  the  American 
cases  cited  by  Judge  Doe,  in  State  v.  Pike,  passim,  and  the  cases 
cited  by  the  learned  counsel  for  the  appellant,  in  argument.  Com- 
mmweaUh  v.  Dorsey,  103  Mass.  412;  Mclntyre  v.  McConn,  28  Iowa, 
480,  483;  Dickinson  v.  Dickinson,  61  Penn.  St  401;  Boyd  v.  Boyd 
66  id.  283,  286,  290;  Pidcock  v.  Potter,  68  id.  342;  S.  C,  8  Am. 
Rep.  181;  1  Whart  Or.  Law,  §  48. 

All. evidence  is  opinion  merely,  unless  you  choose  to  call  it  fact 
and  knowledge,  as  discovered  by  and  manifested  to  the  observation 
of  the  \vitness. 

And  it  seems  to  me  quite  unnecessary  and  irrelevant  to  crave  an 
apology  or  excuse  for  the  admission  of  such  evidence,  by  referring 
it  to  any  exceptions  (whether  classified,  or  isolated  and  arbitrary), 
to  any  supi^osed  general  rule,  according  to  the  language  of  some 
books  and  the  custom  of  some  judges.  There  is,  in  truth,  no  gen- 
eral rule  requiring  the  rejection  of  opinions  as  evidence.  A  gen- 
eral rule  can  hardly  be  said  to  exist,  which  is  lost  to  sight  in  an 
enveloping  mass  of  arbitrary  exceptions. 

But  if  a  general  rule  will  comfort  any  who  insist  upon  excluding 
and  suppressing  truth,  unless  the  expression  of  the  truth  be  re- 
strained within  the  confines  of  a  legal  rule,  standard,  or  proposition, 
let  them  be  content  to  adopt  a  formula  like  this:  Opinions  of  wit- 
nesses  derived  frofn  observation  are  admissible  in  evidence,  when, 
from  the  nature  of  the  subject  under  investigation,  no  better  evidefice 
can  be  obtained.  No  harm  can  result  from  such  a  rule,  properly 
applied.  It  opens  a  door  for  the  reception  of  important  truths 
which  woiUd  otherwise  be  excluded,  while,  at  the  same  time,  the 
tests  of  cross-examination,  disclosing  the  witness's  means  of  knowl- 
edge, and  his  intelligence,  judgment,  and  honesty,  restrain  the 
force  of  the  evidence  within  reasonable  limits,  by  enabling  the  jury 
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to  form  a  due  estimate  of  iUi  weight  and  value.  See  1  Bedf.  oa 
Wills,  136-141. 

Opinions  concerning  matters  of  daily  occurrence,  and  open  to 
common  obsenration,  are  received  from  necessity  {GommonweaUh  v. 
StufievafUy  117  Mass.) ;  and  any  rule  which  excludes  testimony  of 
such  a  character,  and  fails  to  recognize  and  submit  to  that  neces- 
sity, tends  to  the  suppression  of  truth  and  the  denial  of  justice. 

The  ground  upon  which  opinions  are  admitted  in  such  cases  is, 
that,  from  the  very  nature  of  the  subject  in  issue,  it  cannot  be 
stated  or  described  in  such  language  as  will  enable  persons,  not 
eye-witnesses,  to  form  an  accurate  judgment  in  regard  to  it  De- 
WiU  V.  Barlyy  17  N.  Y.  340;  Bellows,  J.*  in  Taylor  v.  Grand 
Trunk  Railway,  48  N.  H.  304;  S.  C,  2  Am.  Bep.  229. 

How  can  a  witness  describe  the  weight  of  a  horse,  or  his  strength, 
or  his  value?  Will  any  description  of  the  wrinkles  of  the  face,  the 
color  of  the  hair,  the  tones  of  the  voice,  or  the  elasticity  of  step, 
convey  to  a  jury  any  very  accurate  impression  as  to  the  age  of  the 
person  described  ?  And  so,  also,  in  the  investigation  of  mental  and 
pyschological  conditions;  because  it  is  impossible  to  convey  to  the 
mind  of  another  any  adequate  conception  of  the  truth  by  a  recital 
of  visible  and  tangible  appearances;  because  you  cannot,  from  the 
nature  of  the  case,  describe  emotions,  sentiments  and  affections, 
which  are  really  too  plain  to  admit  of  concealment,  but,  at  the 
same  time,  incapable  of  description;  the  opinion  of  the  observer  is 
admissible  from  the  necessity  of  the  case;  and  witnesses  are  per- 
mitted to  say  of  a  person:  ^'He  seemed  to  be  frightened; "  ''he 
was  greatly  excited;"  ''he  was  much  confused;"  "  he  was  agitated;" 
'he  was  pleased;"  "he  was  angry."  All  these  emotions  are  ex- 
pressed to  the  observer  by  appearances  of  the  countenance,  the 
eye,  and  the  general  manner  and  bearing  of  the  individual;  appear- 
ances which  are  plainly  enough  recognized  by  a  person  of  good 
judgment,  but  which  he  can  no  otherwise  communicate  than  by  an 
expression  of  results  in  the  shape  of  an  opinion.  See  Best  on  the 
Principles  of  Evidence,  585.  It  is  on  this  principle,  says  Mr.  Best, 
that  testimony  to  character  is  received;  as,  where  a  witness  deposes 
tjci  the  good  or  bad  character  of  a  party  who  is  being  tried  on  a 
criminal  charge,  or  states  his  conviction  that,  from  the  general 
character  of  another  witness,  he  ought  not  to  be  believed  on  his 
oath.  Best  on  Ev.  657.  "So,"  continues  Mr.  Best,  "the  state  of 
an  unprodncible  portion  of  real  evidence  —  as,  for  instaaoe,  the 
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appearance  of  a  buildings  or  of  a  public  document  which  the  law 
will  not  allow  to  be  brought  from  its  repository  —  may  be  explained 
by  a  term  expressing  a  complex  idea,  e.  g,,  that  it  looked  old,  de- 
cayedy  or  fresh;  was  in  good  or  bad  condition,  etc.  So,  also,  may 
the  emotions  or  feelings  of  a  party  whose  psychological  condition  is 
a  question.  Thus,  a  witness  may  state  as  to  whether,  on  a  certain 
occasion,  he  looked  pleased,  excited,  confused,  agitated,  frightened 
or  the  like." 

Considerations  of  this  character  controlled  the  opinion  of  the 
court  in  DeWitt-Y.  Barly,  before  cited.  The  learned  judge,  in  de- 
livering the  opinion  of  the  court,  said.*  ''To  me  it  seems  a  plain 
proposition  that,  upon  inquiries  as  to  mental  imbecility  arising 
from  age,  it  will  be  found  impracticable,  in  many  cases,  to  come  to 
a  satisfactory  conclusion,  without  receiving  to  some  extent  the 
opinions  of  witnesses.  How  is  it  possible  to  describe  in  words  that 
combination  of  minute  appearances  upon  which  a  judgment  in  such 
cases  is  formed  ?  The  attempt  to  try  such  a  question,  excluding 
all  matter  of  opinion,  would  in  most  cases,  I  am  persuaded,  prove 
entirely  futile.  *  *  *  A  witness  can  scarcely  convey  an  intel- 
ligible idea  upon  such  a  question,  without  infusing  into  his  testi* 
mony  more  or  less  of  opinion.  Mental  imbecility  is  exhibited,  In 
part,  by  attitude,  by  gesture,  by  the  tones  of  the  voice,  and  the  ex- 
pression of  the  eye  and  face.  Can  these  be  described  in  language 
so  as  to  convey  to  one  not  an  eye-witness  an  adequate  conception  of 
their  force?"  —  and  see  Rand's  note  to  Poole  v.  Richardeony  8 
Mass.  (Rand's  ed.)  330. 

The  reasons  drawn  from  necessity  in  cases  of  this  kind  are  en- 
hanced by  the  obvious  consideration,  that  oftentimes  the  testimony 
of  experts,  if  it  may  be  considered  as  possessing  peculiar  value,  is, 
upon  the  required  occasion,  unattainable. 

In  very  many  forms  of  derangement,  imbecility,  idiocy,  or  more 
active  insanity,  the  indications  of  mental  disease  being  apparent  to 
general  and  drdinary  observation,  a  man  of  common  sense  and 
worldly  experience  can  draw  just  inferences  from  them,  as  well  with- 
out as  with  a  scientific  education. 

The  question  of  testamentary  capacity  is  in  strictness  limited  to 
a  very  brief  period  of  time  —  the  few  minutes  occupied  by  the  at- 
testation of  the  will.  Evidence  of  a  previous  mental  condition  is, 
of  oonne,  competent,  as  tending  to  show  that  snoh  previous  con- 


452  NEW  HAMPSHIBB, 

Hardy  v.  MeriilL 


dition  probably  continued  and  existed  at  the  precise  moment  in 
question. 

But  experts  are  not  ordinarily  employed,  like  a  corps  of  detect- 
ives, to  ^'workup''  the  case,  by  inquiries  concerning  conditionB 
antecedent  to  the  execution  of  the  will ;  neither,  I  suppose,  are 
they  usually  brought  to  the  testator's  bedside  for  the  purpose  of  at- 
testing the  instrument.  It  has  never  been  disputed  that  the  sub- 
scribing witnesses  may  testify  concerning  the  actual  mental  con- 
dition of  the  testator  as  freely  as  medical  experts,  who  speak  from 
personal  and  professional  acquaintance,  study,  and  investigation, 
whether  these  subscribing  witnesses  happen  to  be  the  attending 
physicians,  nurses,  children,  or  chance  strangers ;  but  why  they  are 
admissible,  simply  as  subscribing  witnesses,  has  never  been  explained 
satisfactorily  ;  and  no  good  reason,  I  apprehend,  can  be  assigned 
for  any  distinction  in  this  respect  between  subscribing  witnesses 
and  any  other. 

In  Beaubien  v.  Cicolte,  12  Mich.  459,  Oampbell,  J.,  treating  of 
this  subject,  says  :  ''  The  reasons  given  by  those  courts  which  con- 
fine such  testimony  to  these  witnesses  are  based  upon  the  assump- 
tion that  they  are  called  in  for  the  special  purpose  of  scrutinizing 
the  capacity  as  well  as  the  acts  of  the  testator.  It  is  matter  of 
every-day  experience,  that  wills  made  in  extremis  must  usually  be 
witnessed  by  any  persons  who  are  conveniently  to  be  found ;  and 
it  is  not  often  that  much  care  is  taken  to  procure  educated  or  pecu- 
liarly intelligent  witnesses ;  nor  is  their  attention,  in  fact,  very 
closely  addressed  to  the  question  of  capacity,  beyond  what  would 
naturally  be  the  case  with  any  other  observers  present. 

But,  be  this  as  it  may,  the  rule  assumes  that  any  person  of  ordi- 
nary capacity  may  form  a  reliable  opinion  concerning  the  condition 
of  another,  from  simply  witnessing  the  execution  of  a  will  which  is 
rudely  drawn  up  or  discussed  in  the  presence  of  the  attesting  wit- 
nesses. It  is  little  short  of  absurdity  to  hold  that  persons,  having 
equal  or  greater  facilities  derived  from  personal  acquaintance  and 
long  intercourse,  are  not  as  competent  to  form  opinions  as  those 
who  are  required  to  have  no  opportunity  beyond  one  brief  inter- 
view." See  Mr.  Band's  comments  upon  Poole  v.  Richardeon^  3 
Mass.  (Rand's  ed.)  330. 

Now,  as  the  question  of  the  sanity  or  insanity  of  an  individual  is 
a  question  of  conduct  as  well  as  a  question  of  nosology,  as  a  man  is 
regarded  as  insane  who  acts  in  a  way  different  from  that  of  a  ma- 
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jority  of  his  fellows,  it  might  well  seem  that  the  evidence  of  experts 
in  such  cases  was  inadmissible,  since  there  can  be  no  doubt  that 
persons  of  common  sense,  conversant  with  mankind,  and  having  a 
practical  knowledge  of  the  world,  if  bronght  into  the  presence  of  a 
lunatic,  woold,  in  a  short  time,  be  enabled  to  form  an  accurate  and 
reliable  opinion,  not,  perhaps,  of  the  specific  and  precise  character 
of  his  insanity  as  referable  to  a  particular  class  of  the  insane  malady, 
but,  certainly,  in  a  general  way,  of  his  mental  unsoundness.  See 
Browne  on  the  Med.  Jur.  of  Insanity,  §  506.  Dr.  Ray  (Med.  Jur. 
of  Insanity  [dta  ed.],  p.  626)  advises  medical  witnesses  to  be  pre- 
pared with  a  well-ordered,  well-digested,  comprehensive  knowledge 
of  mental  phenomena,  in  a  sound  as  well  as  an  unsound  state,  and 
recommends  Shakespeare  and  Moliere  as  preferable  text-books  to 
Stewart  and  Locke,  showing  that  it  is  the  practical  knowledge  of 
character  in  its  relation  to  conduct  that  he  regards  as  the  most  im- 
portant requisite,  in  the  way  of  knowledge,  of  a  medical  witness. 

I  think  it  will  be  observed  (and  to  my  mind  it  seems  that  it  must 
be  inevitable)  that  wherever  the  rule  is  enforced,  or  rather  attempted 
to  be  enforced,  which  allows  only  a  recital  of  appearances  to  be 
given,  it  will  be  found  that  such  facts  inevitably  involve  opinions 
which  the  witness  is  unable  to  conceal,  and  which  the  utmost  vigi- 
lance of  judges  cannot  exclude. 

These  appearances  are  indeed  facts,  but  they  are  facts  which  it 
is  impossible  to  express,  except  in  a  way  that  shall  indicate  the 
opinion  of  the  witness.  Such  opinions,  as  I  have  said,  are,  there- 
fore, admitted  ex  iiecessitate. 

It  is  impossible  to  prescribe  the  limits  within  which  opinions  are 
receivable,  except  by  the  application  of  this  test :  Is  the  employ- 
ment of  such  testimony,  from  the  nature  of  the  case  and  its  circum- 
stances, the  only  way,  or  the  best  practicable  way,  of  discovering 
the  truth  ? 

One  hundred  and  thirty-one  years  ago.  Lord  Habdwicke  said, 
in  Omychund  v.  Barkery  1  Atk.  19  (S.  0.,  Campbell's  Lives  of  the 
Chancellors,  Hardwicke  Ch.  131,  vol.  6,  p.  201,  5th  Eng.  ed.) : 
**  The  judges  and  sages  of  the  law  have  laid  it  down  that  there  is 
but  one  general  rule  of  evidence,  'the  best  the  nature  of  the  case 
will  admit' " 

'^  The  nature  of  the  case  "  means,  when  employed  in  this  connec- 
tion, something  more  accurately  described  as  ''  the  nature  of  the  sub- 
ject"  The  authorities  cited  in  State  v.  Pike,  49  N.  H.  399, 409;  S.  C, 
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6  Aia  Bep.  533,  and  many  others  (to  some  of  which  I  shall  hereafter 
refer),  show  that  the  understanding  and  practice  of  English  lawyers 
and  judges  always  have  been  and  now  are  perfectly  unanimous  on 
the  question  whether  the  nature  of  the  mental  conditions  of  calm- 
ness and  excitement,  peace  and  passion,  love  and  hate,  gentleness 
and  ferocity,  sobriety  and  intoxication,  health  and  disease,  is  such 
that  the  opinions  of  non-experts,  formed  by  personal  observation 
of  the  appearance  and  conduct  of  an  individual  whose  mental  con- 
dition is  a  question,  is  the  best  evidence  of  that  condition,  within 
the  meaning  of  the  rule  admitting  the  best  evidence  that  the  nature 
of  the  subject  admits. 

The  meaning  of  the  rule  is  best  shown  by  examples.  Nobody 
ever  doubted  that  a  non-professional  man  could  testify  that  a  certain 
neighbor,  whom  he  had  been  accustomed  to  see,  appeared  one  day 
to  be  well  and  the  next  day  to  be  sick.  Although  the  testimony  of 
a  physician,  as  to  some  of  the  details  of  the  apparent  health  and 
sickness  of  that  neighbor,  might  be  more  satisfactory,  and,  in  a 
certain  sense,  better  evidence,  the  opinion  of  the  non-expert  on  the 
general  question  of  health  and  disease,  in  that  case,  would  belong 
to  the  class  of  the  best  evidence,  within  the  meaning  of  the  rule. 
And  so,  also,  with  regard  to  a  question  of  mental  condition ;  a 
medical  expert  may  be  able  to  state  the  diagnosis  of  the  disease 
more  learnedly  ;  but,  upon  the  question  whether  it  had,  at  a  given 
time,  reached  such  a  stage  that  the  subject  of  it  was  incapable  of 
making  a  will  or  a  contract  because  irresponsible  for  his  acts,  the 
opinions  of  his  neighbors,  if  men  of  good  common  sense,  would  be 
worth  more  than  that  of  all  the  experts  in  the  country.  BBSBSBy 
J.,  in  Rutherford  v.  Morris,  77  HI.  397. 

In  the  case  referred  to,  the  opinions  of  sixty  common-sense  wit- 
nesses, neighbors  of  the  testator,  were  received  in  preference  to 
those  of  the  experts.  Judge  Bbebse  remarking,  *^  We  feel  confident 
that  we  will  be  more  likely  to  arrive  at  a  just  estimate  of  the 
mental  condition  and  business  capacity  of  the  testator  by  relying  on 
the  accordant  testimony  of  his  life-long  acquaintances  and  neigh- 
bors, with  whom  the  testator  was  in  frequent  intercourse,  rather 
than  from  the  testimony  of  these  medical  gentlemen  ;  and  so  would 
the  jury."  On  such  questions  the  testimony  of  the  expert  and 
the  testimony  of  the  non-expert  would  both  be  the  best  evidence 
—  that  is,  would  be  parts  of  the  class  of  best  evidence,  within  the 
meaning  of  the  rule. 
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Nobody  ever  supposed  that  the  rule  of  the  best  eyidence  admitted 
no  opinions  of  physical  condition  except  those  of  experts,  and  con- 
fined experts  to  a  description  of  those  physical  appearances  which 
were  the  evidence  upon  which  they  formed  their  opinion  of  the 
man's  being  well  or  sick. 

If  the  language  of  the  rule  were  required  to  be  strictly  inter- 
pretedy  one  expert  would  have  to  be  excluded  if  it  were  made  to 
appear  that  another  expert  was  better  qualified,  because  the  testi- 
mony of  the  former  would  not  be  the  best. 

When  the  question  is,  upon  a  post-mortem  examination  and  a 
dissection  and  chemical  analysis  of  the  stomach  and  its  contents, 
whether  the  scientific  indications  in  that  organ  were  of  the  presence 
and  action  of  arsenic  or  strychnia,  the  opinion  of  a  mere  lawyer, 
farmer,  or  blacksmith  would  not  be  the  best  evidence  in  any  sense, 
but  would  be  good  for  nothing ;  and,  as  no  one  would  think  of 
asking  their  opinion  on  that  physiological  and  chemical  question,  so 
no  one  would  think  of  rejecting  their  opinion,  based  on  their  own 
observation  of  the  deceased  the  day  before  his  death,  that  he  then 
appeared  to  be  well  or  sick.  Suppose,  the  day  before  or  a  week 
before  the  death,  a  lawyer,  farmer,  and  blacksmith  saw  the  deceased 
and  had  an  opportunil^  to  see  whether  he  appeared  to  be  well  or 
sick  ;  suppose  the  lawyer  is  asked,  "  Did  you  observe  any  indica- 
tions of  his  being  well  or  sick  ?  "  and  the  answer  to  be,  ^^  I  observed 
no  indication  of  his  being  sick  ;  he  appeared  as  well  as  usual,  as 
well  as  I  ever  saw  him  ; ''  suppose  the  farmer  is  asked,  ''  Did  you 
notice  any  thing  unusual  in  his  appearance  or  conduct  ?  "  and  the 
answer  is,  '*  No,  I  did  not ; "  suppose  the  blacksmith  is  asked,  **  In 
your  opinion  was  he  well  or  sick?''  and  the  answer  is,  '^In  my 
opinion  he  was  perfectly  well ;  his  spirits,  looks,  and  behavior, 
all  showed,  in  my  opinion,  freedom  from  weakness  and  pain  ; 
what  legal  distinction  can  be  drawn  between  these  questions  and 
answers,  to  make  one  competent,  and  either  of  the  others  incompe- 
tent ?  It  is  all  opinion,  and  nothing  but  opinion,  of  the  man's 
physical  condition  in  relation  to  health  or  disease.  The  use  or  the 
omission  of  the  word  **  opinion,"  in  either  of  those  questions  or 
answers,  does  not  affect  the  character  of  the  testimony  in  the 
slightest  degree.  Galling  such  testimony  '*  opinion  "  does  not  make  it 
•*  opinion  ; "  and  calling  it  something  else  (as  in  Barker  v.  ConiinSj 
and  Nn$k  v.  Hunt  before  cited)  does  not  make  it  something  else. 
It  is  opinion,  not  because  the  word  "opinion"  is  used,  but  because 
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it  is  the  judgment  of  the  witness^  exercised  upon  what  he  personally 
saw  and  heard  of  the  deceased,  and  the  conclusion  of  bis  own  mind 
upon  the  question  of  physical  health  or  disease  a  conclusion 
formed  by  the  witness,  not  by  the  jury,  and  formed  upon  sights  and 
sounds  which  enabled  the  witness  to  form  an  opinion  satisfactory  to 
himself,  although  it  is  one  which  he  might  be  unable  to  describe  to 
a  jury  so  as  to  enable  them  to  form  as  satisfactory  an  opinion  as 
they  would  if  they  had  seen  and  heard  what  the  witness  saw  and 
heard ;  and  such  evidence  is  more  valuable  than  the  testimony  of 
experts  unacquainted  with  the  testator.  See  Redf.  Oases  on  the 
Law  of  Wills,  89. 

When  the  witness  describes  what  he  saw  and  heard  as  well  as  he 
can,  his  description  may  (as  it  often  must)  fall  far  short  of  being 
the  best  evidence.  State  v.  Pike,  49  N.  H.  399,  415,  4^.  When 
he  adds  to  his  description  the  impression  made  upon  his  own  mind 
by  the  things,  appearances,  and  transactions  described,  the  jury 
have  evidence  of  the  class  called  the  best,  though  it  may  not  be  so 
good  as  the  opinion  of  a  skillful  physician.  The  rule  requiring  the 
best  evidence  relates  to  its  grade  only,  and  not  to  its  conclusiveness. 
Thus,  the  evidence  of  a  bystander  is  competent  to  prove  where  lines 
were  run  in  a  private  survey,  though  the  surveyor  be  living.  Rich- 
ardwn  v.  Milburn,  17  Ind.  67.  As  the  opinion  of  one  expert  may 
be  better  than  the  opinion  of  another  expert,  so  the  opinion  of  one 
farmer  may  be  better  than  that  of  another  farmer  in  relation  to 
the  quality  of  a  load  of  hay;  but,  coupled  with  such  a  description 
of  the  hay  as  they  can  give,  their  opinions  of  its  quality  are  both 
6f  the  class  of  evidence  called  the  best^  although  the  fa«st  that  well- 
fed  cattle  ate  the  hay  very  greedily,  or  that  half -starved  cattle  would 
not  eat  it  at  all,  would  be  better  evidence  than  the  opinions  or  the 
descriptions  given  by  the  farmers.  The  opinion  of  one  fiurmer 
would  not  be  excluded  because  the  opinion  of  another  was  better; 
and  both  their  opinions  would  not  be  excluded  becauge  the  opinions 
of  the  cattle  would  be  better  than  either  of  theirs. 

In  Darling  v.  Westmoreland,  52  N.  H.  401,  403;  S.  C,  13  Am. 
Bep.  55,  the  defendants,  arguing  that  evidence  of  Fletcher's  horse 
being  frightened  was  incompetent,  suggested  that, ''  at  best,  it  was 
evidence  of  an  admission  or  a  declaration,  by  Fletcher's  horse,  that 
the  alleged  obstruction  looked  frightful  to  him,  and  ♦  ♦  ♦  not 
even  a  declaration  under  oath  at  that."  But  the  court,  holding 
that  the  fright  of  Fletcher's  horse  was  as  competent  as  the  fright 
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of  the  plaintiff's,  affirmed  the  doctrine  of  Whittier  y.  Franklin,  46 
N.  EL  23,  that  the  fright  of  a  horse  might  be  proved  by  witnesses 
testifying  that  he  *'  appeared  to  be  frightened,  or  that  in  their  opinion 
he  was  frightened,  or  (to  omit  superfluous  words,  and  speak  in  that 
positive  manner  in  which  witnesses  would  generally  testify  on  such 
a  subject)  that  he  was  frightened/*  p.  403. 

A  non-expert  may  testify  that  he  thought  a  horse  ^'  was  not  then 
sound:  *  *  *  his  feet  appeared  to  have  a  disease  of  long  stand* 
ing "  {WiUis  v.  Quimby,  31  N.  H.  485,  487);  that  a  horse  "ap- 
peared  to  be  well  and  free  from  disease; "  that  he  thought  ''  he 
never  saw  any  indication  of  the  horse  being  diseased."  Spear  v. 
Richardson,  34  id.  428-431.  These  two  cases  relate  to  the  physical 
condition  of  a  horse.  The  same  doctrine  is  equally  well  settled  in 
relation  to  the  mental  and  moral  condition  of  a  horse,  so  to  speak; 
for,  in  State  v.  Avery ^  44  N.  H.  392,  393,  it  was  held  (Bellows,  J.) 
that  a  non-expert  might  testify,  on  an  indictment  for  cruelly  beat- 
ing a  horse,  that  the  horse  drove  like  a  pleasant  and  well-disposed 
horse,  unless  when  harassed  by  the  whip;  that  at  the  time  of  the 
beating,  he  saw  no  viciousness  or  obstinacy  in  the  horse,  and  that  the 
blows  appeared  to  affect  the  horse  in  a  particular  manner.  The 
evidence  was  opinion,  and  nothing  else;  and  it  was  opinion  of  the 
mental  and  moral  condition  of  the  horse,  judged  of  by  the  wit- 
ness from  actions  which  it  was  impossible  for  the  witness  to  de- 
scribe in  any  better  or  more  satisfactory  way,  so  as  to  give  the  jury 
the  best  evidence  the  nature  of  the  subject  permitted. 

In  Whittier  v.  Franklin,  46  N.  H.  23,  an  action  for  a  defective 
highway,  one  point  of  the  defense  being  that  the  plaintiff's  horse, 
which  he  was  driving  at  the  time  of  the  accident,  was  vicious  and 
unsafe,  and  that  the  plaintiff's  injuries  were  caused  by  the  vices  of 
his  horse,  it  was  held,  Bellows,  J.,  delivering  the  opinion  of  the 
court,  that  a  non-expert  who  witnessed  the  accident  might  testify 
that  he  did  not  see  any  appearance  of  fright;  that  the  horse  did 
not  appear  to  be  frightened  in  the  least  before  he  went  off  the  bank, 
or  afterward;  that  he  appeai*ed  to  be  rather  a  sulky  dispositioned 
horse  to  use."  Judge  Bellows  cites  People  v.  Fastwood,  14  N.  Y. 
562,  where  it  was  held  that  opinions  as  to  whether  a  person  is  in- 
toxicated may  be  received;  Milton  v.  Rowland,  11  Ala.  732,  opin- 
ions as  to  the  existence  of  disease,  when  perceptible  to  the  senses; 
Bennett  v.  Fail,  26  Ala.  605,  opinion  that  a  slave  appeared  to  be 
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healthy;  and  other  eases  in  relation  to  opinions  of  a  healthy  or 
sickly  condition  of  body.  He  also  cites  Spear  t.  Richardson,  and 
Willis  y.  Quimby,  before  referred  to,  as  to  opinion  of  health  of 
horses.  The  very  learned  judge  says  that  the  substance  of  the 
statement  of  the  witness  is  that  the  horse  did  not  appear  to  be 
frightened,  but  lappeared  to  be  sulky;  that,  on  such  subjects,  per- 
sons of  common  observation  may  ^nd  do  form  opinions,  that  are 
reasonably  reliable  in  courts  of  justice,  from  marks  and  pecaliari- 
cies  that  could  not  in  words  be  conveyed  to  the  minds  of  jurors,  to 
enable  them  to  make  the  just  inferences;  that  it  is  much  like  the 
testimony  that  a  horse  appeared  well  and  free  from  disease,  or  that 
a  person  appeared  to  be  healthy,  or  intoxicated,  p.  26.  The  evidenoe 
was  held  admissible  as  an  opinion. 

What  reason  is  there  for  allowing  a  witness  to  testify  that  a  horse 
appeared  to  have  a  sulky  disposition,  and  not  allowing  the  same 
witness  to  testify  that  a  man  appeared  to  have  a  similar  disposi- 
tion? What  difference  whether  the  witness  says,  **  He  appeared  to 
have  a  sulky  disposition,"  or,  '*  In  my  opinion,  based  upon  my  own 
observation  of  him,  he  had  a  sulky  disposition  ?  " 

A  non-expert  may  give  his  opinion  on  the  physical  health  of  a 
man,  as  well  as  on  the  physical  health  of  a  horse  {8kUe  y.  Knapp^ 
45  N.  H.  148-150);  may  give  his  opinion  not  only  that  a  horse  did 
not  appear  to  be  frightened,  but  also  that  a  lady  did  not  seem  to 
be  frightened  or  excited.    Taylor  y.  Railway,  48  id.  304,  306,  309. 

The  opinion  of  non-experts  in  relation  to  mental  condition  is  not 
limited  to  the  question  of  a  mental  disturbance  caused  by  fright. 
In  Bradley  v.  Salmon  Falls  Manuf.  Co.,  30  N.  H.  487,  491,  it  was 
held  that  a  non-expert  might  testify  that  the  plaintiff  ''  seemed 
satisfied  "  with  a  business  arrangement  proposed  to  him  by  the  wit- 
ness. 

In  McKee  v.  Nelson,  4  Oow.  355,  it  was  held  that,  in  an  action 
for  a  breach  of  promise  of  marriage,  a  witness  who  knew  the  plain- 
tiff and  had  observed  her  conduct  and  deportment  toward  the  de* 
fendant,  was  permitted  to  express  his  opinion  that  the  plaintiff  was 
sincerely  attached  to  the  defendant;  '^  a  fact,"  said  Judge  Sblden, 
''  which  it  is  plain  could  be  proved  in  no  other  way;"  and  this  de- 
cision was  cited  as  undoubted  law  by  Judge  Parkbr  in  Robertson 
v.  Stark,  15  N  H.  114, 109.  In  McKee  v.  Nelson,  the  court  say 
^'  There  are  a  thousand  nameless  things,  indicating  the  existence 
and  degree  of  the  tender  passion,  which  language  cannot  specify; '' 
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precisely  what  Judge  Bellows,  in  Whittier  v.  Franklin,  said  of 
the  frighteDod  mental  condition  and  sulky  disposition  of  a  horse. 

Better  illustrations,  I  think,  could  not  be  had  of  the  meaning  of 
the  rule,  admitting  the  best  evidence. 

A  boy  works  many  years  on  a  farm,  and  the  question  arises,  what 
was  the  value  of  his  services  ?  Suppose  he  is  dead,  as  is  the  sub- 
ject of  inquiry  in  this  and  every  testamentary  case,  one  of  the  ma- 
terial questions  would  be  whether  the  boy  was  bright  or  stupid, 
amiable  or  morose.  What  evidence  on  these  points  would  be  so 
satisfactory  as  the  opinions  of  the  intelligent  and  disinterested 
farmers  in  the  neighborhood,  who  knew  him  well?  If  there  was  a 
general  concurrence  in  their  opinions,  one  way  or  the  other,  would 
it  not  be  decisive  ?  and,  if  there  was  not  a  concurrence,  would  not 
the  cross-examination  as  to  the  grounds  and  reasons  of  their  opin- 
ions generally  show  the  facts  much  better  than  any  statement  of 
facts  without  opinions  ? 

What  facts  without  opinion  can  any  parent  state  as  to  his  own 
children,  to  give  a  stranger  any  such  tangible  and  satisfactory  in- 
formation of  their  mental  and  moral  peculiarities  as  is  given  by  an 
expression  of  his  opinion? 

Of  very  many  states  of  mind,  as  we  have  already  seen,  the  opin- 
ions of  non-experts  are  competent  evidence.  What  lawyer  of  con- 
siderable experience  or  observation,  in  the  courts  of  this  or  any 
other  jurisdiction,  has  not  heard  such  evidence  given  without  ob- 
jection, and  no  objection  made,  because  every  lawyer  and  judge 
felt  that  it  was  the  best  evidence  ? 

A  man  is  tried  for  the  murder  of  his  wife.  It  is  material  to  know 
how  his  mind  was  affected  when  he  was  first  informed  of  her  death. 
A  witness,  who  says  be  told  the  prisoner  of  it,  is  asked  how  the 
prisoner  was  affected.  The  answer  is,  "  He  was  very  much  over- 
come;*' or,  **He  seemed  very  much  overcome  ;*'  or,  "I  thought 
he  was  deeply  affected  ;  *'  or,  perhaps,  ''The  news  did  not  disturb 
him  at  all;"  or,  '*  He  showed  no  signs  of  grief;"  or,  "I  saw  ho 
indications  of  sorrow  ; "  or,  "  He  seemed  depressed  and  gloomy.'* 
Did  anybody  ever  object  to  such  evidence  ?  and,  if  any  objection 
was  ever  made  on  the  ground  that  it  was  a  matter  of  opinion,  was 
the  objection  ever  sustained  ?  Was  such  evidence  ever  excluded 
here  or  anywhere  else?  Evidence  of  this  character  was  receiveJ  a 
few  weeks  ago,  in  the  trial  of  Magoon,  for  murder,  in  Rockingham 
county,  without  the  intimation  of  a  doubt  concerning  its  com- 
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petency ;  and  the  very  able  and  vigilant  coonBel,  upon  both  sides, 
in  that  canse,  knew  what  they  were  abont,  and  omitted  nothing  of 
their  duty  to  the  prisoner  or  to  the  public. 

And  such  evidence  is  not  confined  to  the  yarious  mental  con- 
ditions of  health  ;  it  is  also  received  in  relation  to  mental  disease. 
They  who  attended  the  death-bed  of  a  testator  are  called  to  testify 
concerning  his  mental  condition.  One  says  :  ''A  week  before  his 
death  he  was  sick  and  confined  to  his  bed  —  very  weak  —  not  able 
to  sit  up,  but  in  other  respects  he  appeared  as  usual.''  '* As  usual " 
meansy  in  such  a  case,  sane,  sound  in  mind,  of  a  healthy  mental 
condition.  ^^  He  appeared  natural/'  is  the  universal  expression  of 
ordinary  witnesses  testifying  to  sanity.  '^If  'unnatural/  by  its 
peculiar  use  in  this  connection  (said  Judge  Doe),  should,  in  evi- 
dence, come  to  be  synonymous  with  'insane,'  as  'natural'  is  un- 
derstood to  be  synonymous  with  'sane,'  the  legal  question  now 
under  consideration  would  dwindle  to  a  point  of  literary  taste." 
State  V.  Pike,  49  N.  H.  427  ;  and  see  Boardman  v.  Woodman,  47 
id.  146. 

But  one  witness  says:  "He  did  not  appear  as  usual ;  he  did  not 
appear  natural."  Now  let  us  imagine  a  scene  that  might  very 
probably  be  exhibited  in  any  court  where  the  Massachusetts  rule 
prevails  : 

"  Very  well,"  says  a  learned  barrister,  "  very  well,  Mr.  Witness, 
you  may  say  that,  that  is  quite  regular,  that  is  your  opinion. 
Now  tell  us  in  what  respect  he  did  not  appear  'as  usual,'  or  'na- 
tural.' "  "  Well,  I  can't  describe  it,  but  I  should  call  it  wandering, 
delirious  ;  he  was  incoherent  in  his  talk."  "  Very  well,  Mr.  Wit- 
ness, you  acquit  yourself  like  a  sensible  man.  Now  tell  the  jury 
whether,  in  your  opinion,  he  was  then  of  sound  mind."  "  I  ob- 
ject I  "  thunders  the  learned  barrister  on  the  other  side.  "  I  object! " 
exclaims  the  opposing  junior  —  "  counsel  know  better.  It  is  an  in- 
sult and  outrage  to  put  such  a  question."  "  I  objeotl ''  <<  I  ob- 
ject! "  echoes  from  every  side.  The  court-room  is  in  an  uproar. 
The  judge  has  to  exert  himself  to  restore  order  and  keep  the  peace. 
The  lawyers  on  each  side  are  all  talking  at  the  same  time  in  a  very 
delirious  and  incoherent  manner.  The  witness  is  confounded.  The 
jury  are  confounded.  Everybody  is  confounded,  except  those  who 
understand  that  "incoherence  of  thought"  and  "delirium,"  vul- 
garly called  "wandering/'  Is  not  a  state  of  mental  unsoundness, 
is  not  mental  disease ;  and  that  "as  usual,"  or  "natural,"  is  not 
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a  condition  of  mental  health.  Whether  it  is  such  condition  or  not, 
is  a  question  then  solemnly  debated.  After  a  profound  discussion 
by  counsel,  and  a  thorough  consideration  by  the  judge,  He  rules 
that  the  witness  may  say  that  the  deceased  was  delirious,  but  must 
not  say  he  was  of  unsound  mind,  because  the  witness,  not  being  an 
expert,  is  not  qualified  to  form  an  opinion  on  the  general  question 
of  mental  health  or  mental  disease. 

That  ruling  is  made  in  Maine  (because  it  was  once  a  part  of 
Massachusetts),  in  New  Hamphshire,  in  Massachusetts,  and  in 
Texas  (Oehrke  v.  TJie State,  13  Tex.  568),  and  nowhere  else  in  the 
civilized  world. 

At  the  close  of  the  scene  which  I  have  described,  not  a  man  of 
the  laity  goes  out  of  the  court-room  without  being  disgusted  with 
this  exhibition  of  the  law,  as  a  system  of  arbitrary  rules,  that,  ig- 
noring all  legal  ideas,  decides  upon  a  distinction  purely  verbaL 
And  why  should  not  the  laymen  be  disgusted  with  the  senseless 
subtlety  which  permits  one  party  to  show  by  his  witness  that  a  tes- 
tator ^^  appeared  perfectly  natural,"  and  forbids  the  adyerse  party 
to  ofFer  the  testimony  of  another  witness  that  ''  he  didn't  appear 
to  be  in  his  right  mind  ?  " 

In  the  case  now  before  us,  the  learned  judge  and  his  associates, 
to  whom  the  trial  was  referred,  evidently  and  inevitably  experienced' 
great  embarrassment  and  confusion  of  mind  in  their  efFort  to  con- 
form  to  the  supposed  rule.  The  futility  of  their  endeavors  is  nota- 
bly apparent. 

Mr.  Mc  Alpine  was  permitted  to  say  of  the  testator,  "  He  seemed  to 
be  all  broken  down  in  body,''  but  was  forbidden  to  say,  ^'  He  seemed 
to  be  all  broken  down  in  mind ; "  and  yet,  the  same  witness  (with- 
out specification  of  mental  or  bodily  infirmity)  was  permitted  to 
say  tiiat,  between  certain  dates,  ^^  he  had  changed  very  much ; 
**  his  mind  was  such  that  he  could  not  give  any  intelligent  answer ; 
"  he  didn't  seem  to  have  any  memory ; "  "I  discovered  that  he  had 
failed  ; "  **  his  conversation  was  childish." 

The  following  questions  were  ruled  out : 

First.  "  Being  a  brother  of  Joseph  Hardy,  for  your  observation 
of  his  appearance  and  conduct  at  the  time  you  saw  him  at  your 
house,  in  June,  1869,  state  whether  or  not,  in  your  opinion,  he  was 
at  the  time  of  sound  and  disposing  mind  and  memory." 

Second.  **  Being  a  brother  of  the  testator,  from  what  you  had 
observed  as  to  his  conversation,   conduct,  and  general  deportment 
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as  to  all  subjects,  up  to  the  26th  day  of  July,  1870,  have  you  any 
opinion  as  to  his  sanity  at  that  date,  and  if  so,  what  is  it  ?  " 

Mr.  Hardy  was  not  allowed  to  say  that  the  testator  '^  appeared 
like  a  failing  man  in  every  respect" 

Another  witness  was  forbidden  to  testify  that  the  testator  **  ap- 
peared like  a  man  who  didn't  seem  to  know  what  he  was  talking 
about  half  of  the  time  ; "  but  he  was  aUowed  to  state  that ''  he  ap- 
peared very  weak  in  his  mind." 

Another  non-expert  was  permitted  to  testify,  "  He  appeared  child- 
like, appeared  feeble  in  body  and  mind,  more  like  a  child  than  a 
rational  man  ; "  but  another  witness  was  not  allowed  to  state,  '^  It 
looked  to  me  as  though  he  was  failing  in  his  business  capacity,  or 
in  his  mind.** 

And,  finally,  another  witness,  being  expressly  cautioned  and 
charged  to  beware  of  expressing  any  '^  opinion/'  was  permitted  to 
say,  **  I  observed  nothing  whatever,  in  his  conduct  or  conversation, 
indicating  any  impairment  of  any  of  his  mental  faculties." 

The  Massachusetts  rule  is,  that  non-experts'  opinions  shall  be 
excluded  ;  but  the  rule  itself  does  not  exclude  them.  It  only  ex- 
cludes the  use  of  certain  words.  It  admits  the  opinions,  and  merely 
embarrasses  the  witness  and  confounds  the  jury  by  requiring  the 
witness  to  express  his  opinion  without  using  certain  forbidden 
terms,  and  by  using  others  that  are  understood  by  the  jury  and 
everybody  else  to  be  precisely  synonymous.  A  non-expert,  who  had 
been  watching  by  the  bedside  of  a  sick  man,  may  say,  '^  He  was 
delirious  all  night ; "  a  farmer  may  say  that  his  neighbor's  boy  i& 
so  lacking  in  intelligence  as  to  be  '^  below  par  ; "  anybody  may  say 
that  a  man  was  ^'  crazy  drunk  ; "  that  a  testator  didn't  seem  to 
understand  any  thing  that  was  said  to  him,  seemed  senseless,  nnnat- 
iiral,not  as  usual ;  or,  that  '^  no  change  was  perceptible  in  his  in- 
telligence," *^  no  incoherence  of  thought,"  nor  any  thing  unusual  or 
singular  in  respect  to  **  his  mental  condition ; "  was  healthy  or 
sickly  in  body  ;  but  in  giving  his  opinions  of  mental  health  or  disease, 
the  non-expert  must  not  use  the  words  ^^sane,"  '^insane,"  ^men- 
tally disordered."  or  '' deranged."  So  far  as  he  can  find  synonymes 
for  these  words,  circumlocutory  but  equivalent,  he  may  express  his 
opinion  in  them,  and  welcome  ;  but  let  him  beware  of  using  those 
oabalistio  words,  on  pain  of  the  displeasure  of  those  who  under- 
stand that  such  terms  as  '^ delirious"  and  '^ idiotic"  are  not  ex- 
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pressiTe  of  an  opinion  of  the  presence  and  operation  of  mental 
disease. 

Whether  '^  out  of  his  head  "  is  one  of  the  phrases  in  which  a  non- 
expert may  give  his  opinion^  or  whether  it  is  one  of  the  forbidden 
caballa,  is  a  question  concerning  which  information  is  wanting. 

The  selection  of  the  phraseology  in  which  such  an  opinion  may 
be  expressed,  and  that  in  which  it  cannot  be  uttered,  depends  on  no 
legal  principle,  but  on  the  mere  whim  of  the  court.  Such  an  arbi- 
trary and  senseless  choice  or  rejection  of  terms  in  which  to  express 
an  admissible  opinion,  is  mere,  sheer  logomachy,  a  waste  of  precious 
time  given  us  for  better  purposes,  a  verbal  quibble  unworthy  of  the 
law,  and  calculated  to  bring  it  into  contempt. 

It  would  be  superfluous  for  me  to  add  that  I  fully  concur  in  the 
views  and  opinions  expressed  by  Judge  Doe  in  Boardman  v.  Wood- 
man and  Staie  v.  Pike^  and  that  I  cordially  indorse  the  remarks  of 
Judge  Bedfield  (11  Am.  Law  Beg.,  n.  e,  p.  259),  as  follows :  ^'The 
learned  judge  shows  very  conclusively,  both  upon  authority  and 
reason,  that  the  opinion  of  the  unprofessional  witnesses,  in  such  a 
case,  is  commonly  far  more  reliable  as  a  basis  of  ultimate  decision, 
in  questions  of  sanity  and  mental  capacity,  than  any  specific  facts 
which  could  possibly  be  gathered  from  the  witnesses.  We  have 
said  in  our  book  on  Wills,  and  in  other  places,  all  that  we  could 
desire  to  say,  both  as  to  the  rationale  of  the  rule,  and  the  support 
which  it  receives  from  authority.  The  tendency  of  the  American 
courts  in  the  last  few  years  has  been  largely  in  the  direction  con- 
tended for  by  the  learned  judge  ;  and  there  seems  to  be  little  ques- 
tion that  it  must  ultimately  prevail  all  but  universally.  We  should 
rejoice  at  such  a  result,  as  greatly  tending  toward  the  establishment 
of  truth  with  greater  facility  and  certainty  in  a  very  important 
class  of  cases.''  See  1  Bedf.  on  Wills  (4th  ed.,  A.  D.,  1876)  138-145, 
where  many  other  cases  than  those  hereinbefore  alluded  to  are  cited 
and  commented  upon. 

Thus  supported  upon  principle  and  authority,  I  am  satisfied  that 
the  time  has  arrived  when  this  court  is  called  upon  to  declare  the 
law  to  be  in  conformity  with  the  views  I  have  expressed. 

Ladd,  J.  I  think  it  is  shown  by  proofs  which  fall  little,  if  at 
all,  short  of  demonstration,  that  the  doctrine  excluding  the  opinions 
of  non -experts  on  the  question  of  insanity  has  grown  up  in  this 
State  within  the  memory  of  men  now  living  in  the  profession  ;  that 
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it  had  no  place  in  the  common  law  brought  here  from  England,  nor 
in  the  jurispradence  or  practice  in  this  State,  from  the  Oonstitntion 
down  to  a  comparatively  recent  date  ;  that  it  is  contrary  to  reason, 
extremely  difQcult  of  application,  and  inconyenient  in  practice ; 
that  the  great  weight  of  judicial  opinion  and  authority  outside  this 
State  is  against  it ;  and  that,  even  if  we  look  at  the  condition  of 
authority  as  shown  by  the  expression  of  judicial  opinion  and  prac- 
tice in  this  State,  the  balance  cannot  fairly  be  said  to  be  in  favor 
of  the  rule.  No  titles  are  to  be  disturbed  by  adopting  a  rule  more 
consonant  with  reason,  and  which  accords  with  the  almdet  aniver- 
sal  practice  in  jurisdictions  where  the  common  la^^  is  used  the  world 
over.  I,  therefore,  concur  fully  with  my  brother  Fosibr  in  the  con- 
clusions at  which  he  has  arrived. 
Gushing,  C.  J.,  concurred. 

Oaa$  disAaryed. 


Bows  y.    POBISXOUTH. 
(66N.H.  »L) 
MufMpal  corporaUon — UabiiUyfor  if^riet  ceeaaianed  Sy  a 

A  city  oonstracted  a  sewer  so  nnskillf  ally  that  it  became  obstmcted  and  caused 
water  to  set  back  on  to  plaintiiTs  premises  to  his  injarj.  HM,  that  the  eitj 
was  liable. 

In  maintaining  a  public  sewer  a  city  is  bound  to  use  the  same  degree  of  care 
and  prudence  as  would  be  required  of  an  individual. 

Although  a  municipal  corporation  be  not  required  by  law  to  build  sewers,  yet 
if  it  have  authority  to  build  them,  and  yoluntarily  undertake  to  do  so,  it 
will  be  liable  for  any  injury  occasioned  by  its  negUg«nee  or  misfeaaaaee, 
either  in  building  or  maintaining  them.* 

ACTION  on  the  case  against  the  Oity  of  Portsmouth  to  recover 
damages  occasioned  by  a  flow  of  water  into  the  cellar  of  plain- 
tiff's house  from  defendant's  sewer.  Plea,  the  general  issue.  The 
case  was  referred  to  a  referee,  who  reported  the  following  facts: 
The  defendant  had  for  more  than  twenty  years  a  common  sewer 
throiigli  Hanover  street,  on  whicli  plaintiff's  property  was  situated, 

*  »ee  Van  PeU  y.  DavenpoH,  20  Am.  Rep.  622,  and  note;  DetroU  v.  BeeikmmK 
poflt,  and  note. 
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anfl  the  plaintiff's  cellar  was  drained  by  a  priyate  drain  leading  of 
right  into  the  said  sewer. 

In  1867,  the  defendant  built  a  new  common  sewer  one  foot  in 
diameter.  In  building  it,  defendant  found,  a  short  distance  below 
plain tifTs  house,  a  waterpipe  one  inch  in  diameter,  running  across 
the  proposed  course  of  the  sewer  at  right  angle;  whereupon  the 
sewer-pipe  was  cut,  and  the  water-pipe  was  passed  through  the 
center  of  the  sewer-pipe. 

In  July,  1872,  in  consequence  of  a  parasol  or  sunshade  floating 
down  said  sewer,  and  catching  in  said  water-pipe,  the  sewer  became 
obstructed  and  choked  up  at  that  point,  so  that  after  showers  the 
water,  on  several  occasions,  flowed  back  through  plaintiffs  drain 
into  his  cellar,  causing  the  damage  complained  of.  The  plaintiff 
each  time  notified  the  city  marshal,  but  it  did  not  appear  whether 
the  marshal  notified  any  other  city  officer  until  the  last  time,  when 
he  notified  the  mayor  and  one  of  the  aldermen,  whereupon  the 
sewer  was  examined  and  the  obstruction  removed.  Said  obstruc- 
tion would  not  have  happened  had  said  water-pipe  not  been  allowed 
to  run  through  the  defendant's  said  sewer;  but  said  sewer,  as  con- 
structed, was  sufficient  for  the  purpose  of  carrying  off  the  water 
had  said  obstruction  not  occurred  as  above  stated.  There  was  no 
evidence  to  show  in  what  manner  said  parasol  or  sunshade  entered 
said  sewer.  The  city  had  authority  to  construct  the  sewer  and  to 
require  all  persons  to  pay  a  reasonable  sum  for  the  right  to  open  any 
drain  into  a  common  sewer.  Upon  the  foregoing  facta  the  referee 
found  that  the  defendants  were  guilty  in  manner  and  form  as  the 
plaintiff  had  declared  against  them,  and  assessed  damages  in  the 
sum  of  $253.80. 

Upon  the  return  of  said  report,  the  plaintiff  moved  for  judgment 
thereon  in  her  favor  for  the  amount  found  by  the  referee,  and  the 
court  pro  forma  granted  the  motion,  to  which  the  defendant  ex- 
cepted. 

The  questions  arising  on  the  foregoing  statement  of  facts  and 
ruling  of  the  court  were  transferred  to  this  court  by  Staklby,  J« 

Frinky  for  plaintiff. 
Hodgdon,  for  defendants. 

Smith,  J.    The  defendants  raise  three  questions  upon  the  report 
of  the  referee:  (1)  That  no  action  will  lie  against  a  city  for  neglect 
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to  build  or  repair  a  sewer;  (2)  that  if  such  action  will  lie,  a  city  is 
answerable  only  for  neglect  to  use  ordinary  vigilance  and  care  to 
keep  its  sewers  open  and  free  from  obstruction;  and  (3)  that  the 
defendants  did  not  receiye  seasonable  notice  of  the  obstraction  to 
prevent  the  injuries  which  the  plaintiff  has  received. 

By  chapter  44,  section  9,  General  Statutes,  it  is  provided  that 
^^city  councils  shall  have  power  to  construct  drains  and  common 
sewers  through  highways,  streets,  or  private  lands,  paying  the  own- 
ers such  damages  as  they  shall  sustain  thereby ;  said  damages  to  be 
assessed  by  the  mayor  and  aldermen  in  the  same  manner  and  with 
the  same  right  of  appeal  from  their  decision  as  in  case  of  the  lay< 
ing  out  of  highways  ;  and  may  require  all  persons  to  pay  a  reason- 
able sum  for  the  right  to  open  any  drain  into  any  public  drain  or 
common  sewer."  This  section  is  an  exact  re-enactment  of  section 
21  of  the  act  to  establish  the  city  of  Portsmouth,  approved  July  6, 
1849,  under  the  authority  of  which  the  defendants  must  have  re- 
built their  sewer  in  Hanover  street  in  the  year  1867,  the  general 
statutes  not  taking  effect  till  January  1,  1868.  The  statute  au- 
thorized and  empowered  the  defendants  to  construct  public  sewers, 
but  did  not  impose  that  duty  upon  them.  It  was  optional  with 
the  defendants  whether  they  would  or  would  not  take  the  benefit 
thus  conferred  upon  them.  This  authority  the  defendants  accepted 
when  they  accepted  their  charter  in  1848,  under  the  provisions  of 
section  21 ;  and  it  needs  no  argument  to  show  that  a  city  which 
constructs  sewers  under  the  authority  of  a  statute,  virtually  acceptH 
the  power  therein  conferred,  and  will  not  be  admitted  to  allege  tlie 
contrary.  This  case,  therefore,  is  not  to  be  distinguished  from 
Child  V.  Boston^  4  AUen,  41,  upon  the  question  of  acceptance  by 
the  defendants  of  the  statute  conferring  the  authority  to  construct 
sewers.  When,  then,  the  defendants  made  their  election  by  accept- 
ing the  act  of  1847,  and  by  executing  the  powers  therein  granted, 
and  also  granted  by  the  general  statutes,  and  received  pay  from  the 
plaintiff  for  opening  her  drain  into  their  public.sewer,  the  question 
ansesy  whether  they  are  liable  to  her  for  injuries  sustained  by  her 
by  reason  of  their  neglect  to  keep  their  sewers  in  proper  repair. 

Under  what  circumstances  a  municipal  corporation  will  be  held 
liable  to  an  individual  suffering  injuries  from  the  neglect  of  such 
corporation  to  perform  a  public  duty,  was  very  fully  discussed  by 
Pbeley,  C.  J.,  in  Eastman  v.  Meredith^  36  N.  H.  284.  In  that 
case  it  was  decided  that  though  a  town-house,  which  was  erected  by 
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a  town,  was  so  defectively  constructed  that  when  a  town-meeting  was 
held  in  it  the  floor  broke  down  and  a  voter  was  thereby  injured^ 
yet  he  coald  not  maintain  an  action  against  the  town  to  recover 
damages  for  the  injury.  But  the  learned  chief  justice  remarks  : 
''  Grants  are  sometimes  made  to  particular  towns  or  cities  of  special 
powers  not  belonging  to  them  under  the  general  law  ;  and  there  is  a 
class  of  cases  in  which  towns  and  cities  have  been  held  liable  to  civil 
actions  for  damages  caused  by  neglect  to  perform  public  duties 
growing  out  of  the  grant  of  such  special  powers,  as  the  power  to 
bring  water  by  an  aqueduct  for  public  use  by  those  who  pay  a  com- 
pensation for  it,  to  light  the  place  with  gas  on  the  same  terms,  or 
to  make  and  maintain  sewers  at  the  expense  of  adjoining  pro- 
prietors. Thus,  m  The  Mayor y  etc,  of  New  York  in  error  v.  Furze, 
3  Hill,  612,  the  city  was  empowered  by  special  act  to  lay  down  and 
maintain  sewers,  and  charge  the  expense  upon  owners  and  occupi- 
ers of  houses  and  lots  intended  to  be  benefited ;  and  it  was  held 
that  an  individual  might  maintain  an  action  against  the  city  to 
recover  damages  for  a  private  injury  which  he  had  suffered  from 
neglect  of  the  city  to  keep  the  sewers  in  proper  repair.  The  dis- 
tinction between  the  liability  of  towns  and  cities  for  neglect  to 
perform  public  duties  growing  out  of  the  powers  which  they  exer- 
cise under  the  general  law,  and  their  liability  when  the  duty  arises 
from  the  grant  of  some  special  power  conferred  on  the  particular 
town  or  city,  is  recognized  or  explained  in  Bailey  v.  Mayor,  etc., 
of  New  York,  3  Hill,  631." 

Judge  Pebley  further  says,  p.  293  :  ^'  In  such  cases  the  special 
powers  thus  granted  are  not  held  by  the  particular  town  or  city 
under  the  general  law,  and  as  one  of  the  political  divisions  of  the 
country.  The  public  duty  grows  out  of  the  special  grant  of  power, 
and  though  held  and  exercised  by  a  town  or  city,  the  nature  of  the 
power  granted  is  the  same  as  if  a  like  power  had  been  conferred  on 
a  private  corporation  created  to  answer  the  same  public  object ; 
and  the  cases  above  referred  to  hold  the  town  or  city  liable  to  a 
civil  action  for  neglect  to  perform  a  public  duty  arising  from  the 
grant  of  the  special  power  in  the  same  way,  and,  as  I  understand 
thetn,  upon  the  same  grounds  and  reasons  as  private  corporations 
are  held,  which  are  clothed  with  the  same  powers  and  bound  to 
the  performance  of  the  same  public  duties.  So  far  as  I  have  had 
opportunity  to  examine  this  class  of  cases,  they  appear  to  go  upon 
the  ground  that  the  special  power,  though  no  direct  pecuniary  profit 
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may  be  derived  from  it,  is  granted  as  an  immunity  and  peculiar 
privilege  for  the  benefit  of  the  particular  town  or  city,  and  is  ac- 
cepted, as  in  the  case  of  a  private  corporation,  upon  the  implied 
condition  of  performing  the  public  duties  imposed  by  and  growing 
out  of  it.  Henley  v.  Lyme  RegiSy  1  Bing.  K.  G.  222 ;  Mears  v. 
Wilmington^  9  Ired.  73  ;  Mayor,  etc.,  of  New  York  v.  Bailey ,  2 
Den.  433." 

It  is  well  settled  that  a  private  action  cannot  be  maintained 
against  a  town,  or  other  qtiaei  corporation,  for  a  neglect  of  corpo- 
rate duty,  unless  such  action  be  given  by  statute.  Riddle  v.  Pro- 
prietors  of  Locks  and  Canals,  7  Mass.  187  ;  Mower  v.  Leicester,  9 
id.  247.  ^' This  rule  of  law,  however,  is  of  limited  application. 
It  is  applied,  in  case  of  towns,  only  to  the  neglect  or  omission  of  a 
town  to  perform  those  duties  which  are  imposed  on  all  towns  with- 
out their  corporate  assent,  and  exclusively  for  public  purposes,  and 
not  to  the  neglect  of  those  obligations  which  a  town  incurs  when 
a  special  duty  is  imposed  on  it  with  its  consent,  express  or  implied, 
or  a  special  authority  is  conferred  on  it  at  its  request.  In  the  lat- 
ter cftses,  a  town  is  subject  to  the  same  liabilities  for  the  neglect  of 
those  special  duties  to  which  private  corporations^ would  be  if  the 
same  duties  were  imposed  or  the  same  authority  were  conferred  on 
them,  including  their  liability  for  the  wrongful  neglect  as  well  as 
the  wrongful  acts  of  their  officers  and  agents."  Bigelaw  v.  Ban- 
dolph,  14  Gray,  541. 

Child  V.  Boston,  4  Allen,  41,  is  a  case  much  in  point,  where  it 
was  held  that  sewers  when  constructed  become  the  property  of  the 
city,  and  the  duty  of  keeping  them  in  repair  devolves  on  the  city ; 
and  the  city  is  responsible  for  negligently  suffering  them  to  occa- 
sion a  nuisance  to  the  estates  of  the  citizens  whose  private  dnuns 
enter  into  them,  if  the  nuisance  does  not  result  from  their  original 
plan  of  construction,  and  could  be  avoided  by  keeping  them  in 
proper  condition.  The  plaintiff's  drain  entered  the  defendant's 
common  sewer,  which  had  its  outlet  in  the  south  bay  at  the  depth 
of  some  feet  below  high  water.  By  means  of  a  waste-weir  the 
sewer  was  constructed  to  discharge  into  the  empty  basin  in  the 
back  bay  when  the  outlet  into  the  south  bay  was  closed  by  the 
tide,  and  the  water  in  the  sewer  had  risen  high  enough  to  reach 
the  waste-weir.  The  proprietors  filled  in  against  the  aewer  in 
the  back  bay,  thereby  preventing  the  discharge  through  the  waste- 
weir,  and  the  plaintiff's  premises  were  flowed  in  conseqnenoa 
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HOAB,  J.y  remarked:  '^Here  a  special  authority  was  conferred 
and  accepted,  involving  important  relations  to  individual  propri- 
etors of  land,  and  entire  control  of  an  easement  of  such  a  nature 
that  negligence  might  not  only  deprive  those  interested  of  a  benefit 
which  it  was  designed  to  afford,  and  for  which  they  had  paid,  but 
produce  consequences  actively  and  directly  pernicious.  The  duty 
to  keep  the  sewer  free  from  obstructions  was  a  ministerial  duty, 
and  the  defendants  were  liable  for  negligence  in  its  exercise  to  any 
person  to  whom  their  negligence  occasioned  an  injury. " 

Judge  Oooley,  in  his  work  on  Constitutional  Limitations,  248, 
says:  '^ The  grant  by  the  State  to  the  municipality  of  a  portion 
of  its  novereign  powers,  and  their  acceptance  for  these  beneficial 
purposes,  is  regarded  as  raising  an  implied  promise  on  the  part  of 
the  corporation  to  perform  the  corporate  duties  ;  and  this  implied 
contract,  made  with  the  sovereign  power,  inures  to  the  benefit  of 
every  individual  interested  in  its  performance.  In  this  respect 
these  corporations  are  looked  upon  as  occupying  the  same  position 
as  private  corporations,  which,  having  accepted  a  valuable  franchise 
on  condition  of  the  performance  of  certain  public  duties,  are  held 
to  contract,  by  the  acceptance,  for  the  performance  of  those  duties." 
The  authorities  are  very  unanimous  in  support  of  this  doctrine,  and 
are  cited  on  p.  248  of  Mr.  Gooley's  work. 

As  to  the  second  and  third  questions  raised  by  the  defendants, 
the  rule  in  such  cases  is  stated  in  Rochester  White  Lead  Co,  v. 
Rochester,  3  N.  Y.  463,  to  be,  that  '^a  city  is  bound  to  exercise 
that  care  and  prudence  which  a  discreet  and  cautious  individual 
would  or  ought  to  use  if  the  whole  loss  or  risk  were  to  be  his 
alone."  In  Hume  v.  The  Mayor,  etc.,  of  New  York,  47  id.  639, 
it  is  said  :  ''  The  city  authorities  are  not  bound  to  be  experts,  or 
skilled  in  mechanics  and  architecture,  and  can  only  be  held  to  the 
extent  of  reasonable  intelligence  and  ordinary  care  and  prudence." 
Rochiaood  v.  Wilson,  11  Cush.  221.  In  Johnson  v.  Haverhill,  35 
N.  H.  74,  which  was  an  action  against  the  town  for  an  injury  re- 
sulting from  an  alleged  defect  in  a  highway,  it  was  held  that  the 
question  of  negligence  on  the  part  of  the  town  does  not  arise  ex- 
cept incidentally,  as  it  is  involved  in  the  question  whether  the  de- 
fect exists,  and  this  latter  question  may  depend  upon  the  manner 
in  which  the  defect  originated,  and  the  circumstances  of  its  con- 
tinuance. In  such  case  the  question  of  ncigligence  is  a  material 
inquiry.    And  where  an  obstruction  exists  by  reason  of  ineTitable 


470  ^BW  HAMPSHIRE, 


Rowe  y.  PoitsmouUi. 


accident^  without  fault  or  negligence  on  the  part  of  any  person,  it 
is  not  an  obstruction  within  the  meaning  of  the  statute  unless  the 
town  had  notice  of  it,  express  or  implied,  and  reasonable  opportunity, 
by  the  exercise  of  proper  care  and  vigilance,  to  have  removed  it  before 
the  accident  occurred.  It  is  well  settled  that  a  municipal  corporation 
is  not  liable  for  injuries  caused  to  individuals  by  obstructions  on  the 
highway  not  placed  there  by  its  own  officials  or  by  authority  of  the 
city  government,  until  after  actual  notice  of  their  existence,  or  until, 
by  reason  of  the  lapse  of  time,  it  should  have  had  knowledge,  and, 
therefore,  actual  notice  may  be  presumed.  Hume  v.  New  York, 
supra,  646 ;  OoUey  v.  Westbrook,  57  Me.  181 ;  HutU  v.  Brooklyn, 
35  Barb.  226 ;  Gooley,  p.  249. 

The  case  does  not  show  that  the  referee  did  not  apply  these  rales 
in  weighing  the  evidence  laid  before  him,  and  in  coming  to  the 
conclusion  which  he  reached.  We  cannot  say,  as  matter  of  law, 
from  the  facts  presented  by  the  report,  that  the  defendants  did  not 
act  with  the  care  and  prudence  that  a  discreet  and  cautious  indi- 
vidual would,  if  the  whole  loss  or  risk  were  to  be  borne  by  him  alone. 
There  is  evidence  tending  to  show  that  the  thing  which  caused 
the  obstruction  in  the  sewer  had  been  there  for  such  a  length  of 
time  that  notice  to  the  defendants  must  be  presumed.  But  these 
were  questions  of  fact,  to  be  found  by  the  referee  according  to  the 
particular  circumstances  of  this  case.  Johnson  v.  Haverhill,  supra  ; 
and  it  is  to  be  presumed,  in  the  absence  of  any  evidence  to  the  con- 
trary, that  he  applied  the  law  correctly  to  the  facts. 

OnsHiKO.  C.  J.  The  case  of  Eastman  v.  Meredith  was  very 
elaborately  and  carefully  considered  by  the  late  Chief  Justice  Pbs- 
LET.  From  that  case,  and  the  authorities  cited  by  my  brother 
Smith,  it  seems  to  me  well  established  that  this  is  one  of  that  class 
of  cases  in  which  a  corporation  would  be  liable  at  conunon  law  for 
a  neglect  of  its  duty. 

Some  question  has  been  made  in  the  argument  about  the  suffici- 
ency of  the  notice  to  the  city  of  the  defect  in  the  sewer,  and  it  is 
claimed  that  the  city  marshal  was  not  the  proper  officer  to  receive 
the  notice.  .  In  the  case  of  Howe  v.  Plainfield,  41  N.  H.  135,  which 
was  an  action  for  damages  occasioned  by  a  defect  in  a  highway,  the 
defendants  offered  to  show  that  the  selectmen  had  no  notice  of  the 
defect.  The  testimony  was  excluded,  and  it  was  held  to  have  been 
rightly  excluded,  the  court  putting  the  matter  upon  the  ground 
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that,  if  the  defect  had  existed  for  a  sufficient  length  of  time  to  give 
reasonable  opportunity  to  ascertain  and  repair  it,  the  town  was 
liable,  whether  the  selectmen  had  notice,  express  or  implied,  of  its 
existence  or  not.  The  true  theory  of  the  law  seems  to  be,  that,  in 
matters  of  this  kind,  every  corporator  ought  to  interest  himself  in 
taking  notice  of  defects  and  bringing  them  to  the  knowledge  of  the 
authorities,  and  that,  whenever  the  jury  is  in  condition  to  say  that 
the  corporation  ought  to  have  taken  notice,  it  will  be  held  liable. 
I  think  we  must  infer  that  the  referee  found,  from  the  notice  to  the 
city  marshal,  which  tended  to  give  notoriety,  from  the  length  of 
time  which  had  elapsed,  and  from  all  the  circumstances,  that  the 
defendants  had  been  guilty  of  neglect.  I  think,  therefore,  there 
should  be  judgment  for  the  plaintiff  on  the  report. 

Ladd,  J.  I,  also,  think  there  should  be  judgment  on  the  report 
for  the  plaintiff.  Certain  facts  were  reported  by  the  referee,  for 
what  purpose  does  not  very  clearly  appear,  and  judgment  was  ren- 
dered by  the  court  below  for  the  plaintiff  in  accordance  with  the 
general  finding  of  the  referee.  The  defendants  excepted  to  the 
order  for  judgment  against  them.  I  understand  the  ground  they 
take  to  be,  first,  that  there  was  no  evidence  from  which  the  referee 
could  legally  find  the  damage  was  caused  by  any  want  of  reasonable 
and  ordinary  care  on  the  part  of  the  city  with  respect  to  the 
sewer;  and,  second,  that  if  there  was  such  evidence,  still  they  are 
not  liable,  according  to  the  doctrine  of  Eastman  v.  Meredith^  36  N. 
H.  284. 

The  first  position  is  certainly  without  foundation.  It  is  entirely 
clear  that  there  was  evidence  from  which  the  referee  might  well 
find  fault,  and  negligence  in  the  original  construction  of  the  sewer, 
and  negligence  in  not  remoying  the  obstruction  before  the  injury 
happened. 

The  second  point  is  undoubtedly  one  of  more  intrinsic  difficulty. 
The  defendants  were  not  bound  by  law  to  construct  the  sewer,  and 
herein  the  case  differs  entirely  from  that  of  an  injury  caused  by  a 
defect  in  a  highway.  They  were,  however,  authorized  to  construct 
it,  and  voluntarily  undertook  that  service.  The  plaintiff's  cellar 
was  drained  into  the  sewer  ''of  right,"  as  the  case  finds;  so  there 
is  no  pretense  that  her  legal  rights  had  been  forfeited  or  impaired 
by  her  own  act.  It  does  not  appear  whether  this  right  to  drain  her 
cellar  into  the  common  sewer  was  of  such  a  character  that  she 
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conld  compel  the  defendants  to  keep  up  the  sewer  for  that  purpose, 
nor  whether  the  right  was  obtained  by  the  payment  of  a  reasonable 
sum  to  the  city,  as  provided  by  Gten.  Stats.,  oh.  44,  §  9;  but,  in  the 
yiew  I  take  of  the  case,  neither  of  these  things  is  material.  It  is 
material  that  she  did  not,  without  right,  open  her  drain  into  the 
sewer. 

As  to  the  application  of  Bastman  v.  Meredith^  it  appears  to  me 
the  cases  are  not  parallel.  There  it  was  held  that,  where  a  building 
erected  by  a  town  for  a  town-house  was  so  imperfectly  constructed 
that  the  flooring  gave  way  at  the  annual  town-meeting,  and  an  in- 
habitant and  legal  Toter,  in  attendance  on  the  meeting,  reoeiyed 
thereby  a  bodily  injury,  he  could  not  maintain  an  action  against 
the  town  to  recover  damages  for  the  injury. 

The  decision  was  placed  entirely  on  the  peculiar  nature  of  the 
obligation  of  a  town  to  provide  a  safe  place  in  which  to  hold  lown- 
meetings.  That  duty  is  not  imposed  by  statute,  nor  by  contract. 
It  is  not  an  enterprise  undertaken  by  the  town  for  gain.  It  is  at 
most  a  public  or  political  duty,  and  the  right  of  the  citizen  that  it 
shall  be  properly  performed  is  a  public  or  political  right 

The  court  say  :  '^  We  regard  the  present  case  as  one  of  new  im- 
pression. We  have  heard  of  no  earlier  attempt  in  this  State  to 
maintain  an  action  against  a  town  for  a  private  injury  suffered  by 
a  citizen  of  the  town  from  neglect  of  the  town  to  provide  him  with 
safe  and  suitable  means  of  exercising  his  public  rights,  and  we  are, 
not  informed  of  any  case  in  which  such  an  action  has  been  niain- 
tained  in  any  other  State." 

Nearly  the  whole  of  the  elaborate  opinion  of  the  court  is  occu- 
pied with  showing  the  distinctions  between  that  case  and  cases 
bearing  a  very  strong  resemblance  to  the  present. 

The  question,  whether  municipal  corporations  in  this  country, 
and  corporations  in  England,  having  some  of  the  powers  and  charged 
with  some  of  the  duties  usually  exercised  by  municipal  corpora- 
tions here,  are  liable  for  negligence,  carelessness,  or  misfeasance, 
both  in  the  performance  of  their  legal  duties  and  the  doing  of  vol- 
untary acts  within  the  scope  of  their  authority,  has  been  much 
considered  by  the  courts  on  both  sides  of  the  Atlantic ;  and  the  de- 
cided weight  of  modern  authority  is,  that  in  this  respect  they 
stand  like  private  individuals  or  corporations.  The  English  cases 
on  this  subject  are  very  thoroughly  and  carefully  reviewed  by 
Blaokburk,  J.,  in  Mersey  Docks  TrusUes  v.  QihbSy  L.  R,  1  H.  Lu 
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9'i.  That  was  an  action  against  the  Mersey  Docks  Board  of  Trus- 
tees, a  corporation  created  hy  act  of  Parliament,  with  power  to 
build  docks  at  Liverpool  and  secure  dock  rates,  which^  rates  they 
were  bound  by  the  statute  to  apply  wholly  to  the  maintenance  of  the 
docks  and  the  payment  of  a  very  large  debt  contracted  in  making 
them.  The  plaintiffs  vessel,  while  entering  one  of  the  docks,  ran 
upon  a  bank  of  mud  which  had  been  suffered  to  accumulate  at  the 
entrance  of  the  dock,  and  was  damaged..  It  was  held  that  the 
principle  on  which  a  private  person,  or  a  company,  is  liable  for 
damages  occasioned  by  the  neglect  of  servants,  applies  to  a  cor- 
poration which  has  been  intrusted  by  statute  to  perform  certain 
works,  and  to  receive  tolls  for  the  use  of  those  works,  although 
those  tolls,  unlike  the  tolls  received  by  the  private  person  or  the 
company,  are  not  applicable  to  the  use  of  the  individual  corpora- 
tors, or  to  that  of  the  corporation,  but  are  devoted  to  the  main- 
tenance of  the  works,  and  in  case  of  any  surplus  existing,  the  tolls 
themselves  are  to  be  proportionately  diminished.  This  case,  de- 
cided in  1866,  shows  most  clearly  the  state  of  the  law  in  England 
on  this  point  at  the  present  time,  and  is  very  much  in  point. 

There  was  evidence  here  from  which  the  referee  might  find  want 
of  due  care  in  the  construction  of  the  sewer,  and  that  the  damage 
happened  by  reason  thereof. 

In  The  Mayor y  etc.,  of  New  York  v.  Bailey,  2  Den.  433,  it  was 
held  that  a  municipal  corporation  is  responsible  for  the  negligence 
or  unskillfulness  of  its  agents  and  servants,  when  employed  in  the 
construction  of  a  work  for  the  benefit  of  the  city  or  town,  subject 
to  the  government  of  such  corporation.  The  action  was  for  injury 
occasioned  by  the  negligent  and  unskillful  construction  of  a  dam 
on  the  Oroton  river,  being  part  of  the  public  works  built  pursuant 
to  a  statute  for  supplying  the  city  with  pure  and  wholesome  water. 

In  The  Rochester  White  Lead  Co.  v.  Rochester,  3  N.  Y.  463,  the 
corporation  of  the  city  of  Rochester,  having  power  to  cause  com- 
mon sewers,  drains,  etc.,  to  be  made  in  any  part  of  the  city,  di- 
rected a  culvert  to  be  built,  for  the  purpose  of  conducting  the 
water  of  a  natural  stream  which  had  previously  been  the  outlet 
through  which  the  surface  water  of  a  portion  of  the  city  had  been 
carried  off.  A  freshet  having  occurred,  the  culvert,  in  consequence 
of  its  want  of  capacity  and  the  unskillfulness  of  its  construction, 
failed  to  discharge  the  waters,  so  that  they  were  set  back  upon  the 
Uctorj  of  the  plaintifhy  and  injured  their  property  situated  therein* 
7oL.  XXIL  — 60 
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Held,  that  the  city  corporation  was  liable  for  the  damages.  And 
the  doctrine  was  laid  down,  that  an  ordinance  of  a  city  corporation^ 
directing  the  construction  of  a  work  within  the  general  scope  of 
its  powers,  is  a  judicial  act  for  which  the  corporation  is  not  respon- 
sible; bnt  the  prosecution  of  the  work  is  ministerial   in  its  char- 

■ 

acter,  and  the  corporation  must,  therefore,  see  that  it  is  done  in  a 
safe  and  skillful  manner. 

There  was,  also,  in  the  present  case,  as  already  suggested,  evidence 
from  which  the  referee  might  find  negligence  in  not  removing  the 
ot>dtruction  from  the  sewer  before  the  injury  occurred;  and  my 
opinion  is  that  this  also  furnishes  legal  ground  upon  which  the 
award  of  the  referee  should  be  sustained. 

The  case  of  The  Mayor,  eic,  of  Neto  York  v.  Furze,  3  Hill,  61:?, 
is  in  point  It  was  there  held  that  the  corporation  of  the  city  of 
New  York  are  bound  to  repair  the  sewers,  etc.,  constructed  by 
them;  and,  if  an  inhabitant  be  injured  by  reason  of  their  neglect 
in  this  particular,  he  may  maintain  an  action  against  them  for  his 
damages. 

Another  strong  case  of  the  same  description  is  Cfhild  v.  Boston, 
4  Allen,  41,  where  the  city  was  held  responsible  for  negligently 
RufiFering  the  common  sewers  to  occasion  a  nuisance  in  the  estates 
of  the  citizens  whose  private  drains  enter  into  them. 

A  large  number  of  cases  bearing  in  the  same  direction  may  be 
found  in  Shearman  &  Bedfield  on  Negligence,  §§  120,  144,  151, 
579. 

The  point  as  to  want  of  due  care  and  skill  in  the  original  con- 
struction was  decided  by  this  court  in  the  recent  case  of  Oilman  v. 
Laconia,  55  N.  H.  130;  S.  C,  20  Am.  Bep.  175. 

I  think  the  defendants  were  bound  to  the  exercise  of  ordinary 
care  and  skill,  both  in  constructing  and  maintaining  the  sewer,  and 
that,  for  any  injury  which  happens  to  the  estate  of  a  citizen  from 
a  failure  in  that  respect,  they  are  responsible. 

^  Judgment  on  the  report  for  theptainHff. 
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(56  N.  H.  4M.) 
Mouter  and  $€roatU — action  for  erUidng  awaiy  wrvarU — damaget. 

A  master  may  maintain  an  action  against  any  one  who  knowingly  and  willf  ally 
entices  away  his  seryant ;  and  may  recoTor  exemplary  damages  therefor. 
(See  note,  p,  ^S6.) 

ACTION  on  the  case  for  enticing  away  plaintiff's  servant.  Plea, 
not  guilty.  The  declaration  contained  five  counts,  alleging,  in 
varions  forms,  this  in  substance:  that  one  Albertina  Larson  was  the 
servant  of  plaintiff  under  a  valid  contract,  of  which  the  defendant 
had  knowledge,  and  that  the  defendant  did  unlawfully,  wrongfully 
and  unjustly  entice,  persuade,  and  procure  said  servant  to  violate 
her  said  contract,  and  to  depart  from  the  said  plaintiff's  service, 
and  to  enter  into  the  service  of  the  defendant 

It  appeared  from  the  evidence  that  one  Bergland  was  engaged  in 
the  business  of  bringing  servants  from  Sweden  to  America ;  that 
in  the  fall  of  1871,  plaintiff,  Bixby,  employed  him  to  get  him  a 
servant,  and  advanced  Bergland  t50  to  pay  passage-money  and 
expenses  from  Sweden,  which  was  the  price  at  the  time.  During 
the  winter,  Bergland  went  to  Sweden,  and  while  there,  entered 
into  a  written  contract,  as  the  agent  of  Bixby,  with  one  Albertina 
Larson,  a  translation  of  which  contract  is  as  follows  : 

*^  Agreement  with  Mr.  Charles  A.  Bergland  from  Boston.  When 
undersigned,  by  Mr.  Bergland,  gets  free  passage  and  board  as 
emigrant  from  Gottenburg  to  Boston,  America,  I  engage  myself  to 
do  general  housework  in  the  family  of  W.  Bixby,  in  the  city  of 
Nashua,  for  one  year,  accounted  from  the  day  I  begin  my  services, 
with  wages  during  said  year  of  seventy-five  dollars  currency  besides 
the  passage-money,  and  to  leave  Oottenburgh  for  Boston,  May  3, 
this  year.  If  there  should  be  any  sufficient  reasons  at  the  time  of 
my  arrival  in  Boston  that  should  prevent  me  from  serving  in  said 
family,  or  any  other  family  directed  to  me  by  Mr.  Bergland,  with 
the  same  wages,  I  have  to  pay  the  bearer  of  the  contract  fifty  dollars 
currency  as  amends  for  passage  and  expenses. 

''GoTTSNBUBO,  April  29,  1872. 

Albbbtina  Labson, 

Pen  in  the  hand." 
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This  contract  remained  in  the  possession  of  said  Bergland  from 
the  time  it  was  executed  up  to  the  time  of  the  trial.  On  May  20, 
1872,  a  large  number  of  servants  arrived  in  Boston,  and  among  the 
number  was  Albertina  Larson.  The  defendant,  having  been  in- 
formed by  a  Mr.  Wellman  that  there  were  two  spare  servants  who 
wanted  to  go  to  Nashua,  went  to  Boston  with  Wellman  to  secure 
one  for  his  family.  One  Welhelmia  Lindberg  was  pointed  out  to 
him  by  Bergland  as  one  of  said  spare  servants,  and  said  Dunlap 
selected  her.  Afterward  said  Larson  being  pointed  out  by  Wellman 
as  the  other  spare  servant,  he  selected  her  ;  but  before  leaving  the 
wharf,  Wellman  received  from  Bergland  a  list  of  the  girls  going  to 
Nashua,  and  the  names  of  their  employers,  in  which  list  said 
Larson's  name  was  put  down  as  going  to  Mr.  Bixby  ;  and  Wellman 
testified  that  Bergland  informed  him  that  Larson  was  brought  over 
for  said  Bixby,  and  that  he  (Wellman)  so  informed  said  Dunlap  at 
the  wharf.  It  also  appeared  that,  on  their  arrival  at  Nashua,  said 
Dunlap  sent  the  Lindberg  girl  to  Bixby's  house,  and  the  Larson 
girl  to  Wellman's,  and  the  r  jxt  morning  went  to  Wellman's  with 
his  carriage  and  carried  the  Larson  girl  to  his  own  house.  There 
was  evidence  tending  to  show  that  she  supposed  she  was  at  Bixbjr's 
house  for  the  first  three  days.  She  entered  Dunlap's  service  May  21, 
1872,  and  so  remained  untilJanuary,  1873.  On  May  29,  1872,  said 
Bergland,  having  been  informed  that  the  Larson  girl  was  at  the  wrong 
place,  visited  Nashua  to  induce  her  to  leave  the  employ  of  the  de- 
fendant and  enter  into  the  service  of  the  plaintiff,  which  she  declined 
to  do.  It  was  claimed  by  the  plaintiff  that  efforts  were  made  by 
Dunlap  to  induce  her  to  remain  in  his  employ  ;  but  this  was  denied 
by  the  defendant  and  his  family.  In  July  following,  said  Bergland 
called  upon  the  defendant  for  fifty-five  dollars,  and  on  July  17,  1872, 
the  defendant  paid  that  sum  to  Bergland,  taking  a  receipt,  of  which 

the  following  is  a  copy  : 

"Boston,  July  nth,  1872. 

'^  Received  of  Mr.  A.  H.  Dunlap  fifty-five  dollars  for  cost  of  pro- 
curing one  domestic,  Albertina  Larson,  from  Sweden,  to  be  deliv- 
ered in  Boston  soon  as  she  can  be  procured.  Sum  advanced  to 
be  refunded  from  wages  after  arrival  by  the  person  ordered,  or  con- 
sidered part  of  the  wages  for  the  first-year. 

(Signed)        '^Ghablbs  A.  BBRQLAiaD." 
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This  receipt  is  indorsed  on  the  back  with  the  name  of  Glories 
A.  Bergland,  and  also  the  following  :  ''  Albertina  Larson  came  to 
Mr.  Dunlap's  May  21, 1S72."  Said  Albertina  Larson  never  entered 
into  the  employment  or  service  of  the  said  plaintiff,  and  never  per- 
formed any  labor  for  him.  The  agreement,  dated  Qottenbnrg, 
April  29, 1872,  was  introduced  in  evidence,  subject  to  the  defend- 
ant's exception,  and  the  jury  were  instructed  that  it  was  a  valid 
contract  between  Albertina  Larson  and  Bergland,  and  the  question 
whether  Bergland  acted  as  the  agent  of  the  plaintiff  in  making  it 
was  left  to  the  jury.  The  defendant  requested  the  court  to  instruct 
the  jury  as  follows  : 

1.  That  upon  the  evidence  and  upon  the  contract  the  relation  of 
master  and  servant  never  subsisted  between  Albertina  Larson  and 
the  plaintiff. 

2.  That  the  contract  made  by  her  and  Bergland  was  not  valid 
and  binding ;  that  there  was  no  mutuality,  and  under  it  the  plain- 
tiff cannot  maintain  this  action. .  (The  court  declined  to  give  the 
foregoing  instructions.) 

3.  That,  in  order  to  be  liable  for  enticing  her  away^  there  must 
have  been  an  active  and  wrongful  effort  to  detach  her  from  the 
plaintiff's  service  [by  offering  inducements  to  that  end].  (The 
court  gave  this  instruction,  except  the  part  included  in  brackets, 
but  declined  to  give  that.) 

4.  That  under  the  contract  she  had  the  right  upon  her  arrival 
here  to  go  where  and  engage  with  whom  she  pleased  ;  that  if  she 
refused  for  any  reason,  valid  or  not,  to  go  where  Bergland  directed, 
she  had  the  right  to  do  so ;  and  the  only  damages  that  could  be 
recovered  of  her  would  be  the  amount  of  the  passage-money.  That 
having  been  paid  to  Bergland,  the  plaintiff  cannot  recover.  (The 
court  declined  to  give  this  instruction.) 

5.  That  the  measure  of  damages  in  this  case  is  the  value  of  the 
services  lost  up  to  the  time  of  the  commencement  of  the  action, 
viz. :  from  May  21  to  May  31  inclusive  ;  the  reasonable  and  neces- 
sary expenses  incurred  in  trying  to  get  her  back,  or  in  getting  one 
to  supply  her  place ;  and  damages  for  the  loss  of  time,  trouble,  and 
injury  sustained  until  the  commenjcement  of  this  suit,  May  31, 1872. 
(The  court  gave  the  foregoing  instruction,  with  the  addition  of  the 
following  words  inclosed  in  brackets,  to  the  giving  of  which  the 
defendant  excepted.)  [And  for  vexation  and  distress  of  mind 
caused  by  the  unlawful  act  of  the  defendant.] 
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6.  That  the  plaintiff  is  Dot  entitled  in  this  action  to  exemplary 
damages.     (The  court  declined  to  give  this  instruction.) 

The  court  allowed  Beigland  to  testify  that  Bixby  employed 
him  as  his  agent  to  hire  Albertina  Larson,  and  that  he  so  acted, 
to  which  the  defendant  excepted.  Tlie  defendant  offered  to  inquire 
of  Miss  Larson  as  follows :  "  Did  you  understand,  at  the  time 
you  made  the  contract  with  Mr.  Bergland,  that  when  you  got  to 
America  you  had  the  right  to  go  where  you  pleased,  proTided  your 
passage-money  was  refunded  to  Bergland?"  The  court  refused 
to  allow  the  question  to  be  answered,  to  which  the  defendant 
excepted. 

The  jury  were  also  instructed,  that  if  they  found  that  Bergland 
acted  as  the  agent  of  Bixby  in  making  the  contract  with  Miss  Lar* 
son,  they  should  then  inquire  whether  he  acted  as  Bixby's  agent  in 
rescinding  the  contract ;  that  if  he  did  so  act,  or  if  Bixby  after- 
ward ratified  what  Bergland  did  without  authority,  then  the  tak- 
ing of  the  fifty-five  dollars  from  Dunlap,  and  the  giving  of  the 
receipt  dated  July  17,  1872,  would  amount  to  a  rescission,  or  a  giv- 
ing up  of  the  rights  of  the  plaintiff  growing  out  of  the  oontr»'*t 
(To  these  instructions  no  exception  was  taken.) 

On  the  question  of  exemplary  damages,  the  jury  were  instmcted 
that  if  they  found  that  Dunlap  acted  in  bad  fidth,  that  is,  that  he 
was  conscious  that  he  was  doing  what  he  ought  not  to  have  done, 
conscious  that  he  was  interfering  unjustifiably  with  the  rights  of 
the  p^  lintiff,  and  tried  to  conceal  the  fact  that  Albertina  Larson  had 
been  assigned  to  the  plaintiff,  they  might  find  exemplary  damages 
by  way  of  punishment,  such  damages  as  the  plamtiff  ought  to 
receive  and  the  defendant  ought  to  pay.  They  were  also  instructed 
to  return  a  special  verdict  stating  the  amount  of  the  aotnal  damages 
and  exemplary  damages  separately.  The  jury  having  returned  a 
verdict  for  the  plaintiff  for  actual  and  exemplary  damages,  the 
defendant  moved  that  the  same  be  set  aside. 

The  questions  arising  on  the  foregoing  case  were  tranafened  t§ 
the  Superior  Court  by  Bakd,  J. 

Barrett  and  Wadleigh  S  Wallace,  for  phuntiflL 

Brigffs  S  Huee  and  Morrxson  S  Htland,  for  defendant. 

Gushing,  C.  J.  In  the  ease  of  LumUy  v.  Qye,  2  BL  ft  BL  816, 
the  law  on  this  subject  is  stated  by  OBOMPTOisr,  J.,  as  follows  : 
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''  It  must  now  be  considered  clear  law,  that  a  person  who  wrong- 
fall  j  and  maliciously,  or,  which  is  the  same  thing,  with  notice, 
interrnpts  the  relation  subsisting  between  master  and  servant,  by 
procuring  the  servant  to  depart  from  the  master's  service,  or  by 
harboring  him  and  keeping  him  as  a  servant  after  he  has  quitted 
it,  and  during  the  time  stipalated  for  as  the  period  of  service 
whereby  the  master  is  injured,  commits  a  wrongful  act,  for 
which  he  is  responsible  at  law,  ♦  ♦  ♦  ^j^^  j  think 
that  the  relation  of  master  and  servant  subsists  sufficiently  for 
the  purpose  of  such  action  dunng  the  time  for  which  there  is 
in  existence  a  binding  contract  of  hiring  and  service  between  the 
parties ;  and  I  think  it  is  a  fanciful  and  technical  and  unjust 
distinction  to  say  that  the  not  having  actually  entered  into  the 
service,  or  that  the  service  not  actually  continuing,  can  make 
any  difference."  In  this  view  of  the  law.  Judges  Erle  and 
WiGHTMAN,  of  the  court  of  Queen's  Bench,  concurred,  while  Mr. 
Justice  CoLEKiDQE,  in  his  dissenting  opinion,  did  not  deny  this  to 
be  law  in  regard  to  such  persons  as  would  be  considered  servants 
within  the  "  statute  of  laborers/'  His  objection  to  the  action  in 
the  case  of  Lumley  v.  Oye  was,  that  the  party  whose  contract  for 
service  was  the  subject  of  the  action  —  Miss  Wagner,  a  public  singer 
and  dramatic  artiste  —  was  not  a  servant  within  the  statute  of  la- 
borers ;  so  that  I  understand  that  decision  must  be  considered 
as  unanimous,  so  far  as  the  action  for  seducing  away  a  menial  serv- 
ant, as  in  the  present  case,  is  concerned. 

The  cases  of  Campbell  v.  Cooper ^  34  N.  H.  49  ;  Jeter  v.  Blocker^ 
43  Gu.  331 ;  Hart  v.  Aldridge,  Oowp.  54,  and  Blake  v.  Lanyon,  C. 
D.  &  E.  222,  may  be  referred  to  as  substantially  supporting  the 
same  doctrine* 

According  to  Pars,  on  Oont.,  B.  1,  §  6,  it  would  have  been 
proper,  in  an  action  between  Bixby  and  Larson^  to  show  by  oral 
testimony  that  Bixby  was  the  principal,  and,  therefore,  entitled  to 
bring  the  action  on  the  contnict  in  his  own  name.  If  there  were 
any  doubt  about  the  law  iu  such  a  case,  there  could  be  no  doubt 
in  this  case  that  it  would  be  proper  to  show  that  Bixby  was  the 
owner  of  the  beneficial  inten'st  in  the  contract,  that  he  had  paid 
the  consideration,  and  that  the  contract  was  between  Larson  and 
himself. 

The  written  ccmtraot,  having  been  made  in  Sweden  by  parties 
there  at  that  time,  and  oontemplatmg  at  least  a  part  performance 
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there,  I  should  suppose  would  be  governed  by  the  law  of  Sweden 
in  regard  to  its  binding  effect  and  the  form  of  its  execution;  and  I 
think,  if  the  defendant  wished  to  rely  upon  any  positive  legislation 
like  the  statute  of  frauds,  that  he  would  have  to  show  that  such  was 
the  law  of  Sweden;  and,  in  the  absence  of  such  proof,  I  think  we 
may  assume  that  a  plain  stipulation  in  which  the  party  bound  her- 
self, that,  in  consideration  of  a  free  passage  found  her  from  Ch>t- 
tenburg  to  Boston,  she  would  work  a  year  for  seventy-five  doUan, 
would  be  held  to  be  a  sufficient  contract. 

If  held  to  be  governed  by  our  law,  it  seems  clear  that  it  was  a 
sufficient  contract  in  writing  for  a  valid  consideration,  expreased 
in  the  writing  and  proved  to  have  been  paid.  As  the  consideration 
of  Larson's  contract  was  the  payment  by  the  plaintiff  of  the  pass- 
age-money, and  not  a  promise  to  employ  her,  the  objection  of  want 
of  mutuaJity  seems  not  well  founded. 

If  the  law  has  been  so  far  correctly  stated,  the  first,  second,  and 
fourth  objections  seem  to  be  sufficiently  disposed  of.  I  do  not  see 
any  reason  why  the  instructions  given,  as  in  •  the  third  request  of 
the  defendant,  were  not  well  enough  without  adding  the  words, 
''by  offering  inducements  to  that  end."  I  do  not  see  how  those 
words  can  add  any  thing  to  the  other  instructions.  I  do  not  see 
how  there  could  be  any  enticing  to  leave  the  plaintiff's  servioe, 
without  suggesting  something  by  way  of  inducement. 

This,  I  believe,  disposes  of  every  thing,  excepting  the  question 
about  exemplary  damages. 

That  question  involves  the  consideration  of  the  much-discussed 
law  in  regard  to  what  are  called  vindictive,  exemplary,  or  punitive 
damages.  These  terms  are  used  sometimes  separately,  and  sometimes 
all  together,  not  always,  perhaps  not  often,  with  much  scientific 
accuracy,  but  yet  always  with  a  pretty  well-understood  and  oonsist- 
ent  sense  of  the  object  to  be  attained. 

Ordinarily,  in  actions  for  torts,  the  rule  of  damages  is  compensa* 
tion  in  money  for  the  damage  sustained  by  reason  of  the  natural 
and  obvious  consequences  of  the  wrongful  act.  I  believe  the  doc- 
trine of  remote  and  proximate  causes  has  finally  reduoed  itself  to 
this.  The  wrongful  act  is  the  proximate  cause  of  all  the  damage 
which  ought  reasonably  and  naturally  to  be  expected  from  it.  Al- 
ways, however,  the  damage  must  be  something  which  has  a  money 
value,  and  which  can  be  estimated  in  money.  No  doubt,  if  my 
neighbor  negligently  drives  his  wagon  against  my  ornamental  fenoe^ 
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he  will  damage  me  to  the  extent  of  the  money  value  of  the  neces- 
sary repairs  ;  and  if  the  damage  is  of  such  a  description  that  it  can- 
not be  made  good  by  repairs^  there  may  be  a  further  sum  capably 
of  being  estimated  in  money.  It  is  probable,  also,  that  the  injury 
will  be  attended  with  great  vexation  and  distress  of  mind,  perhaps 
not  so  great  as,  and  perhaps  greater  than,  another  might  suffer.  It 
is  obviously  impossible  to  put  any  money  value  upon  this  worry 
and  vexation  of  mind.  If  a  party,  by  want  of  ordinary  care,  dam- 
ages his  neighbor's  fence,  it  cannot  be  that  ordinarily  the  compen- 
sation is  to  be  determined  by  the  peculiarities  of  temper  or  disposi- 
tion of  the  injured  party.  Mr.  Webster,  in  his  great  speech  in 
answer  to  Mr.  Hayne,  speaking  of  some  occasions  of  unpleasant- 
ness, said  he  had  '*  used  philosophy."  It  cannot  be  that  the  com- 
pensation in  money  which  is  to  be  made  for  a  damage  of  this  kind 
can  be  made  to  depend  on  the  capacity  of  the  plaintiff  to  mitigate 
his  vexation  of  mind  by  the  u^e  of  philosophy. 

So,  also,  in  regard  to  the  expenses  of  litigation.  It  very  of ten> 
perhaps  in  a  majority  of  cases,  happens  that  the  injured  party,  after 
receiving  his  estimated  damages  and  his  taxable  costs,  finds  him- 
self seriously  out  of  pocket,  yet  the  necessary  and  unavoidable  ex- 
penses of  litigation  rarely  enter  as  an  element  into  what  is  spoken 
of  in  the  cases  as  actual  damage.  I  am  not  undertaking  now  .to 
suggest  any  new  ideas,  but  simply  to  state  as  well  as  I  can,  from 
my  recollection  of  the  cases,  what  the  law  is.  I  think  I  cannot 
be  mistaken  in  the  suggestion  that  this  damage,  which  is  spoken 
of  in  the  many  cases  as  actual  damage,  always  means  damage  upon 
which  a  money  value  can  be  put,  and  which  can  in  that  sense  be 
compensated  in  money. 

When,  however,  the  element  of  malice  enters  into  the  wrong,  the 
rule  of  damages  is  different  and  more  liberal.  I  think  it  is  equally 
well  settled  that  in  such  cases  there  enter  into  the  question  of  dam* 
ages  considerations  which  cannot  be  made  the  subject  of  exact 
pecuniary  compensation,  such  as  were  described  in  the  charge  of  the 
court  as  mental  distress  and  vexation,  what  in  common  language 
might  be  spoken  of  as  offenses  to  the  feelings,  insult,  degradation, 
offenses  against  honest  pride,  and  all  matters  which  cannot  arise 
except  in  those  wrongs  which  are  attended  with  malice. 

The  action  which  we  are  now  considering  is  one  in  which  dam- 
ages are  sought  to  be  recovered  for  interfering  with  the  relations 
existing  between  master  and  servant.    It  is  familiar  to  the  profession 
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what  a  wide  range  this  form  of  action  has  been  made  to  take,  how 
many  cases  there  are  where  the  damages  in  money  by  reason  of  the 
loscf  of  servicCy  which  is  the  gist  of  the  action,  are  trivial  and  hardly 
more  than  nominal,  and  yet  may  be  swollen  by  aggravating  circam- 
stances  to  an  enormous  amount 

The  case  of  Oaddard  v.  Grand  Trunk  R.  R  Oo.,  57  Me.  202  ;  S. 
S.,  2  Am.  Rep.  39,  is  an  illustration  of  an  application  of  the  same 
principle  to  a  different  class  of  cases.  In  that  case  the  defendant's 
servant,  a  brakeman,  while  in  discharge  of  his  duty,  assaulted  the 
plaintiff  with  circumstances  of  great  aggravation  and  insult, 
although  there  was  no  actual  battery,  and  there  was  no  evidence  of 
any  pecuniary  loss  sustained  by  the  plaintiff.  Among  other  cir- 
cumstances of  aggravation,  it  was  in  evidence  that  the  corporation, 
having  notice  of  the  conduct  of  the  brakeman,  had  continued  to 
retain  him  in  their  employment.  The  court  instructed  the  jury 
that  if  the  evidence  was  found  to  he  true,  it  was  a  proper  caae  for 
punitive  or  exemplary  damages.  The  jury  rendered  a  verdict  for 
$4,850,  which  was  sustained  by  the  court  The  defendant  corpora- 
tion was  held  answerable  for  the  malicious  act  of  its  servant  done 
in  the  way  of  his  ordinary  employment,  and  the  verdict  was  sus- 
tained ;  not  because  of  any  actual  pecuniary  loss  which  could  be 
estimated  and  compensated  in  money,  but  on  account  of  the  cir- 
cumstances of  aggravation  attending  the  wrong. 

In  the  endeavor  to  bring  such  considerations  within  the  grasp  of  the 
law,  and,  as  far  as  possible,  to  compensate  such  wrongs  by  damages, 
courts  have  used  the  terms  "punit-ory,"  "vindictive,**  "exemplary." 
I  do  not  think  that  the  cases  show,  in  so  far  as  I  have  examined 
them,  that  this  has  ever  been  considered  as  punishing  an  offense 
against  the  criminal  law  of  the  State,  but  simply  as  a  mode  of  stating 
the  matter  so  as  to  bring  this  almost  intangible  subject  within  the 
grasp  of  the  law.  Whenever  the  law  is  so  held  that  the  jury  are 
instructed  that  they  may  leave  the  domains  of  actual  pecuniary  value 
and  go  into  speculations  in  regard  to  compensation  for  the  wounded 
feelings,  the  offended  pride,  the  outraged  sense  of  decency  and 
delicacy,  they  have  come  into  the  domain  of  what  the  law  has  been 
accustomed  to  call  punitive,  vindictive,  or  exemplary  damages.  It 
is  of  little  consequence  under  what  name  it  goes.  The  substanoe  of 
the  thing  must  be  retained,  unless  a  very  large  class  of  caaes  aie  to 
be  stricken  from  the  list  of  actionable  wrongs. 
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In  the  case  of  ffawen  v.  KnowleSy  114  Mass.  518 ;  S.  C,  19  Am« 
Rep.  383,  the  head-note  is  as  follows  : 

''  If  there  is  wantonness  or  mischief »  causing  additional  bodily  or 
mental  damage  in  the  injurious  act  of  a  servant  within  the  scope  of 
his  employment,  the  wantonness  or  mischief  will  enhance  the  dam- 
ages as  against  the  master." 

Gbay,  G.  J.y  says  :  "  In  an  action  in  tort  for  a  willful  injury  to 
the  person,  the  manner  and  manifest  motive  of  the  wron^ul  a(;t 
may  be  given  in  evidence  as  affecting  the  question  of  damages." 
''  The  evidence  introduced  at  the  trial,  so  far  as  it  is  reported  in  the 
bill  of  exceptions,  was  that  the  defendant's  servant,  driving  the 
defendant's  coach,  drove  against  the  wagon  of  the  plaintiff  wantonly, 
as  well  as  carelessly  and  negligently."  ^'  As  applied  to  this  evidence, 
the  instruction  given,  fairly  construed,  was  only  that  if,  in  the  act 
done  by  the  servant  in  the  performance  of  the  raaster'a  bniinw  by 
which  the  plaintiff  was  injured,  there  was  wantonness  or  mischief 
on  the  part  of  the  wrong-doer  which  caused  additional  injury  to  the 
plaintiff,  in  body  or  mind,  it  would  tend  to  enhance  the  damages. 
Thus  construed,  the  instruction  was  unexeeptionabla" 

According  to  these  views  it  is  incorrect  to  separate  what  is  called 
actual  damage  from  what  is  called  exemplary  damage.  The  rule  is 
not,  as  I  understand  it,  to  instruct  the  jury  in  the  first  place  to 
determine  the  actual  money  damage  which  the  plaintiff  has  sus- 
tained, and  then  further  instruct  the  jury  that  if  they  find  the 
defendant  has  been  malicious  they  may  give  another  separate  sum 
in  damages  by  way  of  example,  or  for  the  sake  of  punishment.  The 
true  rule,  as  I  understand  it,  is  to  instruct  the  jury  that,  if  they 
find  the  defendant  has  been  malicious,  the  rule  of  damages  will  be 
more  liberal ;  that,  instead  of  awarding  damages  only  for  those 
matters  which  are  capable  of  exact  pecuniary  valuation,  they  may 
take  into  consideration  all  tlie  circumstances  of  aggravation,  the 
insults,  offended  feelings,  degradation,  and  so  on,  and  endeavor, 
according  to  their  best  judgment,  to  award  such  damages  by  way 
of  compensation  or  indemnity  as  the  plaintiff  on  the  whole  ought 
to  receive  and  the  defendant  ought  to  pay.  The  case  of  Fay  v^ 
Parker,  53  N.  H.  342  ;  S.  C,  16  Am.  Rep.  270,  recently  decided  in 
this  State,  affords  a  good  illustration  of  my  views.  There  the  jury 
were  instracted,  without  saying  any  thing  about  the  defendant's 
motives,  that  they  might  give  as  compensation  damages  for  all  those 
matters  which  are  usually  spoken  of  as  actual  damage,  and  for  all 
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those  matters  which  are  asually  spoken  of  as  exemplary  damages. 
Then  they  were  told  that  if  they  thought  proper  they  might  go 
farther  and  punish  the  defendant 

So,  in  the  case  at  bar,  the  jury  were  told  that  they  might  award 
compensation  for  what  were  termed  actual  damages,  including  yex- 
ation  and  distress  of  mind  ;  and  further,  if  they  thought  proper 
they  might  add  another  sum,  not  by  way  of  compensation,  but  for 
something  else. 

If  the  jury  had  not  been  instructed  to  give  compensation  and 
punishment  in  separate  sums,  but  had  been  told  that  if  they  found 
the  defendant  malicious  they  might  adopt  a  more  liberal  rule  of 
damages,  and  give  by  way  of  compensation  and  indemnity  all  which 
in  their  judgment,  under  all  the  circumstances,  the  plaintiff  ought 
.to  receive  and  the  defendant  ought  to  pay ;  and  the  court  had  gone 
on  and  explained  to  the  jury  that  this  class  of  damages,  although 
clearly  not  to  be  appreciated  in  any  money  value,  still  might  be 
taken  into  consideration  and  so  satisfy  the  plaintiff's  feelings;  and 
that  damages  of  this  class  were  sometimes  called  vindictive,  be- 
cause they  had  a  tendency  to  satisfy  the  just  indignation  of  the 
plaintiff  and  the  jury,  and  sometimes  called  exemplary,  because 
they  would  have  the  effect  of  calling  public  attention  to  the  wrong 
and  the  remedy,  and  punitory,  because,  although  intended  by  law 
to  operate  as  compensation,  they  would  have  the  effect  of  and  be 
felt  as  punishment  by  the  defendant,  it  is  quite  likely  the  verdict, 
though  larger  than  what  was  given  under  the  first  part  of  the 
actual  charge,  would  have  been  sustained  by  the  court. 

It  was  unavoidable,  in  the  case  of  Fay  v.  Parker y  that  the  puni- 
tive part  of  the  verdict  should  be  set  aside;  but  it  would  seem  that 
in  fact  the  whole  verdict  should  have  been  set  aside,  because  the 
plaintiff  had  a  right  to  the  benefit  of  the  more  liberal  role  of 
damages  if  the  defendant  was  malicious.  And  precisely  so  in  this 
case,  I  think,  the  verdict  should  be  set  aside,  unless  the  plaintiff  is 
content  to  remit  all  that  part  of  the  verdict  which  came  under  the 
head  of  exemplary  damages. 

I  have  thus  endeavored  to  bring  into  some  consistent  form  and 
statement  what  seems  to  me  to  be  the  result  of  the  cases  and  dis* 
cussions  which  are  to  be  found  in  the  books. 

In  the  case  of  State  v.  Burnhaniy  Parker,  C.  J.,  in  the  course 
of  his  learned  and  able  discussion,  uses  the  following  language: 
^'  It  would  be  an  idle  and  vain  attempt  to  endeavor  to  reconcile  all 
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the  discuRsions  in  the  books  upon  the  subject  of  libel  and  slander. 
Many  of  the  eases  which  have  been  cited  to  some  of  the  points  in  this 
opinion  contain  other  principles  not  in  accordance  with  it,  and  which 
of  course  we  cannot  be  understood  as  adopting.  But  the  distinctions 
now  attempted  to  be  sustained  will  perhaps  in  some  degree  recon- 
cile the  decisions  themselves.''  I  have  somewhat  the  same  feeling 
in  regard  to  the  numerous  cases  on  the  subject  of  what  are  called 
vindictive  damages.  I  am  aware  that  there  are  many  cases  the 
language  of  which  is  not  in  harmony  with  the  language  I  have 
used;  but  it  appears  to  me  that  it  is  more  a  question  of  language 
than  of  law.  While  those  cases  speak  of  inflicting  punishment,  I. 
think  they  really  confine  the  jury  to  those  considerations  which, 
perhaps,  all  lawyers  admit  enter  into  the  question  of  damages  by 
way  of  compensation  for  malicious  injuries.  I  think  the  spirit  of 
those  cases  is  entirely  in  harmony  with  the  views  I  have  suggested 
as  being  the  result  of  all  the  cases  on  the  subject;  and,  while  what 
I  have  said  is  a  criticism,  I  hope  not  unjust,  of  the  language  of 
some  of  the  cases,  I  certainly  do  not  consider  this  opinion  as  over- 
ruling their  real  spirit  and  intent. 

The  cases  on  this  subject  are  legion.  Many,  perhaps  most  of 
them,  are  referred  to  in  the  case  of  Fay  v.  Parker.  Indeed,  it  is 
scarcely  possible  now  to  open  a  volume  of  reports,  or  a  digest  of 
new  cases,  without  finding  abundant  evidence  that  this  doctrine  of 
a  more  liberal  rule  of  damages  in  actions  for  malicious  injuries 
still  maintains  its  hold  wherever  the  doctrines  of  the  common  law 
prevail 

It  appears  somewhere  in  the  briefs  that  the  compensation  under 
the  first  branch  of  the  charge  was  fixed  at  $150,  and  the  exemplary 
or  punitive  damages  fixed  at  $500.  As  the  plaintiff  has  a  right  to 
a  more  liberal  charge  on  the  subject  of  damages,  he  will  be  enti- 
tled to  have  the  whole  verdict  set  aside,  if  any  part  of  it  is.  We 
shall  not,  therefore,  set  aside  a  part  merely.  If  the  plaintiff  thinks 
proper  to  remit  the  $500,  he  may  have  judgment  for  the  other  part 
of  the  verdict;  otherwise,  the  verdict  must  be  set  aside. 

Judgmeni  accordingly, 

Ijldd  and  Smith,  JJ.,  concurred. 

NoTS.— As  to  ri|?ht  of  aotlon  for  enticing  away  servant,  aee  Heukins  v. 
ttoyster,  70  N.  C.  601 :  S.  C,  16  Am.  Rep.  780 ;  Wood's  Manter  and  Servant,  460, 
where  the  question  is  considered  at  length. 
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Walkir  T.  Crofixin^  8i4|n-a,  was  decided  on  a  demurrer  to  a  deoiaratiou,  alleg- 
inn;  that  the  plaintiff  was  a  manufacturer  of  shoes,  and  for  the  proseontlon 
of  his  business  it  was  necessary  for  him  to  employ  many  shoemakers; 
that  the  defendant,  well  knowing  this,  did  unlawfully  and  without  justi- 
fiable cause  molest  him  in  carrying  on  said  business,  with  the  unlawful 
purpose  of  preventing  him  from  carrying  it  on,  and  willfully  induced  many 
shoemakers  who  were  in  his  employment,  and  others  who  were  about  to  enter 
into  it,  to  abandon  it  without  his  consent  and  against  his  will ;  and  that  there- 
by the  plaintiff  lost  their  sendees,  and  profits  and  advantages  which  he  wnnld 
have  derived  therefrom,  and  wits  put  to  great  expense  to  procure  other  suitable 
workmen,  and  compelled  to  pay  larger  prices  for  work  than  he  would  have  had 
to  pay  but  for  the  said  doings  of  the  defendant,  and  otherwise  injured  in  his 
business.  The  court  held  that  the  declaration  was  suflicient.  On  this  point 
WEI4LS,  J.,  said: 

*'  The  declaration  sets  forth  sufficiently  (1)  intentional  and  willful  acts  (2)  cal- 
culated to  cause  damage  to  the  plaintiff^  in  their  lawful  business,  (3)  done  with 
the  unlawful  purpose  to  cause  such  damage  and  loss,  without  right  or  justifi- 
able cause  on  the  part  of  the  defendant  (which  constitutes  malice),  and  (4^ 
actual  damage  and  loss  resulting. 

'*The  general  principle  is  announced  in  Com.  Dig.,  Action  on  the  Case,  A. : 
*  In  all  cases  where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case  to  be  repaired  in  damages.*  The 
intentional  causing  of  such  loss  to  another,  without  justifiable  cause,  and  with 
the  malicious  purpose  to  inflict  it,  is  of  itself  a  wrong.  This  proposition  seems 
to  be  fully  sustained  by  the  references  In  the  case  of  Carew  v.  Ruthefford,  106 
Mass.  1, 10,  11;  S.  C,  8  Am.  Rep.  287. 

*'  In  the  case  of  Keeble  v.  HickeringiU,  as  contained  in  a  note  to  Carrinoton  ▼. 
Tof/for,  11  East,  571,  674,  both  actions  being  for  damages  by  reason  of  frighten- 
ing wild  fowl  from  the  plaintiff's  decoy.  Chief  Justice  Hoi«t  alludes  to  aotioua 
maintained  for  scandalous  words  which  are  actionable  only  by  reason  of  being 
injurious  to  a  man  in  his  profession  or  trade,  and  adds:  *  How  much  mor«»« 
when  the  defendant  doth  an  actual  and  real  damage  to  another  when  he  is  in 
the  very  act  of  receiving  profit  in  his  employment.  Now  there  are  two  sorts 
of  acts  for  doing  damage  to  a  man's  employment,  for  which  an  action  lies;  the 
one  is  in  respect  of  a  man's  privilege,  the  other  is  in  respect  of  his  property.* 
After  considering  injuries  to  a  man's  franchise  of  privilege,  he  proceeds :  *■  Tb« 
other  is  where  a  violent  or  malicious  act  is  done  to  a  man's  occupation,  profe^ 
sion,  or  way  of  getting  a  livelihood;  there  an  action  lies  in  all  cases.*  From 
the  several  reports  of  this  case  it  Is  not  clear  whether  the  action  was  mantained 
on  the  ground  that  the  wild  ducks  were  frightened  out  of  the  plaintiff's  decoy, 
as  would  appear  from  8  Salk.  9,  and  Holt,  14, 17, 18;  or  upon  the  broader  one, 
that  they  were  driven  away  and  prevented  from  resorting  there,  as  the  case  Is 
stated  in  11  Mod.  74,  180.  But  the  doctrine  thus  enunciated  by  Lord  H01.T 
covers  both  aspects  of  thft.oase ;  as  does  his  illustration  of  frightening  boys  from 
going  to  school,  whereby  loss  was  occasioned  to  the  master.  Of  like  import  Is 
the  case  of  TarleUm  v.  MoGavrley.  Peake,  20^  in  which  Lord  Kbnton  held  that 
an  action  would  lio  for  frightening  the  natives  upon  the  coast  of  Africa,  and 
thus  preventing  them  from  coming  to  the  plaintiiTs  vessel  to  trade,  whereby 
he  lost  the  profits  of  such  trade. 

**  There  are,  indeed,  many  authorities  which  appear  to  hold  that  to  constitute 
an  actionable  wrong  there  most  be  a  violation  of  some  definite  legal  right  of 
the  plaintiff.  But  those  nre  on^en,  for  the  most  part  at  least,  where  the  defend' 
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mnta  w«re  themselves  acting  in  the  lawful  exeroise  of  some  distinct  right, 
which  ftimlihed  the  defense  of  a  Justifiable  cause  for  their  acts,  except  so  far 
as  they  were  in  violation  of  a  superior  right  in  another. 

*'  Thus,  every  one  has  an  equal  right  to  employ  workmen  in  his  busiuess  or  ser^ 
vioe;  and  if,  by  the  exercise  of  this  right  in  such  manner  as  he  may  see  fit, 
persons  are  Induced  to  leave  their  employment  elsewhere,  no  wrong  is  done  to 
him  whose  employment  they  leave,  unless  a  contract  exists  by  which  such 
other  person  has  a  legal  right  to  the  further  continuance  of  their  services.  If 
moh  a  contract  exists,  one  who  knowingly  and  intentionally  procures  it  to  be 
violated  may  be  held  liable  for  the  wrong,  although  he  did  it  for  the  purpose  of 
promoting  his  own  business 

**  One  may  dig  upon  bis  own  land  for  water,  or  any  other  purpose,  although 
he  thereby  cuts  off  the  supply  of  water  from  his  neighbor*s  well.  Oreenleuf  v* 
FraneU^  18  Pick.  117.  It  is  intimated  in  this  case,  that  such  acts  might  be 
actionable  if  done  maliciously.  But  the  rights  of  the  owner  of  land  being  abso- 
lute therein,  and  the  adjoining  proprietor  having  no  legal  right  to  such  a  sup' 
ply  of  water  from  lands  of  another,  the  superior  right  must  prevail.  Accord- 
ingly it  is  generally  held  that  no  action  will  lie  against  one  for  acts  done  upon 
his  own  land  in  the  exercise  of  his  rights  of  ownership,  whatever  the  motive, 
if  they  merely  deprive  another  of  advantages,  or  cause  a  loss  to  him,  without 
violating  any  legal  right;  that  is,  the  motive  in  such  cases  is  immaterial. 
Frazier  v.  Brotm,  12  Ohio  St.  294;  Chatfleld  v.  ITi^son,  28  Yt.  49;  Mohan  v. 
Brotofs  U  Wend.  261;  Delhi  v.  Youmajis,  60  Barb.  810.  A  similar  decision  was 
made  in  WheaO^y  v.  BaugK  25  Peun.  St.  528;  but  the  suggestion  in  OreerUeaf 
V.  JFVancis  was  approved  so  far  as  this,  namely,  that  malicious  acts  without  the 
justification  of  any  right,  that  is,  acts  of  a  stranger,  resulting  hi  like  loss  or 
damage,  might  be  actionable;  and  the  case  of  Parker  v.  Boston  A  Maine  RaiU 
rood,  8  Gush.  107,  was  referred  to  as  showing  that  such  loss  of  advantages  pre- 
viously enjoyed,  although  not  of  vested  legal  right,  might  be  a  ground  of 
damages  recoverable  against  one  who  caused  the  loss  without  superior  right  or 
Justifiable  cause. 

'*  Every  one  has  a  right  to  enjoy  the  fruits  and  advantages  of  his  own  enter- 
prise, industry,  skill  and  credit.  He  has  no  right  to  be  protected  against 
competition ;  but  he  has  a  right  to  be  free  from  malicious  and  wanton  inter- 
ference, disturbance  or  annoyance.  If  disturbance  or  loss  come  as  a  result  of 
competition,  or  the  exeroise  of  like  rights  by  others,  it  Is  damnum  absque  in- 
juria, unless  some  superior  right  by  contract  or  otherwise  is  interfered  with. 
But  if  it  come  from  the  merely  wanton  or  malicious  acts  of  others,  without  the 
Justification  of  competition  or  the  service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing,  and  falls  within  the  principle  of  the 
aathorities  first  referred  to. 

**  It  is  a  well-settled  principle,  that  words,  not  actionanle  in  themselves  as  de- 
famatoiy,  will  nevertheless  subject  the  party  to  an  action  for  any  special  dam- 
ages that  may  occur  to  another  thereby.  Bac.  Abr.,  Slander,  C.  The  same  is 
true  of  words  spoken  in  relation  to  property,  or  the  title  thereto,  whereby  the 
party  Is  defeated  of  a  sale,  or  suffers  damage  in  any  way.  Bac.  Abr.,  Action 
on  the  Case,  1;  Com.  Dig.,  Action  on  the  Case,  C.  So  also,  if,  by  a  wrongful 
claim  of  title  or  lien,  the  owner  Is  prevented  from  perfecting  a  sale,  or  a  pur- 
chaser from  obtaining  delivery  to  himself  of  goods,  an  action  will  lie.  Oreen 
T  Button,  2  Cr.,  M.  &B.  707. 

**  In  all  these  cases,  the  damage  for  which  the  recovery  Is  had  Is  not  the  loss  of 
the  value  of  actual  contracts  by  reason  of  their  non-fulfillment,  but  the  loss  of 
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advaotagefl.  either  of  pro|».*i  ty  or  of  personal  benefit,  which,  bat  for  saoh  intet^ 
ferei.oe,  the  plaintiff  would  have  been  able  to  attain  or  enjoy.  Indeed,  it  has 
been  held  that  the  low  by  the  breach  of  contract,  or  the  wroncfol  ooudaet  of 
another  than  the  defendant,  would  not  be  recoYerable  as  damages  under  a  per 
tiuod.  VUkan  v.  VTOoocfcs,  8  Bast,  1;  MijrriB  y.  LangdcUe,  2  B.  &  P.  284;  Bac. 
Abr.,  Slander,  C. 

*'  This  doctrine  has  been  doubted,  especially  In  LumUy  ▼.  Gye,  2EL9tBL  ae. 
280,  where  the  case  of  Newmai^  v.  Zackary,  Aleyn,  8,  Is  cited  to  the  contrary. 
That  was  an  action  on  the  case,  maintained  for  wrongfnlly  representing  to  the 
bailiff  of  a  manor  that  a  sheep  was  an  estray.  In  consequence  of  which  It 
was  wrongfully  Beiaed ;  the  reason  for  the  decision  being,  *  because  the  de- 
fendant, by  his  false  practice,  hath  croated  a  trouble,  disgrace  and  damage  to 
the  plaintiff/  But  the  distinction  is  unimportant  in  a  case  like  the  preaent, 
where  the  damage  to  the  ptaintllfii  is  alleged  to  have  been  the  direct  result 
of  the  wrongful  conduct  of  the  defendant,  vA\d  so  intended  by  him ;  except 
that  it  is  significant  of  the  point  that  the  existence  and  defeat  of  rights  by  con- 
tract are  not  essential  to  the  maintenance  -^t  an  action  for  malicious  wrong* 
when  the  defendant  has  no  pretext  of  ju8til>.ble  cause. 

*'  1  i.e  case  of  Greet*  ▼.  Button,  2  Cr.,  M.  &  R.  ?07,  is  especially  In  point  in  this 
connection.  The  defendant,  by  means  of  a  false  claim  of  a  lien,  and  of  wards 
discrediting  the  plaintiff,  induced  one  who  had  sold  goods  to  the  plaintiff  to 
refuse  to  deliyer  them,  whereby  he  was  injured  in  his  business.  The  court, 
alluding  to  the  doubts  that  had  been  expressed  as  to  Viean  v.  IFilcocfcs  and 
MorrU  v.  LangddU^  and  without  deciding  that  question,  distinguished  the 
OHse  under  consideration,  on  the  ground  that,  the  goods  not  having  been  paid 
for.  there  was  no  absolute  contract  to  deliver,  upon  which  the  plaintiff 
uuuld  have  his  remedy  against  the  seller ;  that  is,  as  the  delivery  was  prevented 
by  the  wrongful  conduct  of  the  defendant,  and  there  was  no  binding  contract 
brolcen  by  the  seller,  therefore  the  plaintiff  was  entitled  to  recover  In  his  action 
on  the  case  per  quod. 

'*  In  Qwiter  v.  Astor^  4  J.  B.  Moore,  12,  an  action  was  maintained  for  enticing 
away  workmen  from  their  employment  for  a  piano  manufacturer.  They  were 
not  hired  for  a  limited  time,  but  worked  by  the  piece.  The  discussion  indi- 
cates that  damages  were  considered  to  be  recoverable  for  the  breaking  np  or 
disturbance  of  the  business  of  the  plaintiff,  whereby  he  suffered  the  loss  of  his 
usual  profits  for  a  long  period.  The  grounds  of  damage  were  apparently  re- 
garded as  altogether  independent  of  the  mere  loss  of  any  contracts  with  the 
workmen. 

"  In  Befitotiv,  Pr<ttt,  2  Wend.  886,  it  is  held  that  proof  of  loss  by  the  plaintiff 
of  what  he  would  otherwise  have  obtained,  though  there  was  no  contract  for 
it  which  he  could  enforce,  will  sustain  an  action  for  the  wrongful  oondnot  by 
which  the  loss  was  occasioned. 

'*  The  difficulty  in  Huoh  cases  is  to  make  certain,  by  proof,  that  there  has  been 
In  fact  such  loss  as  entities  the  party  to  reparation;  but  that  difllculty  is  no4 
encountered  in  the  present  stage  of  this  ease,  where  all  the  facts  alleged  are 
admitted  by  the  demurrer.  This  demorrer  also  admits  the  absence  of  any 
lustifiable  cause  whatever.  The  decision  is  made  upon  the  case  thus  presented, 
and  does  not  apply  to  a  case  of  interference  by  way  of  friendly  advioe»  honostly 
given;  nor  Is  it  in  denial  of  the  right  of  free  expression  of  opinion.  We  havw 
no  occasion  now  to  consider  what  would  constitute  justifiable  caase."  ~Rn» 
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(UN.  H.4aft.) 

OorutUuUonal  law — impaiTinff  dbUgcUian  of  eontract — retrotpeetive  lam, 

A  State  statute  provided  that  wheneyer  any  aayings  bank  should  be  found  to 
be  insolvent,  the  account  of  each  depositor  should  be  reduced  so  as  to  divide 
the  losses  equitably  amongst  the  depositors.  Held,  that  the  act  was  not  un- 
constitutional, either  as  impairing  the  obligation  of  contracts,  or  as  being 
contrary  to  the  bankrupt  law,  or  as  being  retrospective  in  its  operations. 

A  legislature  may  vary  the  nature  and  extent  of  the  remedy  for  enforcing  con- 
tracts so  always  that  some  substantial  remedy  be  in  fact  left. 

A  law  which  retroacts  upon  a  past  transaction  but  affects  the  remedy  only  and 
does  not  affect  it  injuriously,  oppressively,  or  unjustly,  is  not  a  retrospeotive 
law  within  the  meaning  of  a  constitutional  prohibition. 

ACTION  to  recover  the  sum  of  $3^000,  moneys  deposited  in  the 
defendant  savings  bank  by  plaintiff.  Plea^  confession  as  to 
the  sum  of  $650,  and  as  to  the  residue  that  the  deposit  account  of 
f^ach  depositor  has  been  reduced  agreeably  to  the  statute  cited  be- 
low in  the  opinion  of  the  court,,  and  that  the  plaintiff's  said  deposit 
account  amounted  before  the  reduction  to  $982  and  no  more,  and 
that  by  the  said  reduction  it  was  reduced  to  $666.  Plaintiff  de- 
murred to  the  plea. 

A.  W.  Sawyer,  for  plaintiff. 
0.  H.  Bums,  for  defendants. 

Bakd,  J.,  C.  G.  This  case  raises  the  question  whether  or  not 
the  tenth  and  eleventh  sections  of  the  act  passed  at  the  June  ses- 
sion of  the  legislature,  1874,  entitled  ''An  act  for  the  further  pro- 
tection of  savings  banks  and  savings  bank  depositors,"  are  consti- 
tutional. The  sections  in  question  are  as  follows  :  Section  10, 
chapter  71.  '*  Whenever  the  assets  of  any  savings  bank  shall  be 
reduced  in  value  below  the  total  amount  of  deposits,  any  judge  of 
the  Supreme  or  Superior  Court,  in  connection  with  the  bank  com- 
missioners, shall,  on  the  written  petition  of  a  majority  of  the  trus- 
tees or  directors,  reduce  the  deposit  account  of  each  depositor  so  as 
to  divide  such  loss  equitably  amongst  the  depositors ;  provided, 
however,  if  the  bank  shall  afterward  realize  from  the  assets  a 
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greater  amount  than  that  fixed  upon  by  the  judge  and  bank  com- 
missioners, the  amount  so  realized  shall  be  equitably  divided  and 
credited  to  the  account  of  the  depositors  which  had  been  thus 
reduced,  but  to  the  extent  only  of  such  reduction.''  Sec.  11. 
^  Whenever  it  appears  to  the  bank  commissioners  that  the  assets  of 
any  savings  bank  are  reduced  below  ninety  per  cent  of  the  deposits^ 
it  shall  be  the  duty  of  said  commissioners,  in  connection  with  a 
judge  of  the  Supreme  or  Superior  Court,  of  their  own  motion,  to 
proceed  as  provided  in  section  ten/' 

It  is  important,  in  the  first  place,  to  see  how  the  law  stood  before 
the  act  of  1874  was  passed. 

According  to  ch.  152  of  the  Oen.  Stats.,  if  it  is  judged  by  the 
bank  commissioners  to  be  necessary  for  the  public  safety  that  any 
bank  should  not  continue  to  transact  business,  they  shall  represent 
the  facts  by  petition  to  some  justice  of  the  Supreme  Court  Such 
justice  shall  issue  an  injunction  prohibiting,  so  far  as  may  be 
thought  necessary,  the  transaction  of  any  business  by  said  bank, 
and  the  commissioners  shall  cause  the  same  to  be  duly  served. 
Such  injunction  may  be  modified  by  said  justice ;  uud  the  court, 
upon  petition  and  notice  to  the  bank  commissioners,  may  dissolve, 
modify,  continue,  or  extend  the  same,  as  equity  may  require.  The 
bank  commissioners  may  apply  to  the  court,  or  a  justice  thereof, 
to  appoint  an  assignee  of  the  property  and  effects  of  such  bank^ 
and  such  appointment  may  be  made  by  the  court 

Such  assignee  shall  take  possession  of  all  the  estate,  property, 
rights,  and  credits  of  the  bank,  and  may  do  any  act  necessary  to 
convert  such  assets  into  money.  Upon  application  the  court  may 
issue  an  injunction  restraining  aU  proceedings  at  law  by  any  credi- 
tor against  such  bank,  and  may  order  notice  to  be  published  requir- 
ing all  creditors  to  present  and  prove  their  claims  against  such 
bank,  and  in  default  to  be  precluded  from  all  benefit  of  the  assets, 
of  such  bank. 

The  proceeds  of  the  property  shall  be  holden  (1)  to  pay  the  ex- 
penses of  the  assignment,  (2)  to  pay  all  bills  issued  by  the  bank 
pro  rata,  (3)  to  pay  in  equal  proportions  all  debts,  claims,  and 
obligations  owing  by  such  bank,  (4)  the  remainder  to  be  divided 
among  the  stockholders  according  to  their  interests. 

The  plaintiff  contends  that  the  act  of  1874  is  void,  because  (1) 
it  impairs  the  obligations  of  contracts,  and  is  in  conflict  with  art 
1,  sec.  10,  of  the  United  States  Constitution,  (2)  because  it  is  retro- 
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Bpective  in  its  operation,  and  is,  therefore,  repugnant  to  the  23(1 
article  of  the  New  Hampshire  bill  of  rights,  (3)  because  there  was 
a  general  United  States  bankrupt  law  in  force  when  the  law  of 
1874  was  passed. 

It  is  a  very  well-settled  doctrine  that  courts  will  not  declare  laws 
unconstitutional  unless  they  are  clearly  so.  1  Cow.  550;  19  Johns. 
58;  2  Penn.  St  184;  12  Wheat  270;  6  Cranch,  87;  2  Pet  622;  3 
Dall.  399;  4  id.  14;  1  Cranch,  137;  1  N.  H.  114;  39  id.  304; 
16  Pick.  95. 

I.  Does  the  law  of  1874  impair  the  obligation  of  the  contract 
which  the  plaintiff  made  with  the  bank,  and  is  it,  therefore,  repug- 
nant to  the  Constitution  of  the  United  States?  What  was  the 
contract? 

The  second  section  of  the  act  of  1863,  incorporating  the  bank, 
provides  that  ''said  corporation  shall  be  located  in  the  city  of 
Nashua;  shall  be  capable  of  receiving,  from  any  person  or  persons 
disposed  to  enjoy  the  advantages  of  said  savings  bank,  any  deposit 
or  deposits  of  money,  and  to  use,  manage,  and  improve  the  same 
for  the  benefit  and  best  advantage  of  the  person  or  persons  by  and 
for  whom  the  same  shall  be  deposited  respectively;  and  the  net 
income  and  profits  of  all  deposits  of  money  received  by  said  oorpo* 
ration  shall  be  paid  out  and  distributed  in  just  proportions  among 
the  several  persons  by  and  for  whom  the  said  deposits  have  been 
mada"  When  this  provision  of  the  bank's  charter  is  compared 
with  the  law  as  laid  down  in  the  General  Statutes,  it  seems  to  me 
to  be  too  clear  for  argument,  that,  by  the  contract  made  with  the 
bank,  the  plaintiff  was  to  receive  his  just  proportion  of  the  profits 
of  the  bank,  and  bear  his  just  proportion  of  the  losses.  The 
pleadings  admit  that  the  assets  of  the  bank  are  not  sufficient  to 
pay  the  depositors  in  full.  The  contract  in  this  case  is  what  the 
law,  as  it  existed  at  the  time  the  contract  was  made,  implies  from 
the  acts  of  the  parties,  and  its  obligation  consists  in  its  binding 
force  upon  the  parties.  How  can  it  be  said  that  the  law  implies 
that  other  depositors,  standing  in  precisely  the  same  relations  to 
the  bank  as  the  plaintiff,  must  bear  more  than  their  share  of  the 
losses?  The  Law  of  1874  provides  a  new  way  of  getting  at  the  just 
share  of  such  depositor  in  the  losses  of  the  bank.  It  would  seem 
to  be  less  cumbersome  than  the  old  law.  It  is  purely  a  law  affect* 
i^g  the  remedy;  and  it  is  not  easy  to  see  how  the  depositors  of  the 
bank  are  injured  by  it    There  is  a  great  weight  of  authority  to 
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the  point  that  a  legislature  may  ^^  vary  the  nature  and  extent  of 
the  remedy^  so  always  that  some  substantial  remedy  be  in  fact  left.'* 
Morse  v.  Ooold,  1  Kern.  281;  Stocking  v.  HufU,  3  Denio,  274; 
Van  Rensselaer  v.  Snyder,  3  Kern.  299;  Ogden  v.  Saunders^  12 
Wheat.  213;  Mason  v.  ffaile,  12  Wheat  370;  Bumgardner  \\ 
Circuit  Court,  4  Mo.  60;  Tarpleyy.  Homer,  17  Miss.  310;  Quachen- 
bush  V.  Banks,  1  Denio,  128;  Bronson  v.  Newberry,  2  Doug. 
(Mich.)  38;  Rockwell  v.  ff^ibbelFs  Adm'rs,  2  Doug.  (Mich.)  197; 
Sprecker  v.  Wakeley,  11  Wis.  432;  Smith  v.  Packard,  12  id.  371; 
Holloway  y.  Sherman,  12  Iowa  282;  Peftrose  y.  Erie  Canal  Co,,  56 
Penn.  St.  46;  Sturges  y.  Crowninshield,  4  Wheat.  122;  James  v. 
Stutt,  9  Barb.  482;  Bruce  y.  Schuyler,  4  Oilm.  221,  227;  Howard 
y.  Kentucky  £  Louisville  M.  Ins,  Co.,  13  B.  Monr.  285;  Bigdow  y. 
Pritchard,  21  Kck.  1 69;  ^aiw  v.  Montgomery,  4  Watts  &  S.  218; 
Bronson  y.  JTiime,  1  How.  311. 

It  will  be  noticed  that  section  ten  of  the  act  of  1874  does  not 
relieye  the  bank  from  the  claim  of  the  depositor  upon  payment  of 
his  reduced  account. 

II.  Are  the  tenth  and  eleyenth  sections  of  the  act  of  1874  repug- 
nant to  the  twenty-third  article  of  the  New  Hampshire  bill  of 
rights? 

That  article  is  as  follows:  '^  Betrospectiye  laws  are  highly  inja* 
rious,  oppressiye,  and  unjust.  No  such  laws,  therefore,  should  be 
made,  either  for  the  decision  of  ciyil  causes/  or  the  punishment  of 
offenses." 

The  last  case  in  our  reports,  which  interprets  this  article  of  the 
Constitution,  is  Kent  y.  Gray,  53  N.  H.  576.  The  doctrine  of  th^t 
case  is,  that  '^  retrospectiye  laws  are  unconstitutional  and  yoid, 
because  they  are  injurious,  oppressiye,  and  unjust."  It  is  also  said, 
in  the  opinion  deliyered,  that  '^any  generalization  founded  on  the 
distinction  between  right  and  remedy  is  attended  with  some  danger, 
because  of  the  difficulty  of  drawing  that  distinction  so  accurately  as 
not  to  impair  the  force  of  the  constitutional  prohibition.  Undoubt- 
edly, a  remedy  may  be  changed  in  some  sense,  and  to  some  extent, 
without  affecting  a  right,  that  is,  there  may  be  a  change  in  the 
remedy  that  is  not  injurious,  oppressiye,  and  unjust ;  but  it  is 
equally  clear  that  a  remedy  may  be  so  changed  as  to  affect  a  right 
injuriously,  oppressiyely,  and  unjustly,  within  the  meaning  of  the 
prohibition.  A  statute  is  not  necessarily  just  and  yalid  because  it 
affects  the  remedy.    The  question  is  not  whether  it  affects  the 
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remedy,  bat  whether  it  affects  the  remedy  in  a  certain  sense,  and 
the  remedy  only."*  There  was  no  dissenting  opinion  in  Kent  v. 
Grayy  and  the  doctrine  of  that  case  must  be  regarded  as  the  delib- 
erate opinion  of  all  the  judges  who  then  constituted  the  court.  A 
law  is  not,  then,  necessarily  within  the  prohibition  of  the  twenty- 
third  article  of  the  bill  of  rights,  because  it  looks  back  upon  past 
transactions ;  it  is  not  necessarily  outside  of  the  prohibition,  be- 
cause it  affects  the  remedy ;  but  if  it  affects  the  remedy  only,  and 
the  court  cannot  see  that  it  affects  it  injuriously,  oppressively,  or 
unjustly,  the  law  should  be  regarded  as  constitutional  and  valid. 

Rich  V.  Flanders,  39  N.  H.  304,  was  a  very  carefully  considered 
case.  In  that  case  the  court  was  divided  in  opinion.  Two  very 
able  dissenting  opinions  were  delivered  by  Bbll,  G.  J.,  and  Bellows, 
J.  But  Judge  Bellows  says,  at  the  close  of  his  opinion,  that  he 
did  not  consider  the  question  of  the  power  to  change  the  remedies 
for  existing  causes  of  action  when  no  suit  had  been  brought,  because 
his  views  were  prepared  for  a  suit  which  was  pending  at  the  passage 
of  the  law.  And  Bell,  C.  J.,  says  :  ^*  The  distinction  relied  on  in 
WiUard  v.  Harvey,  between  a  retrospective  law  affecting  the  remedy 
alone,  and  one  which  affects  the  decision  of  the  cause,  still  appears 
to  us  to  be  sound  ;  it  is  supported  by  the  language  of  the  Constitu- 
tion, and  by  the  numerous  decisions  referred  to."  The  views  of 
the  majority  of  the  court  were  given  by  Sargent,  J.,  p.  319  :  **  A 
retrospective  law  literally  means,  a  law  which  looks  backward,  or 
upon  things  that  are  past ;  or,  if  it  be  taken  to  be  the  same  as  retro- 
active, it  means,  to  act  on  things  that  are  past.  If  it  were  to  be 
understood  in  its  literal  meaning,  without  regard  to  the  legal  intent, 
then  all  laws  having  an  effect  upon  past  transactions,  or  laws  by 
which  the  slightest  modification  should  be  made  of  the  remedy  for 
the  recovery  of  rights  accrued  or  the  redress  of  wrongs  done,  are 
prohibited  equally  with  those  which  divest  rights,  or  impair  the 
•obligation  of  contracts.  But  we  have  seen  that  it  haa  not  received 
jmy  such  literal  interpretation  in  this  State,  but  that  it  has  uni- 
formly been  held  that  statutes  affecting  the  remedy,  though  in 
fact  retroactive,  are  not  considered  retrospective  in  the  legal  sense 
•of  that  word." 

In  Kennetes  Pehtion,  24  N.  H.  139,  it  was  held  that  the  act  of 
1860,  relating  to  road  commissioners,  was  void  as  to  that  petition, 
which  was  pending  before  the  passage  of  the  act,  because  it  affected 
the  decision  of  an  existing  cause  of  action. 
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In  Willard  v.  Harvey^  24  N.  H.  344,  the  doctrine  in  regard  to 
retrospective  legislation  is  stated  as  follows  :  '^The  broadest  con- 
struction of  legislative  rales,  which  forbid  retrospective  legislation, 
would  require  that  all  statutes,  afiecting  in  any  way  a  civil  caofle, 
must  be  so  entirely  prospective,  that  no  new  rule  could  be  applied 
in  the  decision  of  a  cause  which  did  not  exist  when  the  right  of 
action  accrued.  But  a  construction  so  broad  as  this  could  not  be 
reasonably  held,  since  the  effect  would  be  that  no  change  could  be 
made  in  the  courts  or  course  of  justice  which  would  affect  the 
actions  or  causes  of  action  then  existing. 

''The  courts,  therefore,  have  everywhere  recognized  a  distinction 
between  statutes  affecting  rights,  and  those  affecting  remedies 
only." 

Pickering  v.  Pickering^  19  N.  H.  389,  is  a  case  where  the  objec- 
tionable law  was  passed  after  the  commencement  of  the  suit.  The 
court  there  say  :  ''  Upon  the  commencement  of  this  suit,  certain 
rules  of  pleading  obtained  ;  and  it  must  be  held  that  certain  rights 
thereunder  then  arose  as  well  to  the  defendant  as  to  the  plaintiff  ; 
as  to  them,  it  then  became  necessary  for  the  parties  to  conform 
their  respective  cases." 

In  Dickinsmi  v.  LweU  36  N.  H.  364,  it  was  held  that  the  act  of 
1855  did  not  take  away  the  right  of  review  in  actions  pending  when 
the  statute  went  into  effect  The  discussion  in  the  case  related 
mainly  to  section  26  of  chap.  1  of  the  Revised  Statutes.  The  court 
say : ''  Suppose  the  legislature  to  have  had  the  constitutional  power 
to  take  away  this  right ;  did  they  intend  that  the  act  should  have 
that  effect  ? 

''  In  cases  where  the  legislature  have  unquestionable  power  under 
the  Constitution  to  take  away  or  substantially  modify  the  remedy 
in  a  pending  suit,  it  is  generally  impolitic  and  unjust  to  exercise 
the  power." 

It  seems  to  be  conceded  here  by  Judge  Pbblet,  who  delivered 
the  opinion,  that  there  are  cases  in  which  the  legislature  have  the 
power  to  take  away  or  substantially  modify  the  remedy. 

Colony  V.  Dublin,  32  N.  H.  432,  is  a  case  similar  to  Dickinson  t. 
Lovell,  and  the  opinion  was  delivered  by  the  same  judge.  The  dis- 
cussion turned  not  so  much  upon  the  twenty-third  article  of  the 
bill  of  rights,  as  upon  the  26th  section  of  chap.  1  of  the  Revised 
Statutes.  Judge  Peblbt  says  :  ''We  are  not  inclined  to  deny 
that  the  legislature  have  power  to  change  the  mode  of  proceeding 
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on  a  pending  petition  for  a  highway  by  a  sreneral  law  applicable  to 
the  subject,  though  the  change  might  be  such  as  in  a  particaiar 
instance  woald  defeat  the  object  of  the  petition."  And  again : 
^*  In  cases  where  it  would  be  within  the  acknowledged  scope  of 
legislative  power  to  change  the  law  so  as  to  defeat  u  legal  proceed- 
ing already  commenced^  it  would  in  most  instances  be  unjust  to 
exercise  the  power."  It  was  decided  that  the  general  rule  of  con- 
struction in  the  Revised  Statutes  must  be  applied  to  the  act  of 
1855,  which  provided  that  no  highway  should  thereafter  be  laid  out 
except  on  the  unanimous  report  of  the  road  commissioners,  and, 
therefore,  that  the  act  must  not  be  allowed  to  affect  a  pending  pro- 
ceeding. 

Dunbarton  v.  Franklin^  19  N.  H.  257,  raises  no  question  as  to  the 
power  of  the  legislature  to  pass  remedial  statutes  which  retroact 
upon  past  transactions.  It  decides  that  section  11  of  chapter  149 
of  the  Revised  Statutes,  which  declares  under  what  circumstances 
persons  cohabiting  together  shall  be  deemed  to  have  been  legally 
married,  must  not  be  permitted  to  operate  retrospectively. 

Roby  V.  Wesfy  4  N.  H.  286,  was  trover  for  lottery  tickets.  In 
June,  1807,  an  act  was  passed  for  the  suppression  of  lotteries. 
In  July,  1827,  this  act  was  repealed.  It  was  held  that  the  repeal- 
ing act  having  been  passed  since  the  commencement  of  the  action, 
to  construe  it  to  take  away  any  ground  of  defense  would  give  it 
the  operation  of  a  retrospective  law  for  the  decision  of  a  civil 
cause. 

In  Dow  V.  Norris  it  is  held,  that,  where  a  statute  gives  a  penalty 
incurred  under  it  to  an  individual,  the  right  of  the  individual  can- 
not be  taken  away  by  a  repeal  of  the  statute.  In  this  case  it  is  ako 
held  .  ''That  a  law  operating  retrospectively  upon  an  existing 
cause  of  action,  when  no  suit  is  pending,  is  as  much  to  be  deemed 
a  retrospective  law  for  the  decision  of  a  cause,  and  as  n^uch  within 
the  prohibition  of  this  clause  in  the  Constitution,  as  a  law  establish- 
ing a  new  rule  of  decision  for  an  existing  action."  It  will  be 
noticed  that  the  language  is,  ''operating  retrospectively  upon  an 
existing  cause  of  action.**  I  think  there  can  be  no  doubt  about  the 
soundness  of  the  general  doctrine  here  laid  down ;  and  it  seems  to 
me  to  be  equally  clear,  from  the  authorities  in  this  State,  that,  where 
the  law  is  one  affecting  the  remedy  alone,  the  question  whether  or 
not  a  snit  has  been  instituted  may  touch  the  very  pith  and  marrow 
of  the  controversy ;  for  upon  the  answer  to  that  may  depend  the 
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answer  to  the  farther  question,  whether  or  not  the  law  operates 
injuriously,  oppressively,  and  unjustly.  The  bringing  of  a  suit 
may  introduce  into  the  controversy  questions  in  regard  to  vested 
rights,  which  would  not  otherwise  arise. 

In  Clark  v.  dark,  10  N.  H.  380,  it  is  held  that  a  statute  which 
attempts  to  confer  authority  upon  the  court  to  grant  a  divorce  for 
matters  already  past,  and  which,  at  the  time  they  occurred,  fur- 
nished no  ground  for  a  dissolution  of  the  marriage,  is  a  retrospect- 
ive law  for  the  decision  of  a  civil  cause. 

But,  in  the  opinion,  Pabkek,  G.  J.,  says  :  ''Of  course  it  is  not 
intended  to  deny  the  right  of  the  legislature  to  vary  the  mode  of 
enforcing  a  remedy,  or  to  provide  for  the  more  effectual  security  of 
existing  rights.  *  *  *  All  retrospective  laws  are  not  within 
the  prohibition,  notwithstanding  the  general  terms  of  the  first  part 
of  the  article.  *  *  *  That  a  retrospective  law  operates  oppress- 
ively  and  unjustly,  however,  tends  to  show  that  it  is  within  the 
condemnation  of  the  Constitution."  And  he  quotes  from  Woart 
V.  Winnickf  3  N.  H.  481.  In  that  case  it  was  held  that  an  act  of 
the  legislature,  repealing  a  statute  of  limitations,  is,  with  respect 
to  all  actions  pending  at  the  time  of  the  repeal,  and  which  are 
barred  by  the  statute,  a  retrospective  law  repugnant  to  the  Consti- 
tution. And  the  doctrine  is  stated  generally  in  the  following 
terms  :  ''  That  it  (the  clause  in  the  Constitution)  was  intended  to 
prohibit  the  making  of  any  law  prescribing  new  rules  for  the  decision 
of  existing  causes,  so  m  to  change  the  ground  of  the  actum,  or  the 
nature  of  the  defense*^* 

In  Society  v.  Wheeler,  2  Oall.  105,  Judge  Stoby  holds  the  act  of 
1805  unconstitutional,  if  applied  to  a  possession  existing  and  im- 
provements made  prior  to  its  passage.  The  act  provided  that  when 
there  had  been  peaceable  possession  and  actual  improvement  of 
land,  by  virtue  of  a  supposed  legal  title  under  a  bona  fide  purchase, 
for  more  than  six  years  before  suit  brought  for  the  recovery  of  the 
land,  the  tenant  should  be  entitled  to  the  value  of  his  improve- 
ments. The  decision  was,  that  the  statute  could  apply  only  to 
cases  where  there  had  been  possession  for  six  years  after  the  passage 
of  the  statute;  and  Judge  Stoby  says:  ''Upon  principle,  every 
statute  which  takes  away  or  impairs  vested  rights  acquired  under 
existing  laws,  or  creates  a  new  obligation,  imposes  a  new  duty,  or 
attaches  a  new  disability,  in  respect  to  transactions  or  considera- 
tions already  passed,  must  be  deemed  retrospective."    This  Ian- 
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gaage  must,  of  course,  be  understood  with  reference  to  the  facts  in 
the  mind  of  the  court.  Oiving  it  the  broadest  possible  interpreta- 
tion, it  might,  perhaps,  include  a  law  affecting  the  remedy  alone, 
and  not  operating  injuriously,  oppressively,  or  unjustly.  But  I 
think  it  should  not  be  so  interpreted. 

In  Merrill  y.  Sherburne,  1  N.  H.  199,  it  is  held  that  an  act  of 
the  legislature,  awarding  a  new  trial  in  an  action  which  has  been 
decided  in  a  court  of  law,  is  an  exercise  of  judicial  power,  and  in 
its  operation  retrospectiye.  There  can  be  no  doubt  about  the 
soundness  of  that  decision,  bat  its  bearing  upon  the  case  before 
the  court  is  somewhat  remote. 

The  foregoing  are  the  New  Hampshire  cases  relid  on  by  the 
plaintiff.  A  review  of  them  seems  to  lead  to  this  question  :  Do 
the  10th  and  11th  sections  of  the  act  of  1874  operate  injuriously, 
oppressively,  or  unjustly  upon  the  plaintiff  ?  The  law  was  passed 
before  his  suit  was  instituted,  but  after  his  deposits  were  made. 
He  complains  that  his  attachment  is  defeated  as  to  one-third  of  his 
claim  ;  but,  under  the  law  as  it  stood  when  the  deposits  were  made, 
his  whole  suit  might  be  defeated,  and  his  entire  claim  remain 
unpaid  until  a  receiver  appointed  by  the  court  should  pay  him  a 
dividend,  if  a  dividend  should  be  declared.  Under  the  new  law, 
he  gets  two-thirds  of  his  claim  without  delay,  and  holds  unim- 
paired the  right  to  claim  his  pro  rata  share  of  the  hiilance,  if  the 
bank  realize  from  the  assets  a  greater  amount  than  that  fixed  upon 
by  the  judge  and  commissioners.  If  there  is  any  injury,  oppres- 
sion, or  injustice  here,  I  am  not  able  to  see  it. 

In  the  plaintiff's  brief,  it  is  suggested  that  ^'  This  law  of  1874 
touches  the  '  heart  blood '  of  this  plaintiff,  because,  if  there  had  been 
an  injunction,  the  defendants  would  have  been  obliged  to  settle 
the  plaintiff's  cost  as  well  as  his  debt"  It  would  seem  to  be  clear 
enough  that,  if  the  plaintiff  had  accepted  the  amount  confessed, 
he  would  have  taken  judgment  for  his  costs  up  to  the  time  of  the 
confession.  But  now,  if  he  suffer  in  the  matter  of  costs,  his  tribu- 
lation will  be  caused  not  so  much  by  the  Law  of  1874,  as  by  his  own 
persistent  disregard  of  the  law. 

IIL  Is  the  Law  of  1874  inoperative,  because  when  enacted  there 
was  a  United  States  bankrupt  law  in  force? 

'^  Whenever  a  corporation,  created  by  the  laws  of  any  State,  whose 
business  is  carried  on  wholly  within  the  State  creating  the  same 
and  also  any  insurance  company  so  created,  whether  all  its  busi- 
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ness  shall  be  carried  on  in  such  State  or  not,  has  had  proceedings 
duly  commenced  against  such  corporation  or  company  before  the 
courts  of  such  State,  for  the  purpose  of  winding  up  the  afEairs  of 
such  corporation  or  company,  and  dividing  its  assets  ratably  among 
its  creditors,  and  lawfully  among  those  entitled  thereto,  prior  to 
proceedings  having  been  commenced  against  such  corporation  or 
company  under  the  bankrupt  laws  of  the  United  States,  any  order 
made  or  that  shall  be  made  by  such  court,  agreeably  to  the  State 
law,  for  the  ratable  distribution  or  payment  of  any  dividend  of 
assets  to  the  creditors  of  such  corporation  or  company  while  such 
State  court  shall  remain  actually  or  constructively  in  possession  or 
control  of  the  assets  of  such  corporation  or  company,  shall  be 
deemed  valid,  notwithstanding  proceedings  in  bankruptcy  may  have 
been  commenced  and  be  pending  against  such  corporation  or  com- 
pany."   Rev.  Stats.,  U.  S.,  tit  61,  ch.  6,  §  5123,  p.  995. 

There  is  no  doubt  that  the  general  rule  is  well  settled,  that  as 
soon  as  Congress  has  exercised  its  power  of  making  a  general  bank- 
rupt law,  and  it  has  gone  into  operation,  the  State  insolvent  laws 
are  suspended.  Chamberlain  v.  Perkins,  51  N.  H.  340,  and  casea 
there  cited.  But  ^^  where  the  bankrupt  act  expressly  excepts  a 
class  of  cases,  it  must  have  been  the  intention  of  Congress  not  to 
interfere  in  such  specified  class  with  the  laws  of  the  several  States.'' 
Bump  on  Bankruptcy,  243. 

I  think  the  condition  of  the  defendant  bank  is  such  as  to  place  it 
among  the  class  of  cases  excepted  out  of  the  operation  of  the  bank- 
rupt law.    The  demurrer  must,  therefore,  be  overruled. 

OusHiiiro,  C.  J.  The  question  in  this  case  arises  upon  a  demur- 
rer to  the  plea.  The  plea  confesses  the  plaintiff's  action  to  the 
amount  of  $655.22,  and  pleads  in  bar  to  the  residue  of  the  plain- 
tiff's claim  that  proceedings  had  been  had  under  the  law  of  June, 
1874,  entitled  ''An  act  for  the  further  protection  of  savings  banks 
and  savings  bank  depositors; "  and  that  on  April  9,  A.  D.  1875, 
the  bank  commissioners,  in  conjunction  with  a  justice  of  the 
Superior  Court,  had  examined  mto  the  afEairs  of  the  bank,  and 
found  that  one-third  of  its  deposits  had  been  lost,  and  that  the 
plaintiff's  just  proportion  of  the  remaining  two-thirds  amounted 
to  the  above-mentioned  sum  of  $655. 22,  and  no  more  The  plea 
amounts,  I  think,  to  a  suflScient  allegation  that  the  whole  present 
value  of  the  plain tifPs  share  of  the  deposits  in  the  bank  amoants 
to  that  sum,  and  no  more. 
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This  brings  ns  directly  to  the  question  whether  a  depositor  in  a 
savings  bank  is  entitled,  by  getting  ahead  in  what  used  to  be  called 
the  race  of  diligence,  to  pay  himself  his  whole  demand  out  of  the 
funds  of  the  bank  at  the  expense  of  his  co-depositors.  The  ques- 
tion has  only  to  be  asked  to  be  answered  in  the  negative. 

In  the  case  of  Goiie  v.  8oc.  of  Savings ^  32  Conn.  173,  the  court 
say  that  savings  societies  ''are  in  fact  large  incorporated  agencies 
for  receiving  and  loaning  money  on  account  of  their  owners.  They 
have  no  stock  and  no  capital.  *  *  *  They  are  merely  places 
of  deposit,  where  money  can  be  left  to  remain,  or  be  taken  out,  at 
the  pleasure  of  the  owner." 

In  the  case  of  Bunnell  v.  The  Collin»mUe  Savings  Sac,  38  Conn. 
203,  it  appeared  that  the  bank,  having  met  with  losses,  and  the 
directors  having  ascertained  that  the  bank  had  suffered  losses 
amounting  to  a  sum  equal  to  twenty-four  per  cent  of  the  deposits, 
voted  that  ''the  twenty-four  per  cent  of  his  balance,  on  January, 
1868,  be  charged  to  each  depositor  to  cover  the  loss  sustained  by 
the  bank,  it  being  understood  that  a  dividend  is  to  be  declared  in 
the  same  way  to  the  depositors  when  all  accounts  are  settled."  The 
vote  of  the  directors  was  substantially  like  the  statute  of  New 
Hampshire,  reducing  the  deposit  accounts  to  the  present  value  of 
the  funds  of  the  bank,  and  providing  for  a  further  dividend  in  case 
there  should  eventually  be  any  thing  more  realized. 

The  action  was  brought  after  the  plaintiff  had  received  his 
seventy-six  per  cent,  for  the  purpose  of  recovering  the  remaining 
twenty-four  per  cent.  It  was  held  that  he  could  not  recover. 
Pabk,  J.,  arguendo,  says:  "  Had  this  institution  wound  up  its  affairs 
in  consequence  of  this  loss,  the  plaintiff  would  not  have  received 
any  portion  of  the  sum  he  now  seeks  to  recover.  *  *  *  He 
knew,  when  he  deposited  his  money,  that  he  was  placing  it  at  haz- 
ard. He  put  it  into  the  hands  of  the  defendant  to  be  used  by  it 
substantially  as  his  agent  for  his  benefit,  and  in  the  use  so  much 
of  i^  as  has  been  lost    What  ground  has  he  to  complain? 

"  The  assets  this  institution  now  has  belong  substantially  to  the 
present  depositors.  How  can  he  obtain  his  loss?  Shall  he  be  paid 
out  of  their  money?  They  have  an  equal  right  to  be  paid  out  of 
his.  Substantially,  he  has  lost  the  sum  he  now  seeks  to  recover  by 
his  own  act,  through  the  instrumentality  of  his  agent,  and  he  has 
no  cause  to  complain/' 
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In  the  present  case,  it  stands  admitted  on  the  pleadings  that  the 
defendants  have  confessed  the  plaintiff's  action  for  the  whole 
amount  of  his  share  of  the  present  valne  of  the  assets  of  the  bank. 
There  can  be  no  hardship  in  holding  him  to  this,  because,  by  the 
provisions  of  the  statute,  if  any  thing  more  should  be  realized  out 
of  the  assets  of  the  bank,  he  is  to  have  his  share. 

This  view  of  the  case  entirely  avoids  all  question  as  to  the  oon- 
Btitntionality  of  the  statute  under  consideration^  because  there  never 
was  any  contract  on  the  part  of  this  bank  to  pay  any  more  than  the 
plaintiff's  share  of  what  should  be  found  to  be  the  actual  value  of 
the  deposits. 

The  charter  of  the  bank,  as  well  as  the  general  law  of  New 
Hampshire,  provides  that  the  legislature  may  at  any  time  amend, 
alter,  or  repeal  the  charter,  but  always  so  as  not  to  affect  any  exist- 
ing rights  or  liabilities.  The  charter  of  this  bank  must  be  taken, 
therefore,  to  be  now  amended  by  the  provisions  of  the  act 

It  should  be  remembered  that  this  case  comes  up  on  a  demurrer 
to  a  plea  by  which,  as  I  think,  it  is  substantially  admitted  that  the 
plaintiff's  share  of  the  assets  of  the  bank  amounts  to  no  more 
than  the  sum  confessed,  so  that  the  question  is  distinctly  raised 
whether  the  plaintiff  can  recover  more  than  his  share  of  the  assets 
of  the  bank. 

From  the  charter  of  the  bank,  taken  in  connection  with  the  gen- 
eral law  (Gen.  Stats.,  ch.  152,  and  Comp.  Stats.,  ch.  148)  I  infer 
that  the  depositors  are  entitled  to  their  shares  of  the  profits  and 
bound  to  bear  their  shares  of  the  losses  according  to  the  amount  of 
their  deposits,  and  each  depositor  is  entitled  to  his  share  of  the 
assets  of  the  bank.  I  do  not  think  there  is  any  contract,  express 
or  implied,  on  the  part  of  the  bank,  to  pay  any  more. 

With  this  view  of  the  matter,  I  confess  I  do  not  see  any  room 
for  the  intervention  of  a  bankrupt  law  at  all,  if  there  are  no  claims 
against  the  bank  excepting  those  of  the  depositors.  How  can  it  be 
said,  in  any  just  sense,  that  the  bank,  under  such  circumstances, 
is  owing  debts  which  it  cannot  pay  ?  Nor  can  I  see  of  what  use  a 
certificate  of  discharge  would  be.  The  depositors  are  entitled  to 
the  aid  of  the  statute,  and,  in  the  absence  of  statute  provision,  to 
the  aid  of  chancery,  to  effect  a  fair  distribution  of  the  assets. 

If  there  were  any  thing  conclusive  as  to  the  final  result  in  the 
action  under  the  statute  of  1874, 1  should  be  extremely  doubtful  of 
its  constitutionality,  in  so  far  as  it  attempted  to  provide  for  a  per^ 
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manent  adjudication  without  notice  to  all  the  parties  who  are 
entitled  to  be  heard. 

The  statute,  however,  does  not,  as  I  understand  it,  propose  any 
final  result,  or  deprive  the  depositors  of  the  right  to  a  fall  hearing 
before  the  proper  tribunal  for  the  purpose  of  determining  the 
exact  value  of  each  depositor's  share.  There  is  nothing  in  the  act 
under  consideration,  which  I  can  see,  which  purports  to  interfere 
with  or  prevent  the  suitutory  provisions  for  winding  up  such  banks 
whenever  the  bank  commissionera  think  it  expedient  The  statute 
famishes  a  very  convenient  mode  by  which  the  bank  can  be  put  in 
condition  to  go  on  if  the  depositors  acquiesce  ;  but  it  does  not,  that 
I  can  see,  prevent  the  plaintiff,  or  any  other  depositor,  from  apply- 
ing to  the  commissioners,  and  putting  in  motion  the  statutory  pro- 
visions for  winding  up  the  bank  and  dividing  the  deposits. 

Neither  does  it,  in  any  way  that  I  can  see,  interfere  with  the 
operation  of  the  bankrupt  law,  if  the  bank  should  be  so  situated 
as  to  come  within  its  provisions,  t.  6.,  if  it  should  be  found  to  be 
owing  debts  which  it  could  not  pay,  to  which  the  bankrupt  law 
could  apply.  I  do  not  now  see  how  the  claims  of  the  depositors  to 
their  shares  of  the  capital  stock  or  deposits  can  be  considered  such 
H  debt ;  but  that  need  not  be  determined  here. 

Ladb,  J.  I  am  of  the  same  opinion.  The  object  of  the  statute 
of  1874  clearly  was,  to  provide  a  simple  and  inexpensive  mode  by 
which  the  rights  of  the  depositors  inter  sese,  as  they  exist  at  com- 
mon law  under  the  charter  of  the  bank,  as  well  as  the  rights  and 
obligations  of  the  bank,  may  be  protected  and  enforced.  I  cannot 
see  that  it  does  any  thing  more  than  a  court  of  equity  would  be 
bound  to  do,  upon  proper  application,  without  any  statute, 
namely,  secure  a  pro  rata  division,  among  its  equitable  owners,  of 
a  common  fund,  which  has  been  placed  in  the  hands  of  a  common 
agent,  to  be  used  by  such  agent  for  the  common  purpose  of  making 
gain  and  profit  for  the  principals.  It  seems  to  me  that  this  view, 
which  has  been  fully  presented  by  the  chief  justice  as  well  as  by 
my  brother  Rand,  disposes  of  the  whole  case,  and  that  we  need  go 

no  further. 

Demurrer  overruled. 


4 


504  NEW  HAMPSHIEE, 


Warde  y.  Manchester. 


Wardk  y.  Manohbsteb. 

(66  N.  H.  606.) 
Ta9^M0mpUan  fl'om  — school  of  reUffioui  $&eU. 

A  statatorf  exemption  from  taxation  of  scliool'lioaBea  and  seminarlaB  of  U 
ing  extends  to  sach  as  are  founded  by  a  particular  religiona  seet  for  la- 
stmctions  according  to  its  doctrines. 

PETITION  for  abatement  of  taxes.    The  case  was  referred  to  a 
commissioner  to  report  the  facts,  who  subseqaently  made  re- 
port as  follows: 

**  I  find  the  following  to  be  the  material  facts  inyolved  in  said 
cause;  that  is  to  say,  I  find  and  report,  that,  in  the  assessment  of 
the  public  taxes  by  the  city  authorities  of  Manchester  for  the  year 
1873,  a  tax  of  sixty-two  dollars  and  fifty  cents  was  assessed  upon  u 
lot  of  land,  on  the  comer  of  Beach  and  Laurel  streets,  in  said 
city,  known  as  lot  1306,  and  a  tax  of  fifty  dollars  upon  the  lot 
adjoining,  known  as  lot  1307,  it  being  stated  in  the  record-book  of 
assessments  that  the  owners  of  said  lots  were  unknown,  and  the 
ownership  of  said  lots  being,  in  fact,  unknown  to  the  assessors  at 
the  time  of  the  assessment;  that  said  lot  1306  was  purchased  in 
1870  by  the  Rev.  Wm.  McDonald,  then  and  ever  since  pastor  of 
St.  Anne's  church  in  said  Manchester,  and  a  conveyance  taken  to 
the  petitioner  by  the  name  of  Maria  Theresa  F.  X.  Warde,  and 
the  purchase-money  for  said  conveyance  paid  from  funds  belonging 
to  a  religious  order  or  association  connected  with  said  church,  of 
which  the  petitioner  was  and  has  ever  since  been  the  recognized 
lady  superior  or  head;  that  neither  said  church  nor  religious  order 
or  association  is  organized  as  a  corporation  under  the  laws  of  this 
State,  or  of  the  United,  States,  but  according  to  the  forms  and 
methods  of  the  Catholic  church,  for  the  purpose  of  religious 
worship,  and  of  maintaining  religious  institutions,  agreeably  to  the 
faith  and  practice  of  that  church;  that  said  lot  1307  was  pur- 
chased in  1869,  and  paid  for  in  like  manner,  and  a  conveyance 
thereof  taken  to  said  Warde  by  the  name  of  Frances  T.  Ward ; 
that,  prior  to  said  purchase  in  1869,  an  academy  or  seminary  for 
the  instruction  and  education  of  females  had  been  established,  and 
was  and  has  ever  since  been  maintained  upon  a  lot  adjoining  said 
lota  1306  and  1307,  under  the  particular  supervision  of  the  peti- 
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tioner  as  the  *  Mother  Superior'  of  said  order  or  association  desig- 
nated the  ^  Sisters  of  Mercy/ the  funds  for  the  support  of  said  estab- 
lishment being  derived  mainly  from  the  tuition  fees  and  charges  for 
the  board  of  pupils  educated  at  said  institution;  that  the  educa- 
tional course  in  said  academy  comprises  all  the  branches  of  instruc- 
tion,  useful  and  ornamental,  usually  included  in  the  academic  course 
of  the  higher  seminaries  for  the  finished  education  of  young  ladies; 
thaty  in  addition  thereto,  the  pupils  are  carefully  instructed  in  moral 
and  religious  principles,  as  understood  by  the  adherents  of  the  Catho- 
lic faith;  that  said  two  lots  were  purchased  for  the  purpose  of  using 
the  same,  in  connection  with  said  educational  institution,  as  an  en- 
largement of  the  establishment,  for  the  accommodation  of  a  greater 
number  and  of  a  different  class  of  pupils,  the  said  lot  1306  and  the 
buildings  thereon  being  used  exclusively  as  an  academy  for  day 
scholars,  not  boarders,  at  the  establishment,  and  the  other  lot,  1307, 
and  the  buQdings  thereon,  being  used  for  dormitories  for  the  pupils 
and  teachers  and  others,  boarders  or  having  their  homes  at  the  in- 
stitution, and  necessary  and  convenient  outbuildings,  —  and  ever 
since  they  were  purchased  they  have  been  so  used;  that  due  appli- 
cation was  made  to  the  assessors  of  said  city  to  abate  said  taxes, 
which  was  refused,  and  that  said  petitioner  is  not  precluded  from 
mamtaining  said  petition  by  reason  of  any  neglect  to  comply  with 
the  law." 

The  Circuit  Court — Cushikg,  C.  J.,  of  the  Superior  Court, 
presiding  —  ordered,  pro  fonna^  that  the  tax  be  abated  according 
to  the  prayer  of  the  petition. 

To  tiiis  order  the  defendants  excepted,  and  the  questions  thus 
raised  were  transferred  to  this  court 

SuUaway  di  Tophff,  for  the  petitioner. 

Brigg$  di  Huse  and  J.  P.  Bartlett,  for  the  city  of  Manchester. 

FosTBB,  C.  J.,  C.  C.  This  property  is  devoted  exclusively  to  the 
purposes  of  a  seminary  of  learning,  the  educational  course  of 
which  comprises  all  the  branches  of  instruction,  both  useful  and 
ornamental,  usually  included  in  the  academic  course  of  the  higher 
seminaries  for  the  finished  instruction  of  young  ladies.  In  addition 
to  this,  the  pupils,  we  are  told,  are  carefully  instructed  in  moral 
and  religious  principles,  as  understood  by  the  adherents  of  the 
Soman  Catholic  church. 
V0L.XXIL  — 64 
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Notwithstanding  by  the  policy  of  our  fathers^  as  expressed  in 
their  bill  of  rights.  Art  6,  the  Protestant  religion  is  regarded  with 
peculiar  favor,  still  every  denomination  of  Christians,  demeaning 
themselves  quietly  and  as  good  subjects  of  the  State,  is  declared  to 
be  equally  under  the  protection  of  the  law. 

Protection  and  taxation  are  reciprocal.  Our  Constitution  pre- 
scribes the  duty  of  legislators  and  magistrates,  ^4n  all  future 
periods  of  this  government,  to  cherish  the  interests  of  literature 
and  the  .sciences,  and  all  seminaries  and  public  schools;  to  encour- 
age private  and  public  institutions  for  the  promotion  of  *  ^  * 
arts,  sciences,  etc.,  *  *  *  to  countenance  and  inculcate  the 
principles  of  humanity  and  general  benevolence,  public  and  private 
charity,  industry,  economy,  sincerity,  sobriety,  and  all  social  aflFee- 
tions."     Const.,  art.  83. 

In  the  performance  of  this  prescribed  duty,  the  legislature  haa 
seen  fit  to  provide  for  the  exemption  from  taxation,  without  dis- 
tinction  of  sect,  denomination,   or  party,   all  houses  of  public 
worship,  school-houses,  and  seminaries  of  learning.     Qen.  Stats., 
ch.  49,  §  2. 

We  live  in  an  age  three  hundred  years  later  than  the  eve  of  St. 
Bartholomew  and  the  fires  of  Smithfield.  The  fruits  of  the  age, 
grown  from  the  rough  but  kindly  soil  where  our  fathers  planted 
good  seed,  are  charity  and  toleration.  They  hoped  their  children 
might  possess,  enjoy,  and  practice  these  virtues,  precious  in  their 
estimation,  because  to  them  their  grace  and  beauty  had  been  denied; 
and,  because  we  have  regarded  the  precepts  of  our  fathers,  the  laws 
of  this  generation  encompass,  encourage,  and  protect  all  classes 
alike. 

So  long  as  people  behave  themselves  in  a  peaceable  and  orderly 
manner,  the  doors  to  intellectual  culture,  enjoyment,  and  progress 
stand  wide  open.  It  is  none  of  our  business,  in  such  a  case, 
whether  the  lady  superior  of  the  sisters  of  mercy  upholds  the 
dogmas  of  the  Bomish  church,  or  inculcates  the  doctrine  of  uni- 
versal salvation  after  the  most  liberal  sort  of  Protestantism.  It 
would  be  a  reproach  to  us  if  it  were  otherwise,  and,  happily,  under 
the  law  it  cannot  be. 

The  law  requires  that  these  taxes  shall  be  abated. 

Ladd,  J.,  and  Bakd,  J.,  C.  C,  concurred. 

Excqi>t%on8  averrulBi, 
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DSTBOIT  T.  BbOKHAK. 

CUMioh  Uft.) 
My/tMpal  earparaUon  —  ^i^&nnot  UabU  far  errors  in  pian  of  imprwtemenii, 

Manidpal  oorpontions  are  not  liable  for  injuries  reenlting  from  the  plan  of  • 
public  work,  as  distingnished  from  its  mode  of  execution,  unless  such  plai 
must  necessarilj  result  in  a  direct  inyasion  of  private  property. 

PUintUTs  intestate,  in  driving  through  defendant's  streets,  ran  off  the  end  of  a 
eolyert  and  was  killed.  In  an  action  for  damages  on  the  ground  that  defend- 
ant was  negligent  in  building  a  culvert  so  short  as  to  render  the  street 
dangerous,  held,  that  the  defendant  was  not  liable,  as  the  defect  was  ia 
the  plan  of  the  culvert.    {See  note,  p.  510.) 

A  GTION  for  damages.    The  opinion  states  the  ease. 

D.  C.  Holbrooky  for  plaintiff  in  error. 
Otto  Kirchner,  for  defendant  in  error. 

OOOLBY,  0.  J.  This  action  was  brought  by  the  defendant  in 
error  to  recoyer  for  the  negligent  killing  of  her  intestate.  The 
death  appears  to  have  been  caased  by  the  intestate  running  the 
wagon  which  he  was  drivinsr  through  one  of  the  city  streets  off  the 
gnd  of  a  calvert  and  overtoming  into  a  ditch.     The  accident  took 
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place  late  in  the  eyening,  and  the  complaint  is,  that  the  city  was 
negligent  in  causing  so  short  a  cnlvert  to  be  ooustmctedy  and  leav- 
ing so  mach  of  the  ditch  open  and  unprotected.  The  ditch  and 
culvert  were  not  of  recent  construction,  and  it  was  not  alleged  that 
there  was  any  negligence  whatever  in  the  construction  except  that 
which  pertained  to  the  plan  itself. 

In  the  brief  for  the  defendant  in  error  it  is  stated  that ''  no  ques- 
tion is  made  as  to  the  liability  of  the  city  of  Detroit  for  the  injury 
set  out  in  the  declaration.  The  only  questions  arise  upon  the 
charges  and  refusals  to  charge  as  to  what  constitute  negligence/' 
eta  We  do  not  find  this  distinctly  admitted  on  the  part  of  the 
city,  and  if  it  were,  the  admission  of  a  rule  of  law  could  not  obli- 
gate the  court  to  accept  and  act  upon  it.  And  in  this  case  it  is 
very  plain  that  there  is  no  right  of  action  whatever. 

When  complaint  is  made  that  the  original  plan  of  a  public  work 
is  so  defective  as  to  render  the  work  dangerous  when  completed,  it 
is  apparent  that  the  fault  found  is  with  legislative  action,  and  a 
suit  grounded  upon  it  is  grounded  on  a  wrong  attributable  to  the 
legislative  body  itself.  For  the  determination  to  construct  a  public 
work,  and  the  prescribing  of  the  plan,  are  and  must  be  matters  of 
legislation,  whether  done  on  behalf  of  the  State  by  or  under  the 
direction  of  its  legislative  body,  or  on  behalf  of  a  county,  town  or 
city  by  or  under  the  direction  of  the  proper  board  or  council.  In 
the  carrying  out  of  the  plan  there  may  be  negligence  attributable 
to  ministerial  officers,  but  negligence  in  the  plan  itself  must  be 
attributed  to  the  body  that  devised,  ordered  or  adopted  it. 

There  are  cases  in  which  a  municipality  has  been  held  liable 
for  the  construction  of  a  public  work  which  necessarily  and 
inevitably  caused  injury  to  individuals.  The  case  of  Perry  v. 
Worcester,  6  Oray,  544,  may  be  placed  in  this  category.  There 
in  repairing  a  bridge  over  a  river  the  space  for  the  passage 
of  the  water  was  so  narrowed  that  in  times  of  freshet  the 
water  was  set  back  upon  proprietors  above,  to  the  serious  injury  of 
iheir  property.  Child  v.  Boston^  4  Allen,  41,  was  a  case  where  a 
city  was  held  liable  for  flooding  the  plaintiff's  premises  by  neglect- 
ing to  keep  a  sewer  open  and  unobstructed,  and  it  can  have  no 
bearing  on  the  present  controversy.  Lacour  v.  New  York,  3  Duer, 
406,  was  an  action  on  the  case  for  an  injury  occasioned  by  an  exca- 
vation in  one  of  the  streets  of  New  York.  On  a  careless  reading 
it  might  seem  to  afford  some  coontenanoe  to  the  present  action, 
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bat  it  is  manifest  from  the  opinion  that  negligence  in  the  perform- 
ance of  the  work  was  the  basis  of  the  recovery.  There  are  many 
cases  similar  to  these,  in  some  of  which  the  judgment  has  been 
based  upon  the  negligent  action  of  ministerial  agents,  while  others 
have  given  a  remedy  for  what  was^  in  effect^  a  direct  invasion  of 
private  property. 

The  disfcinctibn  in  principle  between  the  case  where  the  com- 
plaint is,  that  the  work  must  necessarily  cause  an  injury  to  private 
property  equivalent  to  an  appropriation  of  some  enjoyment  thereof 
to  which  the  owner  is  entitled,  and  a  case  where  the  fault  found  is 
with  the  plan,  as  not  being  most  wise  and  prudent  to  protect 
against  accidents,  seems  very  distinct  and  palpable.  The  public 
authorities  cannot  appropriate  a  man's  property  without  making 
him  compensation,  whether  it  be  done  by  excluding  him  from  his 
land  or  by  flooding  or  otherwise  injuring  it;  but  to  what  extent 
they  shall  guard  the  citizen  against  dangers  when  he  is  making  use 
of  a  highway  or  other  public  convenience  is  and  must  be  a  matter 
of  discretion.  The  wisdom  and  propriety  of  local  legislative  action 
cannot  be  made  a  judicial  question;  it  is  and  must  be  a  political 
question,  and  can  arise  only  between  the  legislator  and  his  local 
constituency. 

The  leading  English  case  upon  this  subject,  of  Governor,  etc,  v. 
Meredith,  4  T.  R.  794,  has  been  often  recognized  in  this  country, 
and  the  principle  applied  in  a  variety  of  cases.  It  was  applied  in 
WiUo^i  V.  Neto  York,  1  Denio,  595,  where  the  complaint  against 
the  city  was  of  neglect  to  construct  proper  drains  and  sewers  to 
carry  off  surface  water.  This  case  was  followed  in  Milh  v.  Brook- 
lyn,  32  N.  Y.  489,  in  a  careful  opinion  by  Dbnio,  J.,  who  refers 
to  several  decisions  in  New  York  which  give  it  support.  A  like 
decision  was  made  in  Carr  v.  Northern  Liberties,  35  Penn.  St. 
324-329,  where  the  following  remarks  are  made  by  Lowbie,  G.  J.; 
**  Municipal  corporations  have  often  been  held  liable  for  careless- 
ness in  the  exercise  of  their  functions;  but  if  we  undertake  to  cor- 
rect  the  evil  in  such  a  case  as  this,  on  the  ground  of  carelessness, 
we  do  not  see*how  to  escape  from  the  necessity  of  submitting  the 
propriety  of  all  acts  of  grading  and  draining  in  our  towns  to  the 
decision  of  juries;  for  even  discretionary  acts  may  be  charged  to 
have  been  ignorantly  or  carelessly  resolved  upon.  Any  street  may 
be  complained  of  as  being  too  steep  or  too  level;  gutters  as  being 
too  deep  or  too  shallow;  or  as  being  pitched  in  a  wrong  direction; 
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and  there  may  be  eTidence  that  these  things  were  carelessly  resolved 
upon,  and  then  a  tribunal  that  is  foreign  to  the  municipal  system 
will  be  allowed  to  interyene  and  control  the  town  ofSoers.  And  the 
end  is  not  yet;  for  if  a  regulation  be  altered  to  suit  the  views  of 
one  jury,  the  alteration  may  give  rise  to  another  case,  in  which  the 
new  regulation  will  be  likewise  condemned.  This  theory  is  so 
vicious  that  it  cannot  possibly  be  admitted."  In* support  of  the 
same  views  reference  may  also  be  made  to  Qhild  v.  Boaton,  supra  ; 
Roberts  v,  Chicago;  26  111.  249;  Snyder  v.  RockporU  6  Ind.  237; 
Lamber  v.  St,  Louis,  15  Mo.  610;  Cotes  v.  Davenport,  9  Iowa,  227; 
White  V.  Yazoo,  27  Miss.  357;  and  many  others,  all  of  which  fol- 
low the  early  case  of  Callender  v.  Marsh,  1  Pick.  418;  in  which  it 
was  decided  that  no  recovery  could  be  had  for  incidental  injury  to 
property  occasioned  by  the  grading  of  a  street;  no  question  of 
negligence  in  the  performance  of  the  work  being  involved. 

In  this  State  the  question  which  lies  at  the  foundation  of  this 
suit  is  not  an  open  one.  In  Larkin  v.  Saginaw  County,  11  Mich. 
88,  it  was  decided  that  no  action  would  lie  for  an  injury  resulting 
from  an  exercise  of  legislative  authority.  In  Pontiac  v.  Carter,  32 
Mich.  164,  which  was  a  case  of  injury  by  change  in  the  grade  of  a 
street  to  buildings  previously  erected  with  reference  to  an  established 
grade,  the  point  was  quite  fully  discussed,  and  the  liability  of  the 
city  denied.  These  cases  are  decisive  of  the  present.  And  see 
Dermont  v.  Detroit,  4  Mich.  435-443. 

Several  of  the  rulings  in  the  court  below  conflict  with  these 
views,  but  as  it  is  necessary  to  pass  only  upon  the  main  questions, 
we  do  not  consider  it  important  to  refer  to  the  rulings  specially. 
The  judgment  must  be  reversed,  with  costs  of  both  courts.  As  no 
recovery  can  be  had  under  the  declaration,  a  new  trial  is  not 
ordered. 

The  other  justices  concurred. 

NoTS.— See  Rovot  v.  PorismoulOi^  wdt^  pw  48A;  Fan  Pell  v.  nooenpori,  (ttlowa, 
SOS),  20  Am.  Rep.  (BS2,  and  the  note  thereto;  hnltr  t.  SprinafMd  (66  Mo.  119),  17 
Am.  Bep.646;I>iaxmy.  Bafter  (66  lU.  618),  16  id.  501 ;  Oti«er  v.  IForouter  (102 Mms. 
4Se),  8  id.  486;  Simmons  v.  Camden  (26  Ark.  276),  7  Id.  620;  Dwman  r.  JaolMon- 
vfUe  (18  FU.  688),  7  Id.  268  and  note ;  Cincinnati  v.  Penny  (21  Ohio  St.  499),  8  id. 
78;  ThunOon  y.  St,  Joseph  (61  Mo.  610),  11  id.  468.  The  foreffoing  case  wa« 
followed  by  the  same  court  in  City  of  Lansing  ▼.  Toolati,  16  Alb.  Law.  Jour. 
164,  iu  which  the  opinion  was  as  follows : 

OooLSY,  C.  J.  Toolau  brought  suit  against  the  oitj  of  Tjuiiing  to  raooTer 
damages  for  an  injury  received  by  him  from  falUug  iato  a  diteh  whioht  lie 
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allefces,  was  out  by  aathoritj  of  the  city  across  one  of  its  streets,  and  negli- 
gently left  nnooTered  and  unguarded.  The  facts  appear  to  be  that  one  Van 
Kearen  was  employed  by  the  oity  to  build  a  wing  to  one  of  the  bridges  over 
Grand  river,  and  that  in  the  prosecution  of  that  work  he  found  it  necessary  to 
cut  the  ditch  in  question  across  a  street  near  it  to  keep  the  water,  after  a  heavy 
rainfall,  from  ruMhing  against  and  destroying  his  unfinished  wall.  This  he  did 
on  his  own  responsibility,  covering  it  with  plank  to  the  width  of  sixteen  feet. 
While  it  remained  in  this  coudltiou,  Toolan.  in  turning  off  the  st>eet  in  passing 
along  one  evening,  fell  in  the  ditch  and  was  injured.  There  were  questions  of 
his  negligence  on  the  trial  below  which  are  immaterial  here.  The  city  after- 
ward paid  Van  Keuren  for  his  work,  and  allowed  the  ditch  to  remain  for  a 
sewer.  The  case  was  put  to  the  jury  as  one  of  negligence,  and  the  plaintiff 
recovered. 

It  is  claimed,  in  support  of  the  judgment,  that  the  city  has  accepted  and 
ratified  the  act  of  Van  Keuren  in  cutting  the  ditch  and  partially  covering  it, 
and  is  therefore  liable  on  the  principles  laid  down  in  Detroit  v.  Corey.  9  Mich. 
16&    It  was  on  this  ground  that  the  plaintiff  recovered  below. 

When  the  case  was  tried  in  the  Circuit  Court,  the  case  of  Detroit  v.  Beckman^ 
34  Mich.  ISlh  was  not  reported.  If  it  had  been,  the  circuit  judge  would  proba- 
bly have  Instructed  the  jury  differently.  It  was  there  decided  that  the  city 
could  not.be  held  liable  to  one  who  had  fallen  into  an  open  sewer  and  received 
an  injury  thereby,  where  the  only  grcmnd  of  complaint  was,  that  the  city  had 
not  covered  the  sewer  where  it  crossed  a  street  to  the  extent  which  due  and 
proper  care  required.  If  the  city,  in  this  case,  had  instructed  Van  Keuren  to 
make  and  cover  the  ditch  or  sewer  as  he  did,  the  facts  would  have  resembled 
very  closely  those  in  the  Beckman  case,  and  the  two  could  not  have  been  dis- 
tinguished in  principle.  The  point  of  the  decision  was,  that  a  lawful  exercise 
of  legislative  action  cannot  be  a  wrong;  and  as  the  determination  of  the 
plan  of  a  public  work  is  in  tl^e  nature  of  legislative  action,  there  must  be  some  - 
thing  besides  the  proper  execution  of  the  plan  —  some  negligence  in  its  execu- 
tion, or  some  other  distinct  wrong  —  before  the  municipality  constructing  the 
work  could  be  held  responsible  for  a  tort. 

Now,  had  Van  Keuren  been  employed  by  the  city  to  cut  the  ditch  for  a  sewer 
and  cover  it  for  the  passage  of  teams  as  he  did,  putting  it  precisely  in  the  con- 
dition in  which  it  was  when  Toolan  was  injured,  the  city,  under  the  decision  in 
Beokman*s  case,  could  not  have  been  held  liable  as  for  negligence  in  not  pro- 
viding for  covering  it  further.  In  planning  a  public  work  a  municipal  corpora- 
tion must  determine  for  itself  to  what  extent  it  will  guard  against  possible 
accidents.  Courts  and  juries  are  not  to  say  it  shall  be  punished  in  damages  for 
not  giving  to  the  public  more  complete  protection;  for,  as  was  shown  in  Beck- 
mau*s  case,  that  would  be  to  take  the  administration  of  municipal  afEtiirs  oat 
of  the  hands  to  which  it  has  been  intrusted  by  law.  What  the  public  have  the 
right  to  require  of  them  is,  that  In  the  construction  of  their  works  after  the 
plans  are  fixed  upon,  and  in  their  management  afterward,  due  care  shall  be 
obeerved ;  but  negligence  is  not  to  be  predicated  of  the  plan  itself. 

This  disposes  of  the  present  case.  If  we  assume  the  original  responsibility 
of  the  oity  for  Van  Kearen*s  act,  then  the  only  fault  in  the  case  was  in  not  pro- 
viding farther  covering  for  the  ditch  or  sewer.  But  that  goes  to  the  plan  only ; 
It  has  nothing  to  do  with  the  execution  of  the  plaa,  which,  indeed,  is  not  com- 
plained of. 

The  judgment  moat  be  fevened  with  ooeta,  and  a  new  trial  ordered. 


J 
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Dbtboit  y.  Mabtdt. 

(M  Mioh.  110.) 
Tam — when  eannai  be  reoowered  haek  —  uncon$tUutUmal  lam. 


A  tax  was  assessed  on  land  under  a  statute  afterward  decided  to  be 
stitational.  Prior  to  such  decision  the  owner  paid  the  tax,  under  proteat»  t* 
prevent  a  threatened  sale.  BM,  that  the  payment  was  Toluntaiy  and  thai 
the  monej  could  not  be  recovered  back. 

A  sale  of  land  for  taxes  laid  under  an  unconstitutional  law  does  not  conrti 
tute  a  cloud  upon  the  title ;  and,  therefore,  payment  of  such  taxes  to  pieveoi 
a  sale  is  voluntary,  though  made  under  protest,  and  cannot  be  recovered 
back.     {See  naU,  p.  519.) 

ASSUMPSIT  to  recover  money.    The  following  facts  were  stated 
by  the  court. 

Plaintiff  below^  d^endant  in  error,  was  the  owner  of  a  oertain 
lot  in  the  city  of  Detroit  upon  which  there  was  assessed  ninetj-six 
dollars  and  fifty-four  cents  on  account  of  the  opening  of  Labroese 
street  in  said  city.  After  the  assessment  was  made  he  rooeived  a 
written  notice  signed  by  the  city  attorney  notifying  him  of  the  fact 
and  requesting  him  to  pay  the  amount  thereof  within  sixty  days 
from  the  date  of  service  of  the  notice,  and  that  in  case  of  fadlnre 
at  the  expiration  of  that  time  the  property  so  assessed  would  be 
advertised  and  sold  by  the  receiver  of  taxes  of  said  city  to  pay  said 
assessment.  After  the  expiration  of  the  sixty  days,  and  on  the  3d 
of  March,  1874,  he  paid  said  assessment,  to  prevent  the  threatened 
sale,  under  protest,  and  had  the  protest  entered  upon  the  books  of 
the  treasurer.  Plaintiff  remonstrated  against  the  opening  of  said 
street,  and  prior  to  the  commencement  of  suit  in  this  case  peti- 
tioned the  common  council  of  said  city  to  repay  him  the  amount 
with  interest,  which  was  refused.  The  provision  of  the  city  char- 
ter under  which  said  assessment  was  levied  and  collected  was  by 
this  court,  at  the  June  term  thereof,  1876,  declared  unconstitu- 
tional, in  the  case  of  Paul  v.  The  Oily  of  Detroit^  32  Mich.  108. 

Plaintiff  brought  assumpsit  to  recover  back  the  amount  so  paid, 
and  the  above  facts  were  found  by  the  jury  in  a  special  verdict, 
upon  which  judgment  was  rendered  for  the  plaintiff.  The  city 
brought  error,  alleging  that  the  payment  was  a  voluntary  one;  that 
plaintiff  was  not  entitled  to  recover,  and  that  the  facts  found  did 
not  sustain  the  judgment 
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D.  C.  HolbrooJcy  for  plaintiff  in  error,  cited  Fleetwood  v.  Oily  of 
N.  F.,  2  Sandf.  475;  Forrest  v.  Mayor  of  N.  F.,  13  Abbott,  362 ; 
N.  Y.  d  H.  B.  R.  Co.  v.  Marshy  12  N.  Y.  308;  Lott  v.  8wex^,  29 
Barb.  87;  11  N.  Y.  99;  Oooley  on  Taxation,  665-^70. 

Brennan  &  Donnelly  and  O.  F.  N.  Lathrop^  for  defendant  in 
error,  cited  Ntcodemus  y.  East  Saginaw,  25  Mich.  456;  First  NaL 
Bank,  etc.,  y.WatkinSy  21  id.  483;  Dill.  Mun.  Corp.  855  and  notes; 
Jenhs  V.  Linia,  17  Ind.  326;  Preston  v.  Boston,  12  Pick.  7;  OooJct. 
Boston,  9  Allen,  393;  13  Gray,  476;  Bak&r  v.  Cincinnati,  11  Ohio  St 
534;  Taylor  v.  Board  of  Health,  31  Penn.  73;  Chreen  v.  School  Diet., 
57Penn.  St.  433;  Cooley  on  Taxation,  565-570;  AtwellY.  Zauff,2e 
Mich.  118;  McKee  v.  Campbell,  27  id.  497;  Loud  v.  Charleston,  99 
Mass.  208;  Arnold  y.  Cambridge,  106  id.  352;  Hunneiodl  y.  Charles- 
town,  id.  350;  ^ay«  y.  Hogan,  5  Gal.  241;  Falhner  y.  ffun^,  16  id. 
167;  &t«y  Y.  TTotfAittm,  23  id.  Ill;  Dill.  Man.  Oorp.  841  andno^a. 

Marston,  J.  As  the  case  has  been  presented  in  this  court  upon 
the  question  whether  the  payment  was  Yoluntarily  made  or  not,  it 
would  be  well  for  us  to  understand  clearly,  not  only  the  circum^ 
stances  under  which  the  money  was  paid,  but  the  legal  result  or 
effect  upon  plaintiff's  rights  in  case  he  had  not  paid  this  money, 
as  by  so  doing  we  will  be  better  enabled  to  determine  the  question 
submitted. 

Plaintiff  was  the  owner  of  the  lot  assessed.  The  amount  assessed 
thereon  was  illegal  and  Yoid,  the  statute  under  which  such  assess- 
ment was  made  haYing  been  unconstitutional.  The  city,  through 
its  proper  officers,  threatened  to  sell  the  lot  if  the  assessment  was 
not  paid.  To  prcYcnt  this  threatened  sale,  the  money  was  paid 
under  protest.     Such  are  the  facts  in  brief. 

If  not  paid  and  the  property  sold,  what  would  haYe  been  the 
legal  effect  of  such  sale? 

If  plaintiff  had  not  paid,  we  may  assume  the  threat  would  haYe 
been  carried  out  and  the  property  sold.  How  would  such  sale  haYe 
effected  the  plaintiff's  riglit  or  title  thereto?  Would  such  sale  haYa 
«^nstituted  a  cloud  upon  his  title?  Assuming  that  it  would,  in 
order  to  prcYcnt  this,  he  could  haYe  paid  the  amount  under  protest, 
and  afterward  have  maintained  an  action  to  recover  it  back.  If  a 
sale  under  the  facts  stated  would  not  have  constituted  a  cloud  upon 
bis  title,  then  it  may  be,  at  least,  doubtful  whether  the   plaintiff 

Vol.  XXII.  — 66 
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has  any  remedy^  as  ifc  is  not  pretended  there  was  any  fraad,  dareas 
or  seiznre  of  his  goods,  either  actaal  or  threatened,  or  that  the 
officers  of  the  city  had  any  authority  to  seize  them.  '^A  cloud 
upon  one's  title  is  something  which  constitutes  an  apparent  incum- 
hrance  upon  it,  or  an  apparent  defect  in  it;  something  that  shows 
prima  fticie  some  right  of  a  third  party,  "ither  to  the  whole  or 
some  interest  in  it.  An  illegal  tax  may  or  may  not  constitute  such 
a  cloud.  If  the  alleged  tax  has  no  semblance  of  legality,  if  upon 
the  face  of  the  proceedings  it  is  wholly  unwarranted  by  law,  or  for 
any  reason  totally  void,  so  that  any  person  inspecting  the  record 
and  comparing  it  with  the  law  is  at  once  apprised  of  the  illegality, 
the  tax,  it  would  seem,  could  neither  constitute  an  incumbrance 
nor  an  apparent  defect  of  title,  and.,  therefore,  in  law  could  consti- 
tute no  cloud."    Cooley  on  Taxation,  542. 

Under  the  facts  found  in  this  case,  and  the  law  applicable 
thereto,  the  sale  and  conveyance  thereunder  would  not  have  con- 
stituted a  cloud  upon  plaintiff's  title,  even  although  by  the  charter 
assessments  may  be  declared  a  lien  upon  the  land,  and  the  convey- 
ance ^rtwa/ocw  evidence  of  the  regularity  of  the  proceeding,  be- 
cause from  an  inspection  of  the  conveyance,  which  would  recite 
the  proceedings,  and  of  the  record,  it  would  at  once  appear  that 
the  assessment  was  wholly  unwarranted  by  law  and  totally  void. 

The  plaintiff,  at  the  time  he  paid  this  tax,  paid  it  with  the  full 
knowledge  of  all  the  facts  and  circumstances.  He  is  conclusively 
presumed  to  know  the  law  applicable  thereto.  He  is  presumed  to 
have  known  at  the  time  he  paid  this  tax  that  the  statute  under 
which  the  assessment  was  made  was  void,  and  that  a  sale  of  the 
premises  therefor  would  constitute  no  cloud  upon  his  title,  and  that 
he  could  not  be  injured  by  such  sale. 

Such  being  the  legal  conclusion  from  the  facts  found,  was  the 
payment  voluntary  or  involuntary? 

There  is  no  doubt  but  that  where  the  parties  do  not  stand  upon 
equal  terms,  as  where  the  person  making  the  demand  has  the 
goods  of  another  and  refuses  to  deliver  them  except  upon  payment 
of  an  illegal  exaction,  as  in  Parker  v.  The  Great  Western  Railroad 
Co.,  7  M.  &  0.  253;  or  where  the  plaintiff  was  entitled  to  a  license, 
and  the  defendant  to  grant  it,  but  refused  to  deliver  it  except  upon 
payment  of  a  sum  of  money  he  was  not  entitled  to,  as  in  Morgan 
r.  Palmer y  2  B.  &  0.  729;  or  where  the  payment  is  made  to  release 
personal  property  from  seizure,  either  actual  or  threatened,  where 
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the  person  making  the  threat  has  the  then  present  ability  to  make 
good  his  threat,  as  in  Atwsll  y.  Zeluff,  26  Mich.  118;  and  perhaps 
where  a  sale  of  the.  real  estate  assessed  would  oonstitnte  a  clond 
npon  the  title^  in  all  such  cases,  the  party  pays  under  compulsion, 
and  may  afterward,  in  an  action  of  assumpsit,  recover  back  the 
amount  of  the  illegal  exaction. 

The  plaintiff,  however,  does  not  bring  himself  within  the  prin- 
ciples of  any  of  these  cases.  He  knew  all  the  facts  at  the  time 
he  made  the  payment ;  none  of  his  property  was  held  by  the 
party  making  the  demand;  no  seizure  had  been  made  or  threatened, 
nor  did  it  appear  that  the  officer  making  the  demand,  or  that  any 
officer,  had  the  power  to  compel  in  any  way  payment  of  the  amount, 
except  by  a  threatened  sale  of  the  property  assessed,  and  which  if 
carried  out  could  injure  no  one,  unless  it  might  have  been  the 
purchaser.  The  threat,  therefore,  was  a  harmless  one.  It  could 
not  have  alarmed  the  plaintiff,  as  it  could  not  have  affected  his 
rights.  If  carried  out,  the  sale  would  have  had  no  force,  and  the 
conveyance  thereunder  no  validity.  The  assessment  was  a  mere 
nullity,  and  could  not  have  been  enforced  in  any  way,  there  being 
no  statute  authorizing  it  Tet  the  plaintiff,  knowing  all  this,  vol- 
untarily went  to  the  treasurer's  office  and  paid  the  amount  claimed. 
The  case  ''stands  on  no  higher  ground  than  it  would  if  the  plain- 
tiff, when  the  tax  was  demanded  of  him  by  the  collector,  had  said 
to  him:  'I  know  your  tax  is  illegal  and  void;  I  am  under  no  obli- 
gation to  pay  it,  but  I  shall  pay  it  under  protest,  and  with  an  in- 
tention to  sue  for  and  recover  it.'  *  *  *  All  the  authorities 
agree  that  money  paid  under  such  circumstances  cannot  be  recov- 
ered" Sheldon  v.  South  School  District y  24  Conn.  88;  Bulkley  v. 
Stewart,  1  Day  (Conn.),  133. 

Where  taxes  had  been  levied  under  an  unconstitutional  statute, 
demanded  and  paid  for  a  series  of  years,  and  the  statute  being  then 
held  void,  suit  was  brought  to  recover  the  amount  paid,  Lowrie, 
J.,  said:  ''We  state  the  case  as  one  of  a  voluntary  payment  of 
taxes,  because  there  is  no  pretense  that  the  defendant's  officers  did 
any  more  than  demand  the  tax  under  a  supposed  authority  of  the 
law;  and  there  is  no  more  a  compulsion  than  where  an  individual 
demands  a  supposed  right.  The  threat  that  is  supposed  to  under- 
lie such  demands  is  a  harmless  one;  that,  in  case  of  a  refusal,  ^:he 
appropriate  legal  remedies  will  be  resorted  to.  It  is  supposed 
that  there  was  real  compulsion,  because  no  certificate  woidd  be 
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granted  by  the  health  officer  to  the  ships  without  the  payment  of 
the  tax,  and  without  the  certificate  no  entry  would  be  allowed  bj 
the  custom  house  officers.  If  this  be  the  compulsion  relied  on,  it 
is  vain,  for  it  proceeded  from  the  Federal  officers,  and  not  from 
the  defendant,  who  could  have  nothing  to  do  with  it.  Taylor  y. 
Board  of  Health,  31  Penn.  St  73. 

In  Ibrrest  v.  The  Mayor,  etc,  13  Abbott,  351,  an  assessment  was 
made  upon  real  estate  for  constructing  a  sewer.  The  money  was 
alleged  to  have  been  paid  on  compulsion  and  under  protest  After- 
ward the  assessment  upon  the  real  estate  was  set  aside  for  fraud 
and  illegality.  An  action ^was  then  brought  to  recover  back  the 
money  paid.  On  demurrer  the  court  held,  that  the  oompuMon 
mentioned  must  be  considered  to  refer  to  the  inoonyenience  the 
owner  encountered  in  using  the  lots  by  selling  or  mortgaging  them; 
that  no  facts  were  mentioned  which  showed  compulsion;  that  it  was 
difficult  to  suppose  any  actual  compulsion  could  be  used  in  respect 
to  real  estate.  And  the  court  there  held,  there  being  no  allega- 
tion that  the  plaintiffs  were  under  any  mistake  or  ignorance  of  the 
facts  when  they  paid  the  money,  it  must  be  considered  as  a  Tolun- 
tary  payment  on  their  part,  received  by  the  defendant  under  a 
claim  of  right,  and  that  they  could  not  recover  it  back. 

This  case  has  been  followed  and  approved  in  that  State.  J^TM- 
wood  V.  The  Cfity,  2  Sandf.  475;  Lott  v.  Swezy,  29  Barb.  87;  The 
IT.  Y.  A  Harlem  R  R,  v.  Marsh,  12  N.T.  308  (in  this  last  case  the 
officer  making  the  demand  had  no  power  to  then  enforce  it,  owing 
to  the  place  where  the  demand  was  made);  Union  Bank  y.  Norn 
York,  51  Barb.  159;  see  further  as  to  voluntary  payments,  Cooley 
on  Taxation,  566,  and  authorities  cited;  Broom's  Legal  Maxims. 

If,  under  the  circumstances  in  this  case,  the  plaintiff  could  re- 
cover, I  do  not  see  what  there  would  be  to  prevent  parties  from  in 
all  cases  voluntarily  paying  their  taxes  under  protest,  and  if  at  any 
time  afterward,  within  the  statute  of  limitations,  it  was  discov- 
ered, or  decided  by  a  court  of  competent  jurisdiction,  that  the 
statute  under  which  they  were  levied  was  illegal,  then  bringing  an 
action  and  recovering  them  back  again.  The  conseouence  of  sach 
a  doctrine,  to  say  the  least,  would  be  very  serious. 

What  effect  then  does  a  protest  made  at  the  time  navef  Under 
the  circumstances  of  this  case  it  has  none.  It  cannot  make  a  pay- 
ment otherwise  voluntary,  involuntary.  ^'  A  party  who  has  paid 
voluntarily  under  a  claim  of    right  shall  not  afterward  recover 
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back  the  money^  although  he  protested  at  the  time  against  his 
liability.*'  Shaw,  0.  J.,  in  Preston  v.  Boston,  12  Pick.  13  ;  Lee  v. 
InhabitantSy  etc.,  13  Oray,  476. 

Where  money  is  illegally  demanded,  but  imder  a  claim  of  right, 
and  the  payment  is  an  involuntary  one,  the  protest  is  a  notice  to 
the  person  to  whom  the  payment  is  made  that  the  person  paying 
does  not  acquiesce  in  the  illegal  demand,  and  thereby  surrender  up 
any  right  he  may  have  to  recover  back  the  money.  Besides,  a  pay- 
ment without  protest  would  prevent  the  party  afterward  from 
recovering  interest  in  an  action  brought  to  recover  back  the  amount 
paid  Atwell  v.  Zeluff,  26  Mich.  120.  The  effect  of  a  protest 
beyond  this,  if  any,  may  not  be  very  clear  or  well  settled. 

We  have  examined  the  California  cases  cited  and  relied  upon  by 
counsel  for  defendant  in  error.  The  case  of  Ouy  v.  Washburn^  23 
Gal.  Ill,  relies  entirely,  without  any  discussion,  upon  the  two  pre- 
vious cases  of  Faliner  v.  Hunt,  16  Cal.  167,  and  Hays  v.  Hogan,  5 
id.  241.  Fdlkner  v.  Hunt  was  a  case  of  an  assessment  upon  per- 
sonal property.  In  Hays  v.  Hogan,  an  excessive  tax  was  levied 
upon  real  estate.  The  act  under  which  the  municipality  was 
organized  provided  that  if  any  person  failed  to  pay  any  tax  levied 
upon  real  or  personal  properly,  the  town  collector  might  recover 
the  same  in  a  suit,  in  the  name  of  the  corporation,  before  any 
court  of  competent  jurisdiction.  No  such  suit  was  commenced. 
The  property,  real  estate,  was  summarily  sold,  and  the  plaintiff 
became  the  purchaser.  The  court  said  :  '^  The  right  of  the  plain- 
tiff to  recover,  under  the  circumstances,  is  undoubted.  He  pro- 
tested against  the  sale,  purchased  in  order  to  protect  his  property 
from  a  clouded  title,  and  made  the  payments  under  protest,  and  in 
a  few  days  afterward  commenced  his  suit  for  the  recovery  of  the 
money,  ^i  *  ^i  Even  supposing  that  the  plaintiffs  were  not  the 
owners  of  the  property,  then  it  would  follow,  that  as  the  sale  was 
wholly  unauthorized  and  void,  as  purchasers  they  could  take  noth- 
ing, and,  therefore,  may  recover  the  money  sued  for,  under  the 
count  for  money  had  and  received."  It  will  be  seen  that  this  case 
is  put  upon  two  grounds :  1.  A  purchase  to  protect  his  property 
from  a  clouded  title ;  and  2.  The  sale,  if  void,  as  purchasers  they 
could  take  nothing,  and  might  recover  back  the  money  paid.  The 
case  has  no  application  to  the  one  before  us. 

In  a  late  Oalif omia  case,  not  referred  to  by  ooanfleli  where  prop- 
erty was  assessed  for  widening  a  street)  to  a  stranger,  and  the  true 


i 


520  MICHIGAN, 


Detroit  y.  Martin. 


■aid  taxet  at  the  rate  of  fiftj  per  oent  per  ani^am.  Plaintiff  paid  tbe 
aiider  a  written  protest,  olaiming  that  the  interest  should  have  bee  a  onij  at 
the  rate  of  twentj-flve  per  cent.  The  court  held  that  he  oould  not  recover  the 
money  so  paid.  Yaubntins,  J.,  deliyeriug  the  opinion  of  the  couru  said :  '*  A. 
correct  statement  of  the  rule  governing  such  cases  as  this  would  proliablj  be 
as  follows :  Where  a  party  pays  an  illegal  demand  with  a  full  knowledge  of  all 
the  facts  which  render  such  demand  illegal,  without  an  immediate  and  nigent 
necessity  therefor,  unless  to  release  his  person  or  property  from  detention,  or 
to  prevent  an  immediate  seizure  of  the  same,  such  payment  must  be  deemed 
to  be  voluntary,  and  cannot  be  recovered  back:  and  the  fact  tbat  the  party  nt 
the  time  of  making  the  payment  files  a  written  protest,  does  not  make  the 
pay  ment  involuntaiy . '  * 

But  in  a  subsequent  case  the  same  court,  while  affirming  the  foregoing  role, 
held  that  taxes  paid  under  protest  could  be  recovered  b;iok  where  the  tax  had 
been  assessed,  ihe  time  for  its  correction  passed,  and  nothing  remained  to  be 
dcfue  but  to  issue  the  warrant  for  its  ooUaoiion,  which  the  statute  required  t4i 
be  done,  ^ansos  Pacific  R.  R.  Co.  v.  GommitutioiierB  of  WyandoUe  Co.,  16 
Ksns.  587. 

In  Massachusetts,  in  Boston  Olata  Co.  v.  Botttofij  4  Mete.  181,  it  is  held  tliat 
'*  payment  of  taxes  to  a  collector,  who  has  a  tax-bill  and  warrant  in  the  form 
prescribed  by  law,  is  to  be  regarded  as  compulsory  payment,  and  if  anoh  taxes 
were  assessed  without  authority,  they  may  be  recovered  back  in  an  action  for 
money  had  and  received,  although  the  party  made  no  protest  before  payment.** 
This  case  follows  PrtsUm  v.  bo»ton^  12  Pick.  7,  where  It  is  held,  **  if  a  person 
pay  an  illegal  tax  in  order  to  prevetU  U%e  isituiftg  of  a  wammt  of  distrew  with 
which  he  is  threatened,  a»ui  loMch  must  i98ue  of  course  utUesa  the  tasc  is  paid, 
the  payment  Is  to  be  deemed  compulsory,  and  not  voluntary.** 

In  Orim  v.  School  DiBtriot,  57  Penn.  St.  484,  it  is  said  to  be  settled  law, 
that  '*A  party  who,  when  threatened  with  a  distress,  pays  an  illegal  tax  under 
protest  and  notice  of  suit,  may  maintain  au  action  to  recover  it  back.**  See, 
also,  Hetvry  v.  Honttck,  9  Watts,  412.  In  AlUn  v.  BurUttfftoi^  46  Yt.  2(k2, 
the  court  says :  **  If  the  plaintiff  was  constrained  to  pay  the  tax  to  save  his 
property  from  distress,  and  to  avoid  a  penalty  and  costs,  it  was  not  a  voluntary 
payment.    Bodood^  v.  OranvUU,  44  Yt.  826;  Henry  v.  Chester,  15  id.  460. 

In  ^eUotfw  V.  School  DiBtrictf  89  Me.  669,  a  party  was  arrested  for  non-pay- 
ment of  a  tax,  promised  to  pay  if  released,  was  released  and  about  a  week 
after  paid  the  tax  and  costs ;  this  payment  was  held  not  to  be  voluntary ;  so  in 
Ga^chet  v.  McGcUU  60  Ala.  807,  the  owner  of  land  which  was  advertised  for  sale 
for  non-payment  of  taxes,  promised  the  tax-ooUector  that,  if  he  would  poat- 
pone  the  sale,  he  would  pay  the  tax.  The  sale  was  postponed  and  the  tax 
paid  according  to  agreement,  but  under  protest.  Held,  that  the  payment  was 
volnntaxy  and  could  not  be  recovered. 

In  Meek  v.  McClure,  49  Oal.  628,  which  was  an  action  against  a  tax-collector 
to  recover  back  money  paid  under  protest  for  taxes  alleged  to  liave  been  nut 
duly  assessed — ^in  this  that  tbe  assessment  made  by  the  assessor  had  l>een  irreg- 
ularly and  unlawfully  increased  by  tbe  b(»ard  of  equalizati<»n — the  court  held 
that  the  money  could  not  be  recovered  because  the  protetd  waa  not  aafflcient  to 
indicate  to  the  defendant  the  grounds  upon  which  the  plaintiff  claimed  the 
d**mnnd  to  be  illegal.  Rhodss,  J  ,  delivering  the  opinion  of  the  court^wid: 
**  It  wiis  held  in  Hayet  v.  Hogan,  5  CaL  248;  McMiUan  v.  RidhanU^^d. 
417;  Falkiierv  Hunt,  16  id.  167,  and  other  cases  in  this  court,  that  if  mouey 
which  Is  not  legally  due  is  exacted  by  means  of  duress  of  coercion,  it  migr.  If 
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paid  ander  protest,  be  recovered  back.  The  parpoee  and  efliMSt  of  the  protect 
Is  not  satlsfaotorily  defined  in  any  of  those  oases.  In  one  of  them  it-  is  said 
tliat  one  purpose  of  the  protest  is  to  talce  from  the  payment  its  voluntary  ebar- 
aster;  bat  it  is  manifest  tluit  it  is  involuntary  only  because  of  the  coercion, 
the  duress,  or  the  undue  advantage  exercised  or  possessed  by  the  party  to 
whom  the  payment  is  made.  If  money  is  paid,  under  these  circumstances,  to  a 
party  for  his  own  use,  no  protest  is  necessary  in  order  to  lay  the  foundation  of 
an  action.  In  most  of  the  cases  in  which  the  effect  of  a  protest  is  considered, 
the  payment  was  made  to  a  public  officer ;  and  the  only  purpose  of  the  protest 
was  to  give  the  officer  notice  that  the  money  was  not  legally  due,  and  thus  to 
enable  the  officer  to  protect  him8elf  against  the  consequences  of  an  action  to 
recover  the  money  back  from  him.  The  officer  is  thereby  put  on  inquiry  as  to 
whether  the  money  is  legally  due ;  and  if  he  finds  that  the  demand  is  illegal, 
he  may  protect  himself  by  refusing  to  receive  the  money;  or,  if  he  finds  that  it 
Is  of  doubtful  legality,  he  may  take  the  proper  steps  to  avoid,  or  protect  himself 
against  reeponsibility.  If  the  officer  has  notice  of  the  matter  which  renders 
the  demand  illegal,  another  notice  in  the  form  of  a  protest  would  be  useless ; 
but  if  he  has  no  knowledge  of  such  matter,  he  ought  not  to  be  subjected  to  the 
costs  and  conseqnences  of  an  action  to  recover  the  money  frcnn  him — and  that 
too,  perhaps,  after  he  has  paid  over  the  money  in  the  usual  course  of  official  busi- 
ness—without notice  from  the  party  paying  the  money  of  the  grounds  upon 
which  he  claims  that  the  demand  is  not  legally  due.  Wherever  a  protest  is  essen- 
tial, it  Is,  therefore,  necessary  to  state  the  grounds  upon  which  the  party  pay- 
ing the  money  claims  that  the  denuuid  is  illegal.  The  statement  of  the  precise 
amount  which  is  claimed  to  be  illegal,  when  a  part  of  the  demand  is  legal,  is  of 
but  little  moment,  for  that,  as  in  this  ease,  can  readily  be  ascertained  by  the 
official  to  whom  the  money  Is  paid,  upon  being  Informed  of  the  ground  upon 
which  payment  would  be  refused,  except  for  the  coercion  or  duress.  In  this 
ease  the  defendant  was  not  informed  by  the  protest  that  the  plaintiff  claimed 
that  the  action  of  the  board  of  equalization  was  void;  and  there  was  nothing 
In  the  sssessmeut  roll  or  other  document  which  came  to  the  hands  of  the 
defendant,  as  the  tax-collector,  which  would  Impart  notice  to  him  that  the 
aetlon  of  the  board  of  equalization  in  increasing  the  valuation  of  the  plain- 
tifTs  property  was  void,  because  the  order  was  made  without  any  complaint 
haviug  been  filed  before  the  board,  stating  that  the  valuation  was  too  low. 
The  protest.  In  our  opinion,  was  not  sufficient  to  entitle  the  plaintiff  to 
maintain  an  aetlon  to  recover  back  the  amount  paid  on  account  of  the 
increase  of  the  valuation  of  the  property.*' 

In  Hettdy  v.  SouU^  I>eady,  400,  it  was  decided  that  when  taxes  are  paid  on 
the  demand  of  an  officer  having  authority  to  collect  them  by  distraint,  there  Is 
sofficient  duress  of  the  property  to  make  payment  Involuntsiy. 

As  to  when  money  voluntarily  paid  may  be  recovered  back,  see  Town  qf 
Lioofiier  v.  Ackermany  15  Am.  Bep.  828;  8.  C,  46  Ind.  662;  also  note  to  BUusk 
V.  IFord,  16  Am.  Rep.  171;  ChandUr  t.  Sanger,  19  Id.  8117;  Spaidtr.  BarnU 
U  Id.  10.— RiBF. 
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Bighwa^  —  nuiionee  in — iUam  engine  ie  not  —  meane  of  loeomoiiam^'%eg9t^ 

genee. 

PlaiDtiflf,  while  driving  along  a  highway,  was  injoied  bj  reaooii  of  hia  hone 
taking  fright  at  an  engine  mounted  on  wheeU  which  defendant  waa  moving 
along  the  same  highway  bj  means  of  steam  power.  In  an  action  for 
damages  the  ooart  chaiged  the  jary  that "  a  party  placing  apon  the  high- 
way any  vehicle  unnsnal,  and  calcalated  from  Its  appeaianee  and  mode  of 
locomotion  to  frighten  horses  of  ordinary  gentleness,  is  liable  for  all 
damages  resulting  therefrom."    HM^  error. 

The  users  of  horses  and  similar  animals  upon  highways  have  no  rights  supe- 
rior to  tbe  users  of  other  means  of  locomotion ;  and  if  the  use  of  the  one 
result  in  injury  to  the  user  of  the  other,  the  right  of  action  will  depend  on 
the  question  of  negligence,  which  is  to  be  determined  by  the  jury. 

A  steam  engine  as  a  means  of  locomotion  in  a  highway  is  not  necessarily  a 
nuisance.    {See  note,  p.  528.) 

ACTION  on  the  case  to  recover  damages  occasioned  to  the  plain- 
tiff through  the  alleged  wrongful  act  of  defendant     The 
opinion  states  the  case. 

T.  Q.  Pray,  for  plaintiff  in  error,  cited  14  Gray,  242;  35  N.  R 
257;  7  Barb.  508;  13  id.  658;  Bedf.  on  Railw.  520;  28  Mich.  32;  I 
Allen,  190. 

May,  Buck  &  Fraaery  for  defendant  in  error,  cited  Congreve  y. 
Smith,  18  N.  T.  79;  Oanklin  v.  Thompson,  29  Barb.  218;  People  y. 
Cunningham,  1  Den.  524;  BartHt  y.  Hookaett,  48  N.  H.  18;  Knight 
V,  Goodyear  Co.,  38  Oonn.  438;  Ay er  y.  Norwich,  39  id.  d7Q;  Young 
Y.  New  Haven,  id.  435;  Foehay  y.  Olen  Haven,  25  Wis.  288;  Mwree 
Y.  Richmond,  41  Yt  435  ;  Pa.  R.  R.  v.  Bamett,  29  Penn.  St  259; 
Lake  y.  Milliken,  62  Me.  240;  Darling  v.  WestmorOand^b^  N.  H. 
401;  Mahoney  y.  R.  R.  Co.,  104  Mass.  73;  Thomas  y.  Telegraph  Co^ 
100  id.  157;  Baker  y.  Portland,  58  Me.  199. 

GooLBY,  0.  J.  This  is  an  action  on  the  case,  in  which  Nichols 
sought  to  recoYer  for  an  injury  occasioned  by  his  horse  taking 
fright  as  he  was  driving  along  the  public  highway  near  Battle 
Creek,  about  9  o'clock  in  the  evening  of  September  9, 1874.    The 


JUNE  TERM,  1876,  525 

Maoomber  v  NiekolA. 

fright  was  caused  by  an  engine  moan  ted  on  wheels,  which  the  de- 
fendant was  moving  along  the  same  highway  by  means  of  the  steam 
power  by  which  it  was  operated.  The  engine  was  ased  mainly  for 
threshing,  and  was  moyed  from  place  to  place  for  that  purpose. 
The  traveled  part  of  the  highway,  at  the  place  of  the  accident,  was 
aboat  thirty  feet  in  width,  and  Macomber  gave  evidence  tending  to 
show  that  he  was  moving  on  the  extreme  right  of  this  traveled 
way,  and  that  he  shut  off  steam  and  stopped  the  engine  when  the 
horse  was  seen  approaching.  Each  party  claimed  to  be  free  from 
negligence  himself,  and  charged  negligence  upon  the  other.  The 
following  instructions,  among  others,  were  given  to  the  jury  at  the 
request  of  Nichols: 

''1.  If  you  find  that  about  the  9th  day  of  September  last»  the 
plaintiff  was  driving  a  well-broken  and  gentle  horse  in  the  public 
street  or  highway,  in  Battle  Creek,  in  this  county,  that  the  defend- 
ant, by  running  a  steam  engine  along  said  highway,  caused  plain* 
tiff's  horse  to  run  away,  and  that  plaintiff  was  thereby  injured, 
either  in  person  or  property,  and  that  such  steam  engine  was  well 
calculated  to  frighten  horses  of  ordinary  gentleness,  then  the  plain 
tiff  is  entitled  to  recover. 

**  2.  The  right  to  travel  in  a  public  highway  is  a  right  which  is 
common  to  all,  and  no  person  has  the  right  to  impede  or  render 
dangerous  the  travel  of  the  highway  by  any  other  person. 

"^  3.  A  party  placing  upon  the  highway  any  vehicle  unusual  and 
calculated  from  its  appearance  and  mode  of  locomotion  to  frighten 
horses  of  ordinary  gentleness,  is  liable  for  all  damages  resulting 
therefrom. 

**  4.  It  is  no  defense  to  this  suit  that  the  defendant  was  using  the 
steam  engine  in  the  transaction  of  his  lawful  and  legitimate  busi- 
ness, if  his  use  of  the  highway  in  such  business  rendered  the  high- 
way dangerous  for  others  to  travel. 

^'  5.  The  defendant  had  no  right  to  run  his  steam  engine  on  the 
public  street  or  highway  if  such  engine  was  calculated  to  frighten 
horses  of  ordinary  gentleness.'' 

Other  instructions  of  similar  import  were  given,  but  the  forego- 
ing are  all  that  need  be  stated  to  make  clear  the  view  which  was 
taken  by  the  circuit  judge  of  the  main  point  in  controversy. 

It  is  hardly  probable  that  when  the  circuit  judge  told  the  jury 
that  no  person  has  a  right  to  impede  or  render  dangerous  the  travel 
of  the  highway  by  any  other  person,  he  intended  them  to  under- 
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stand  this  language  literally  and  without  qualification.  Almost 
any  proper  use  of  a  highway  may  under  some  circumstances  impede 
the  use  hy  another,  and  possibly  render  it  dangerous.  The  appear- 
ance of  any  unusual  object  in  the  streets  may  have  some  tendency 
to  add  to  the  dangers  of  travel  by  means  of  horses  or  other  animals, 
and  there  is  always  more  or  less  danger  that  a  high  spirited  horse, 
or  indeed  any  other  horse,  may  become  unmanageable,  and  people 
who  are  using  the  highway  be  exposed  to  risks  in  consequence.  But 
it  does  not  follow  that  the  driver  of  such  a  horse  is  responsible  for 
the  consequences  because  of  his  bringing  him  into  the  street  imped- 
ing or  rendering  dangerous  the  travel  by  others.  The  question  is 
one  of  reasonable  use  and  reasonable  care,  and  if  these  are  observedf 
he  is  not  chargeable.  Probably  the  circuit  judge  did  not  intend 
to  be  understood  as  going  beyond  the  requirement  of  reasonable 
cure  and  caution  on  the  part  of  all  persons  making  use  of  the  public 
ways ;  and  this  instruction,  if  it  stood  alone,  would  not  have  been 
likely  to  mislead. 

But  the  instruction  that  any  one  placing  upon  the  highway  a 
vehicle  unusual,  and  calculated  from  its  appearance  and  mode  of 
locomotion  to  frighten  horses  of  ordinary  gentleness,  is  liable  for 
all  damages  resulting  therefrom,  is  not  only  erroneous,  but  it  could 
not  fail  to  mislead.  It  was  an  instruction,  in  substance,  that 
the  placing  of  such  a  vehicle  in  the  highway  is  always,  and  under 
all  circumstances,  an  illegal  act ;  a  wrong  in  itself,  for  which  an 
action  will  lie  on  behalf  of  any  one  who  may  chance  to  be  injured 
in  consequence. 

Injury  alone  will  never  support  an  action  on  the  case;  there 
must  be  a  concurrence  of  injury  and  wrong.  If  a  man  does  an  act 
that  is  not  unlawful  in  itself  he  cannot  be  held  responsible  for  any 
resulting  injury,  unless  he  does  it  at  a  time  or  in  a  manner  or  under 
circumstances  which  render  him  chargeable  with  a  want  of  proper 
regard  for  the  rights  of  others.  In  such  a  case  the  negligence  im- 
putable to  him  constitutes  the  wrong,  and  he  is  accountable  to 
persons  injured,  not  because  damage  has  resulted  from  his  doing 
the  act.  but  because  its  being  done  negligently  or  without  due  care 
has  resulted  in  injury.  If  the  act  was  not  wrongful  in  itself,  the 
wrong  must  necessarily  be  sought  for  in  the  time  or  manner  or 
circumstances  under  which  it  was  performed,  and  injury  does  not 
prove  the  wrong,  but  only  makes  out  the  case  for  redress  after  the 
wrong  is  established. 
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Persons  making  ase  of  horses  as  the  means  of  travel  or  traffic  hj 
the  highways  have  no  rights  therein  superior  to  those  who  make 
use  of  the  ways  in  other  modes.  It  is  true  that  locomotion  upoK 
the  public  roads  has  hitherto  been  chiefly  by  means  of  horses  and 
similar  animals,  but  persons  using  them  have  no  prescriptive  rights* 
and  are  entitled  only  to  the  same  reasonable  use  of  the  ways  which 
they  must  accord  to  all  others.  Improved  methods  of  locomotion  are 
perfectly  admissible,  if  any  shall  be  discovered,  and  they  cannot  be 
excluded  from  the  existing  public  roads,  provided  their  use  is  con* 
sistent  with  the  present  methods. 

A  highway  is  a  public  way  for  the  use  of  the  public  m  general,  for 
passage  and  traffic,  without  distinction.  Starr  v.  (7.  <£  A.  Railroad 
Co.,  4  Zabr.  592.  The  restrictions  upon  its  use  are  only  such  as  are 
calculated  to  secure  to  the  general  public  the  largest  practicable  bene- 
fit from  the  enjoyment  of  the  easement,  and  the  inconveniences 
must  be  submitted  to  when  they  are  only  such  as  are  incident  to  a 
reasonable  use  under  impartial  regulations.  When  the  highway  is 
not  restricted  in  its  dedication  to  some  particular  mode  of  use,  it 
is  open  to  all  suitable  methods;  and  it  cannot  be  assumed  that  these 
will  be  the  same  from  age  to  age,  or  that  new  means  of  making  the 
way  useful  must  be  excluded  merely  because  their  introduction  may 
tend  to  the  inconvenience  or  even  to  the  injury  of  those  who  con« 
tinue  to  use  the  road  after  the  same  manner  as  formerly.  A  high- 
way established  for  the  general  benefit  of  passage  and  traffic  must 
admit  of  new  methods  of  use  whenever  it  is  found  that  the  general 
benefit  requires  them;  and  if  the  law  should  preclude  the  adapta- 
tion of  the  use  to  the  new  methods,  it  would  defeat,  in  greater  or 
less  degree,  the  purposes  for  which  highways  are  established. 

It  is  not  long  since  that  the  great  highways  by  water  were  sup- 
posed to  be  of  such  transcendent  importance  as  to  entitle  those  who 
made  use  of  them  to  superior  rights  over  those  making  use  of 
other  highways  which  might  intersect  them.  Accordingly  bridges 
over  navigable  waters,  when  permitted  at  all,  were  required  to  be  so 
constructed  as  to  secure  to  vessels  an  uninterrupted  passage,  and 
the  travel  and  traffic  by  land  was  compelled  to  await  the  con 
venience  of  travel  and  traffic  by  water.  But  this  rule  was  never 
inflexible;  it  was  a  rule  that  must  yield  to  circumstances;  and  it 
was  never  a  matter  of  course  that  the  master  of  a  vessel  was  enti- 
tled to  a  remedy  as  for  a  legal  injury  when  the  convenience  of  one 
making  use  of  a  bridge  was  preferred  to  his.    The  case  was  one  in 
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which  rights  must  be  harmonized,  and  unavoidable  inoonTBniences 
to  one  party  or  the  other  must  be  submitted  to  as  something  insep- 
arable from  any  employment  of  the  powers  of  goYemroent  to  pro- 
vide or  regulate  the  channels  for  travel  and  commerce.  There  may 
be,  in  any  case  in  which  a  highway  by  land  intersects  a  highway  by 
water,  questions  of  difficulty  as  to  whether,  in  view  of  all  the  circum- 
stances, the  one  or  the  other  is  of  the  greater  importance,  aud  whether 
the  general  public  would  be  better  accommodated  by  compelling  those 
making  use  of  the  one  to  submit  to  temporary  inconvenience  for 
the  accommodation  of  those  passing  or  moving  property  by  the 
other;  or,  on  the  other  hand,  by  recognizing  in  the  former  such 
paramount  rights  as  are  not  to  be  narrowed  or  encroached  upon  by 
any  rights  possessed  by  the  latter.  Over  unimportant  streams  a 
bridge  may  do  far  more  to  accommodate  the  public  than  the  navi- 
gable privilege;  and  the  unreasonableness  of  a  refusal  to  recognize 
the  fact  when  legal  rights  are  found  to  depend  upon  it,  is  very  mani- 
fest. The  paramount  rights  which  have  been  asserted  on  behalf 
of  vessel  owners  as  against  railroad  companies  have  been  very  dis- 
tinctly denied,  the  court  holding  that  they  must  submit  to  any  in- 
cidental inconvenience  that  may  be  inseparable  from  allowing  to 
the  public  the  benefit  of  improved  locomotion  by  land.  Works  v. 
Junction  R.  R.,  5  McLean,  425,  438;  Spooner  v.  McOonnell,  1  id. 
337,  379;  Jolly  v.  Terre  Haute  Bridge  Co.,  6  id.  237,  242;  Miss.  S 
Mo.  R.  R.  Co.  V.  Ward^  2  Black.  485.  It  follows  that  a  bridge  over 
a  navigable  stream  is  not  of  necessity  a  nuisance  ;  it  may  or  may 
not  be  such,  according  to  the  circumstances;  and  the  vessel  owner 
who  brings  his  suit  for  an  injury  occasioned  by  it  must  show  the 
circumstances  wnich  make  the  injury  fairly  chargeable  to  some  one 
as  a  wrong. 

But  the  bringing  of  an  unsightly  object  into  the  common  high- 
way is  no  more  of  a  wrong  because  of  its  tendency  to  frighten 
horses  of  ordinary  gentleness,  than  is  the  construction  of  a  bridge 
over  a  river  a  wrong,  because  of  its  tendency  to  delay  vessels.  The 
one  may  be  a  wrong,  under  some  circumstances,  and  so  may  the 
other;  but  it  is  equally  true  that  both  may  be  proper  and  lawful 
under  dther  circumstances.  It  would  be  difficult  to  pass  through 
the  streets  of  our  large  towns  without  encountering  objects  mov- 
ing along  them  which  are  well  calculated  to  frighten  horses  of 
ordinary  gentleness  until  they  become  accustomed  to  them;  but 
which  nevertheless  are  used  and  moved  about  for  proper  and  lawful 
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pnrpoees.  The  steam  engine  for  protection  against  fire  may  be 
mentioned  as  one  of  these;  andthongh  this  is  usually  owned  and 
moved  about  by  public  authority,  there  can  be  no  doubt  of  the 
right  of  a  private  individual  to  keep  and  use  one  for  his  awn  pur- 
poses, and  to  take  it  through  the  streets  when  necessary.  But 
other  things  which  are  sometimes  moved  about  on  wheels  along  the 
streets  are  equally  alarming  to  horses  when  first  used.  Wild  ani- 
mals collected  and  moved  about  the  country  for  exhibition  are 
always  more  or  less  likely  to  frighten  domestic  animals,  but  they 
may  nevertheless  be  lawfully  taken  on  the  public  highways  under 
proper  precautions. 

It  has  justly  been  remarked  by  the  Supreme  Court  of  Illinois  in 
a  case  involving  the  right  to  make  use  of  steam  as  a  means  of  loco- 
motion in  the  public  streets,  that  '^  a  street  is  made  for  the  passage 
of  persons  and  property,  and  the  law  cannot  define  what  exclusive 
means  of  transportation  and  passage  shall  be  used."  '^To  say  that 
a  new  mode  of  passage  shall  be  banished  from  the  streets,  no  mat- 
ter how  much  the  general  good  may  require  it,  simply  because  the 
streets  were  not  so  used  in  the  days  of  Blackstone,  would  hardly 
comport  with  the  advancement  and  enlightenment  of  the  present 
age/*  Moses  v.  P.,  F.  W.  &  G.  R.  R.  Co.,  21  111.  616,  623.  In 
some  of  the  large  cities  of  the  country  sufficient  means  of  transit 
by  the  old  methods  have  become  practically  out  of  the  question, 
and  steam  power  is  permitted  as  a  matter  of  necessity,  not  only  as 
a  means  of  moving  vehicles  by  the  side  of  teams  in  the  street,  but 
also  over  their  heads,  where  the  liability  to  cause  fright  would  per- 
haps be  still  greater.  Horses  of  ordinary  gentleness  would  at  first 
be  liable  to  take  fright,  but  after  a  time  they  become  accustomed  to 
the  objects  that  at  first  are  so  fearful  to  them,  just  as  in  the  coun- 
try they  become  accustomed  to  see  trains  of  cars  passing  near  them 
along  the  ordinary  railways,  which  sometimes  for  a  considerable 
distance  run  in  immediate  proximity  to  the  common  roads.  Horses 
may  be,  and  often  are,  frightened  by  locomotives  in  both  town  and 
oountry,  but  it  would  be  as  reasonable  to  treat  the  horse  as  a  public 
nuisance  from  his  tendency  to  shy  and  be  frightened  by  unac- 
customed objects,  as  to  regard  the  locomotive  as  a  public  nuisance 
from  its  tendency  to  frighten  the  horse.  The  use  of  the  one  may 
impose  upon  the  manager  of  the  other  the  obligation  of  additionid 
care  and  vigilance  beyond  what  would  otherwise  be  essential,  but 
only  the  paramount  authority  of  the  legislature  can  give  to  either 
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the  owner  of  the  horse  or  the  owner  of  the  locomotiye  exclosiye 
privileges.  If  one  in  making  use  of  his  own  means  of  looomotioh 
is  injured  by  the  act  or  omission  of  the  other,  the  qneation  is  not 
one  of  superior  privilege,  but  it  is  a  question  whether,  under  all  the 
circumstances,  there  is  negligence  imputable  to  some  one,  and  if 
so,  who  should  be  accountable  for  it. 

In  the  Circuit  Court  instructions  were  given  on  the  subject  of 
mutual  negligence,  which  are  probably  unexceptionable;  but  they 
seem  to  have  been  entirely  unimportant,  because  the  other  inBtmc- 
tions,  which  treated  the  use  of  the  engine  in  the  public  highway 
as  unlawful,  necessarily  disposed  of  the  case.  We  think  the  in- 
structions last  mentioned  were  erroneous.  The  engine  as  a  means 
of  locomotion  in  the  highway  was  not  necessarily  a  nuisance.  It 
might  possibly  be  a  nuisance  at  some  time,  and  under  some  circum- 
stances, and  even  where  it  might  be  proper  'to  make  use  of  it  the 
manager  or  owner  might  be  liable  to  damages  for  negligence  in 
management  to  the  injury  of  others.  But  the  question  in  any  such 
case  must  be  one  of  fact;  a  question  of  reasonable  conduct  and 
management  on  the  part  of  both  parties;  and  should  be  submitted 
to  the  jury  as  such. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial 

ordered. 

The  other  justices  concurred. 

Judgment  rmfera&tL 

NoTJB.— In  WaOHns  v.  Beddfn,  2  F.  lb  F.  829,  the  plaiiitiff  brought  Mtion  foi 
inJarioB  sustaiiied  through  his  horse  taking  fright  at  a  trmotloa  engine  nsed  on 
the  highway  for  the  purpose  of  drawing  truoks  and  carriages.  The  defendant 
relied  on  Zi  and  26  Yiot.,  oh.  70,  **  An  act  for  regulating  the  use  of  locomotives 
on  roads/'  which  recited  **That  the  use  of  locomotives  Is  likely  to  become 
common  on  turnpike  and  other  roads,"  and  defined  the  width  of  the  tire  of 
the  wheels,  and  the  weight  -of  such  locomotives,  etc.,  and  which  also  declared 
that  nothing  in  the  act  contained  **  shall  authorise  any  person  to*  use  upon  a 
highway  a  locomotive  engine,  which  shaU  l>e  so  constructed  or  used  as  to  cause 
a  public  corporate  nuisance;  and  eveiy  person  so  using  such  engine  shall,  not- 
withstanding this  act,  l>e  liable  to  an  indictment  or  action,  as  the  case  may  be, 
for  such  uses  where,  but  for  the  passing  of  the  act,  such  indictment  or  action 
could  l>e  maintained." 

Bria,  G.  J.,  charged  the  Jury  thus:  **The  plaintiff  is  enticed  to  your  v«s 
diet  if  the  engine  was  calculated  by  its  noise  and  appearance  to  frighten  horses 
so  as  to  make  the  use  of  the  higway  dangerous  to  persons  riding  ordinary 
horses.  For  the  defendant  has  clearly  no  right  to  make  a  profit  at  the  expense 
of  the  security  of  the  public.  Besides  this,  however,  which  is  the  main  qnee- 
tloii,  I  desire  you  to  find  separately  (ss  there  is  an  issue  in  the  scienter)  whether 
before  the  accident,  the  defendant  knew  of  the  danger,  supposing  yon  find  it 
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to  exist.  If  he  knew  It  from  hie  meu  or  other  persons.  It  would  be  suffioient. 
80  if  he  knew  it  from  the  nstare  of  the  enicine  itself.'*  The  plaintiff  bad  a 
▼erdiet. 

Statute  5  and  6  WUL,  oh.  60, 1 70,  enacted  It  shall  not  be  lawful  to  ereet  a 
steam  engine  within  twenty-five  yards  from  a  oarriai^eway,  unless  it  shall  be 
within  some  house  or  other  building,  or  behind  some  wall  or  fence  sufllcient  to 
conceal  it,  so  that  it  may  not  be  dangerous  to  passengers,  horses  or  cattle. 

In  Smith  ▼.  StokeB,  4  B.  It  8. 84,  and  in  Harrison  v.  Leaper,  5  Iiaw  Times 
Bep.  (N.  8.)  040,  it  was  decided  that  a  portable  steam  engine  upon  wheels 
and  drawn  by  horse  power,  used  to  drive  a  threshing  machine  within  a  bam, 
but  not  affixed  thereto  or  to  the  soil,  was  within  the  above  enactment. 

In  Aiftr  y.  NontU^  12  Am.  Bep.  800;  8.  C,  88  Conn.  876,  a  tent  In  a  high* 
way  likely  to  frighten  horses  was  held  to  be  a  nuisance  under  a  atatnta 
requiring  towns  to  keep  their  highways  **  in  good  and  sufficient  repair,*'  and 
in  the  subsequent  case  of  Young  ▼.  New  Haneti^  80  Conn.  48&,  a  ateam  roller 
used  in  repairing  streets,  and  left  by  the  wayside  oyer  Sunday,  Mghtened  - 
plaintiff's  horse,  and  the  court  held  it  to  be  a  nuisance.  80  in  Fotkay  y.  GHen 
Hoeen,  8  Am.  Bep.  78;  8.  C,  26  Wis.  288,  objects  in  the  highway  naturally 
calculated  to  frighten  horses  were  held  to  be  nuisances. 

InKw^lfctT.  OoodKeorBuMer  Go.,  0  Am.  Bep.  406;  8.  C,  88  Oonn.  488,  plain- 
tiff's horw  was  frightened  by  a  steam  whistle  on  defendants'  mill  near  a 
highway,  and  the  defendant  was  held  liable. 

In  Fcner  y.  Boston  A  LoweU  R.  R.  Co.,  10  Am.  Bep.  864;  8.  C,  114  liass.  860^ 
the  plalntUTs  horse  was  frightened  by  defendants'  train  of  cars  passing  oyer  a 
Mdge  aboya  the  hl^way*  and  the  defendant  was  held  not  to  be  liable.— Bap. 


HsiBBOiyT  y.  Haokxit. 

CMMeh.MJ 

AnimaU — ii^wrif  to  dog  ^  Hoome — stoltitoty  eotutruetion  ^  "  any  pertom," 

A  ftatnte  authorised  **  any  person  "  to  kill  a  dog  going  at  large  and  not  lloanaed 
and  collared.  In  an  action  to  recoyer  for  the  killing  of  plaintiff's  dog  by 
defendant's  dog,  held,  no  defense  that  plaintUTs  dog  was  not  licensed  and 
collared,  as  defendant's  dog  was  not  a  "  person." 

A  OTION  for  damages.    The  opinion  stateo  the  oaoe. 

W.  H.  Sweet  and  Albert  Trashy  for  plaintiff  in  error. 

Thampeen  S  Ibreney,  for  defendant  in  error. 

Mabstok,  J.  The  plaintifF,  Heisrodt,  brought  an  action  to  re- 
oorer  damages  for  the  loss  of  a  small  but  yalaable  dog,  which  had 
been  killed  by  a  large  dog  owned  by  or  in  the  possession  of  the  de- 
fendant. 
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The  defendant  claimed  that  the  plaintiff's  dog  was  not  licensed 
and  did  not  wear  a  collar,  as  required  by  the  act  of  1873,  at  the 
time  he  was  killed. 

Upon  this  branch  of  the  case  the  court  charged  the  jury  as  fol- 
lows: 

'M.  By  the  law  of  1873,  then  in  force,  the  owner  of  dogs  was 
required  to  have  a  license  running  from  the  Ist  of  April  of  each 
year  to  the  Ist  of  April  of  the  foUowing  year;  and  also  to  cause 
such  dog  to  wear  a  collar  around  his  neck  during  the  life  of  the 
license  and  no  longer;  and  it  is  made  lawful  for  any  person,  and  also 
the  duty  of  certain  officers,  to  kill  any  and  all  dogs  going  at  large 
and  not  licensed  and  collared  according  to  the  provisions  of  this 
act. 

**  2.  If  you  find  as  a  matter  of  fact  that  the  plaintiff's  dog  was 
not  licensed  and  was  not  collared  within  this  law,  the  collar  being 
marked  with  the  naQie  of  the  owner  and  number  of  the  license,  he 
could  not  recoyer  the  value  of  his  dog,  even  if  killed  by  the  de- 
fendant's dog,  provided  his  dog  was  running  at  large.  He  could 
not  be  considered  as  running  at  large  if  he  was  on  his  owner's 
premises.  But  if  you  find  the  plaintiff's  dog  was  at  large,  outside 
the  plaintiff's  premises,  plaintiff  cannot  recover,  even  if  his  dog  was 
killed  by  the  defendant's  dog." 

3.  Plaintiff's  counsel  requested  the  court  to  charge  the  jury  '*'  that 
if  they  find  the  dog  had  been  properly  licensed  and  a  proper  collar 
had  been  placed  upon  his  neck,  and  by  accident  the  collar  had  been 
lost  off  of  the  dog's  neck,  and  the  plaintiff  had  no  opportunity  to 
replace  it  between  the  time  of  its  loss  and  the  killing  of  the  dog, 
that  the  plaintiff  was  equally  protected  by  the  law  as  if  the  dog 
had  the  collar  on."    This  was  refused. 

The  requirements  of  the  act  of  1878  (Laws  of  1878,  p.  483)  suffi- 
ciently appear  in  the  charge  of  the  court  as  given.  The  sixth  sec- 
tion of  that  act  is  as  follows: 

**  Any  person  may,  and  it  shall  be  the  duty  of  every  police  officer 
and  constable  of  any  township  or  city,  to  kiU  any  and  all  dogs 
going  at  large  and  not  licensed  and  collared  according  to  the  pro- 
visions of  this  act,  and  such  officers  shall  be  entitled  to  receive 
from  the  township  or  city  '*easury  fifty  cents  for  each  dog  so  killed 
bv  them." 

Defendant  claimed  protection  under  this  section. 
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A  statute  under  whicb  a  party  is  in  so  sammarj  a  manner  to  be 
deprived  of  bis  property,  by  having  it  destroyed,  should  not  be  ex- 
tended by  oonstruction.  That  dogs  have  a  value  and  are  the  prop-^ 
erty  of  their  owner  cannot  be  well  denied  at  the  present  day, 
whatever  may  have  been  the  rule  heretofore.  And  without  ques- 
tioning the  power  of  the  State  to  prescribe  such  regulations  as  may 
be  deemed  necessary  and  proper  to  prevent  injury  being  done  by 
them,  yet  we  cannot  say  that  where  the  legislature  has  authorized 
persons  to  kill  dogs  found  running  at  large  contrary  to  the  act, 
the  authority  thus  given  to  persons  can  by  oonstruction  be  so 
enlarged  as  to  embrace  animals  also.  The  legislature,  undoubt- 
edly, in  adopting  this  statute,  contemplated  that  at  least  some 
judgment  woul:  be  exercised  by  the  person  before  killing  the  dog ; 
that  he  would  take  some  steps  to  ascertain  whether  the  dog  was 
licensed  and  collared  before  killing  him,  and  if  found  not  properly 
licensed  and  collared,  then  for  that  reason  and  that  alone  he 
should  be  killed.  No  such  judgment  or  discretion  could  have 
been  exercised  in  this  case,  nor  can  there  be  any  pretense  that  the 
dog  was  killed  because  he  was  found  running  at  large  contrary  to 
the  provisions  of  the  act  We  think  the  court  erred,  therefore,  in 
its  second  charge  to  the  jury.  The  court  also  erred  in  refusing  to 
charge  as  requested  by  plaintiff's  counsel.  If  the  plaintiff  had 
oomplied  with  the  provisions  of  the  act  by  having  his  dog  properly 
licensed  and  collared  and  by  accident  the  collar  was  lost,  a  reasona- 
ble time  must  have  been  allowed  the  plaintiff  to  discover  that  fact 
and  replace  it.  There  is  so  much  justice  and  common  sense  in  thus 
allowing  the  owner  time  to  discover  and  replace  the  lost  collar  that 
no  argument  is  required  to  demonstrate  it 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
awarded. 

The  other  juatioes  ooncnrred.  JuigfnmU  rw9&r$6tL 


Pboplb  v.  Bbown. 

(S4]floh.8ai.) 

Bigamy — taid  ieeond  marriage. 

It  Is  no  dofoBse  to  mn  Indletmont  for  Ugrnmy  that  tlie  sseood  nanlage  was 
between  persons  forbidden  by  statnte  to  intennartj— as  between  U  n^gio 
and  a  white  wobuhl 
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TNFOBMATION  for  bigamy.    The  opinion  states  the  case. 

A.  J,  Smithy  attorney-general,  for  the  People. 

James  H,  Garlock,  for  respondent^  to  the  point  that  to  sustain  a 
conviction  for  bigamy  the  second  marriage  must  have  been  snch  a 
one  as  would  have  been  in  all  respects  legal  and  valid  except  for 
the  fact  that  the  defendant  then  had  a  former  wife  living,  cited  : 
3  Oreenl.  Ev.,  §  205  ;  Bishop  on  Stat  Gr.,  §  592  iReg.  v.  Fanning, 
17  Irish  0.  L.  289  ;  10  Cox's  C.  C.  411 ;  Burt  v.  Burt,  2  Swaby  ft 
Tristram,  88;  Carmichael  v.  Statey  12  Ohio  St  554;  Hayes  v. 
PeopUy  25  N.  Y.  390 ;  Reg.  v.  MiUSy  10  01.  ft  P.  689. 

OooLET,  0.  J.  The  defendant  seeks  to  avoid  the  penalties  of  a 
bigamous  marriage  by  showing  that  he  is  a  negro,  and  that  the 
other  party  to  the  marriage  was  a  white  woman,  with  whom  under 
the  statute  it  was  impossible  for  him  to  contract  marriage  at  alL 
Oomp.  L.,  §  4724.  The  argument  is,  that  if  the  ceremony  of  mar- 
riage had  taken  place  between  parties  who,  if  single,  would  be 
incapable  of  contracting  marriage,  the  marriage  ceremony  is  merely 
idle  and  void,  and  the  respondent  cannot  be  said  to  have  been 
married  a  second  time  at  all. 

The  logic  of  the  argument  is  not  very  obvious.  It  certainly  can- 
not be  based  upon  any  idea  that  there  must  be  something  of  bind- 
ing and  obligatory  force  in  the  second  marriage ;  for  every  biga- 
mous marriage  is  void,  and  it  is  the  entering  into  the  void  marriage 
while  a  valid  marriage  exists  that  the  statute  punishes.  Nor  can 
we  understand  of  what  importance  it  can  be  that  there  are  two 
elements  of  illegality  in  the  case  instead  of  one,  or  why  the  party 
should  be  relieved  from  the  consequences  of  violating  one  statute 
because  the  act  of  doing  so  was  a  violation  of  another  also. 

The  authorities  sanction  no  such  doctrine.  There  are  loose  state- 
ments  in  some  of  the  cases  that  the  second  marriage  must  have 
been  one  that,  but  for  the  existence  of  the  first,  would  have  been 
valid  ;  but  these  evidently  relate  to  the  acts  and  intent  of  the 
parties,  and  not  to  the  legal  ability  to  unite  in  a  valid  relation.  It 
was  decided  in  Rex  v.  Pensony  5  0.  ft  P.  412,  that  bigamy  was  com- 
mitted in  marrying  a  woman  under  an  assumed  name,  though  by 
Jaw  such  a  marriage  between  persons  capable  of  contracting  would 
be  void.     The  case  ot  Regina  v.  Brawn,  1  0.  &  E.  144,  was  similar 
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to  the  present  in  its  facts,  and  Lord  Denmai^^  in  summing-up  said: 
"  It  is  the  appearing  to  contract  a  second  marriage,  and  the  going 
through  the  ceremony,  which  constitutes  the  crime  of  bigamy, 
otherwise  it  neyer  could  exist  in  ordinary  cases/ as  a  previous  mar- 
riage always  renders  null  and  Toid  a  marriage  that  is  celebrated 
afterward  by  either  of  the  parties  during  the  life-time  of  the  other. 
Whether,  therefore,  the  marriage  of  the  two  prisoners  was  or  was 
not  in  itself  prohibited,  and,  therefore,  null  and  void,  does  not 
signify,  for  the  woman,  having  a  husband  then  alive,  has  commit- 
ted the  crime  of  bigamy,  by  doing  all  that  in  her  lay  by  entering 
into  marriage  with  another  man."  These  cases  are  recognized  in 
the  case  of  Hayes  v.  People^  25  N.  T.  390,  which  is  relied  upon  by 
the  respondent,  but  which  affords  no  countenance  for  his  excep- 
tions. 

The  recorder's  court  must  be  advised  that  we  find  no  error  m  the 
record,  and  that  judgment  should  be  pronounced  on  the  verdict 

The  other  justices  concurred. 

Judgment  affirmed* 


Hates  v.  Livinoston. 

94  Mloh.  884.) 


Bstoppd  in  paii — rule  of,  as  to  real  estate — cawru^  operate  to  trat^fer  title— 

statute  of  frauds. 

Under  the  statate  of  fraads  it  is  not  permiasible  that  an  estoppel  in  pais  shoold 
work  a  transfer  of  the  legal  title  to  land. 

A  mortgage  on  land  was  foreclosed  and  the  land  sold.  It  was  then  agreed 
between  A,  the  mortgagor,  and  B,  a  second  mortgagee,  that  6  shoald  buy  up 
the  title  ander  the  first  mortgage  foreclosure  sale,  and  should  then  sell  the 
land,  and  after  deducting  the  amount  of  his  own  mortgage,  and  the  sum 
paid  for  the  title,  pay  oyer  the  balance  of  the  proceeds  to  A.  This  arrange- 
ment was  carried  out  and  the  land  waa  sold  by  B  to  C  to  whom  A  represented 
that  the  title  was  in  B ;  but  it  turned  out  that  the  foreclosure  of  the 
first  mortgage  was  invalid,  and  that  the  title  was  stUl  in  A.  EM,  that  he 
was  not  estopped  from  asserting  it  against  G  because,  otherwise,  it  would  be 
permitting  an  estoppel,  resting  in  parol,  to  transfer  the  title  contrary  to  the 
statute  of  frauds. 

ACTION  of  ejectment  to  recover  possession  of  land.   The  opinion 
states  the  case. 
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WiUiam  0.  Webster,  for  plaintiff  in  error,  argued  that  the  legal 
title  to  land  cannot  pass  by  parol  under  the  proyisions  of  die 
statute  (Comp.  L.  1871,  §  4692);  that  in  ejectment  to  the  legal 
title  only,  and  the  right  of  possession  under  it,  is  involyed,  and  an 
equitable  title,  however  clear  and  indisputable,  will  not  support 
the  action  (Tyler  on  Ejectment,  75;  Adams  on  Ejectment,  32;  2 
Greenl.  on  Ev.,  g  331;  McPhersan  v.  WaUers,  16  Ala.  714;  Hamlin 
T.  Hamlin,  19  Me.  141;  Delaplaine  y.  Hitchcock,  6  Hill,  14;  WhO^ 
ney  v.  Holmes,  15  Mass.  152;  Ryder  v.  Flanders,  30  Mich.  336); 
that  the  legal  title  cannot  be  parted  with  by  mere  waiver,  or  trans- 
ferred by  an  estoppel  resting  in  parol.  Ougins  v.  Van  Oorder,  10 
Mich.  523;  Whiting  v.  Butler,  29  id.  122;  Smithy.  Mundy,  18  Ala. 
182;  Oimon  v.  Davis,  36  id.  589;  Jackson  v.  Demont,  9  Johns.  60; 
Swick  V.  Sears,  1  Hill,  18;  Mills  v.  Graves,  38  HI.  455;  Wales  v. 
Bogus,  31  id.  464;  Blake  v.  Fash,  44  id.  302;  Hurd  v.  Gushing,  7 
Pick.  169;  Heard  v.  Hall,  16  id.  457;  Hale  v.  Skinner,  117  Mass. 

Mitchel  &  Pratt,  for  defendant  in  error,  conceding  that  where, 
as  in  this  State,  the  distinction  between  legal  and  equitable  juris- 
diction is  kept  up,  the  legal  title,  so  far  as  relates  to  the  right  of 
possession,  must  prevail,  argued  that  a  plaintifF  in  ejectment  makes 
out  a  case  when  he  shows  title  or  right  of  possession,  or  any  state 
of  facts  which  estops  the  defendant  from  denying  his  title  or  right 
of  possession  {Gugins  v.  Van  Gorder,  10  Mich.  523;  Glee  v. 
Seam4i^n,  21  id.  287);  that  equity  will  not  permit  the  statute  of 
frauds  to  be  used  as  a  means  of  promoting  the  fraud  it  was 
designed  to  prevent,  and  that  the  doctrine  of  equitable  estoppel 
should  be  adopted  in  legal  tribunals,  and  applied  as  broadly  as  in 
courts  of  equity  (2  Smith's  L.  C.  651;  Rangeley  v.  Spring,  21  Me. 
130);  that  an  award  upon  a  parol  submission  to  arbitration  of  dis- 
puted titles  has  been  held  to  operate  by  way  of  estoppel  to  preclude 
either  party  from  asserting  title  in  opposition  to  the  award  {Robert- 
son V.  McNeil,  12  Wend.  578;  Clark  v.  Wethey  19  id.  320;  Caery 
V.  Wilcocks,  6  N.  H.  177;  Doe  dem.  v.  Rosser,  3  East,  15;  Bigelow 
on  Estoppel,  607);  that  examples  are  abundant  where  in  cases  of  ded- 
ications the  owner  has  been  held  estopped  by  acts  in  pais  from  assert- 
ing his  title  to  land  (and  see  Cleland  v.  Taylor,  3  Mich.  201);  and 
upon  the  main  proposition  the  following  authorities  are  cited: 
Bigelow  on  Estoppel,  6^6-7;  Hatch  v.  Kimball,  16  Me.  146;  Morse 
V.  Child,  6  N.  H.  521;  Thomson  v.  Sanborn,  11  id.  201;  Shaw  v. 
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Be^,  35  Vt.  205;  ffaUoran  v.  Whiicomby  43  id.  306;  Brawn  v. 
WJieeler,  17  Conn.  345;  Johnson  v.  Conn.Bk.,  21  id.  148;  Sayks  v. 
Smith,  12  Wend.  57;  Presbyterian,  etc.,  v.  Williains,  9  id.  147; 
Corkhill  v.  Landers,  44  Barb.  218;  ifipdfoy  v.  WittiafHS,  7  Gill  &  J. 
61;  6  Harris,  343;  Olark  v.  Diggs,  6  Ired.  159;  Duncan  v.  Duncan, 
3  id.  317;  Poo/  v.  X^t>,  41  Oa.  162;  BurkhaUer  t.  Edwards,  16 
id.  593;  Thompson  v.  Wheatly,  8  a  &  M.  499;  »f»nm>  y.  ^ofe,  1 
Miss.  119:  Z>o« V.  Pritchard,  11 S.  &  M.  327;  Xetowrf  v.  Wihon,  34  Tex. 
79;  Cornelius  v.  Burford,  28  id.  202;  Morrison  v.  Reefer,  13  La. 
Ann.  543;  Damson  y.  SiUman,  24  id.  225;  Spears  \,  Walker,  1  Head, 
166;  Merriweather  y.  Larmon,  3  Sneed,  447;  McAfferty  y.  C/oncwer, 
7  Ohio  St  99;  5^w  y.  Po«er,  50  Mo.  281;  jRwV  y.  Howard,  6  Nev. 
304;  2>at;M  y.  Davis,  26  Cal.  23. 

CooLEY,  C.  J.  In  the  court  below  Liyingston  recovered  a  judg- 
ment in  ejectment  on  the  strength  of  an  estoppel  in  pais.  His 
case  was  that  Hayes,  whose  title  to  the  land  at  a  former  time  was 
conceded,  had  giyen  two  mortgages  upon  it,  one  of  which  had  been 
foreclosed  ander  the  power  of  sale,  and  the  land  sold  to  a  third 
party;  that  the  other  being  held  by  one  Corey,  an  arrangement 
was  made  between  him  and  Hayes,  under  which  Corey  was  to  buy 
up  the  title  under  the  foreclosure,  and  then,  when  he  should  be  able 
to  find  a  purchaser,  sell  the  land  and  from  the  proceeds  take  out 
the  amount  of  his  mortgage  and  the  amount  he  should  haye  paid 
for  the  foreclosure  title,  and  pay  oyer  the  remainder  to  Hayes; 
that  this  arrangement  was  carried  out  so  far  as  concerned 
the  purchase  of  the  foreclosure  title,  and  that  subsequently  Corey 
sold  to  Liyingston,  being  first  told  to  do  so  by  Hayes,  and 
Liyingston  not  making  the  purchase  until  assured  by  Hayes 
that  the  land  was  Corey's,  though  the  latter  was  to  pay  oyer 
to  Hayes  a  surplus  from^  the  purchase-price  when  the  sale  was 
made.  This  case  was  disputed  by  Hayes,  who  claimed  that  what- 
oyer  was  paid  by  Corey  in  acquiring  the  foreclosure  title  was  only 
a  loan  to  be  repaid  with  interest.  The  dispute  as  to  these  facts 
would  not  haye  been  important  in  the  ejectment  suit,  had  the  fore- 
closure title  proyed  to  be  yalid,  but  it  was  claimed  on  one  side,  and 
conceded  on  the  other,  that  it  was  defectiye,  and  left  the  legal  title 
in  Hayes.  But  Liyingston  insisted  that  Hayes,  by  his  arrange- 
ment with  Corey,  and  by  telling  Liyingston,  after  Corey  bought, 
that  the  latter  was  owner,  had  estopped  himself  from  setting  up 
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any  title  in  opposition  to  that  which  Livingston  had  acquired  in 
reliance  upon  his  own  statement ;  and  the  circuit  judge  so  in- 
structed the  jury.  The  jury  having  found  the  facts  to  be  as 
claimed  by  Livingston,  a  verdict  and  judgment  in  his  favor  fol- 
lowed  as  of  course. 

If  the  rule  of  estoppel  in  pais  is  the  same  when  the  right  to  real 
property  is  involved  as  it  is  when  only  personalty  is  in  question, 
the  circuit  judge  was  undoubtedly  right  in  his  instruction.  The 
principle  is  so  old  that  it  has  ceased  to  be'brought  into  controversy, 
that  when  one  has  knowledge  that  his  own  chattels  are  being  sold 
as  the  property  of  another,  and  encourages  the  sale  without  assert- 
ing his  right,  or  even  by  his  silence  allows  a  purchase  to  be  made 
in  ignorance  of  his  title,  he  shall  not  thereafter  be  permitted  to 
assert  such  title  to  the  prejudice  of  the  purchaser.  The  rule  is  as 
sound  in  morals  as  it  is  indisputable  in  point  of  law  ;  and  has 
often  been  recognized  in  this  court.  Dann  v.  Owiney,  13  Mich. 
239 ;  Trueadail  v.  Ward,  24  id.   117 ;  Meister  v.  Birnm,  id.  435. 

But  a  difficulty  arises  when  it  is  proposed  to  apply  the  same 
principle  to  real  estate.  The  statute  of  frauds  is  express  that  no 
interests  in  lands,  with  certain  exceptions  which  are  unimportant 
here,  shall  be  created  or  transferred  otherwise  than  by  deed ;  and 
although  it  is  perfectly  true,  as  is  shown  by  Mr.  Bigelow  in  his 
treatise  on  the  law  of  Estoppel  (p.  606),  that  where  one  by  his  con- 
duct is  precluded  in  law  from  asserting  his  title  in  property,  there 
is  strictly  no  transmission  of  title,  yet  this  is  a  mere  technicality ; 
the  legal  consequences  are  precisely  the  same,  and  for  all  practical 
purposes  the  estoppel  works  a  conveyance.  It  would  hardly  be 
creditable  to  the  administration  of  the  law  if  the  application  of  a 
statute  so  important  as  the  statute  of  frauds  should  be  turned  away 
and  defeated  by  a  technicality  so  shadowy  and  unsubstantiaL 

It  is  not  to  be  denied,  however,  tba!^  there  are  several  oases 
which  apply  the  doctrine  of  estoppel  indiscriminately  to  both  real 
and  personal  estate.  The  cases  in  Maine  are  very  decided.  Hatek 
V.  KimbdU,  16  Me.  146  ;  Durham  v.  Alden,  20  id.  228 ;  BangelegY. 
Spring,  21  id.  13  ;  Capeland  v.  Oopdandy  28  id.  525 ;  SUvens  v. 
McNamaray  86  id.  176 ;  Bigelow  v.  Ibss,  59  id.  162.  These  cases 
appear  to  have  overruled  Hamlin  v.  Hamliny  19  Me.  141.  The  fol- 
lowing are  usually  referred  to  as  supporting  the  Maine  oases: 
McCune  v.  McMichady  29  Oa.  312;  Beaupland  v.  McKeeny  28 
Penn.  St  124  ;  Shaw  v.  Beebey  35  Vt.  205  ;  Brawn  v.  Wheeier,  17 
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Conn.  345  ;  Broum  v.  Baioefi,  30  N.  Y.  619 ;  Barham  v.  TurbevilU^ 
1  Swan,  437.  Of  these  the  Georgia  case  related  to  a  parol  partition 
of  slaves  acquiesced  in  until  after  the  death  of  one  of  the  parties, 
and  was  decided  without  any  discussion  of  or  reference  to  the  dis- 
tinctions between  real  and  personal  estate.  The  case  in  Penn- 
sylvania was  a  suit  on  a- promissory  note  given  on  a  purchase 
of  lands,  the  payment  of  which  was  resisted  on  the  ground 
of  failure  of  title.  The  persons  in  whom  the  title  was  alleged 
to  be  had  been  the  plaintiff's  agents  in  the  sale,  and  had 
been  paid  a  commission  for  making  it;  and  they  were  held 
to  be  estopped  from  denying  the  plaintiff's  right  It  is  to 
be  observed  of  this  case  that  the  title  was  only  incidentally 
in  question,  and  also  that  in  Pennsylvania  the  distinction  between 
legal  and  equitable  remedies  is  not  kept  up.  In  the  Vermont  case  the 
court  is  contented  to  dispose  of  the  question  very  briefly  by  saying 
that  the  rule  of  estoppel  which  is  applied  to  personal  property 
**  upon  reason  and  principle,  to  prevent  fraud  and  promote  justice, 
should  be  extended  to  real  property."  It  would  have  been  more 
satisfactory  if  the  court  had  pointed  out  on  what  grounds,  when 
the  legislature,  '^  to  prevent  frauds  and  promote  justice,"  had  ap- 
plied wholly  different  rules  to  the  transfer  of  personal  property,  and 
of  real  property,  the  courts  could  justify  their  action  in  venturing  to 
abolish  the  distinction.  The  Connecticut  case  was  one  in  which  the 
question  of  estoppel  related  to  a  distribution  of  property  which, 
though  not  in  pursuance  of  the  statute,  had  been  sanctioned  by  a 
written  agreement  of  the  parties.  In  the  New  York  case  the  complaint 
was  of  the  flooding  of  the  plaintiff's  mill  by  a  dam  which  set  the  water 
back  upon  it ;  and  the  question  was,  whether  the  defendants  were 
estopped  from  asserting  title  to  the  land  on  which  the  mill  stood, 
by  the  fact  that  the  ancestor  through  whom  they  claimed  had  as- 
serted no  right  at  the  time  the  plaintiffs  bought  the  land  and  built 
the  mill,  though  aware  of  all  the  facts.  The  case  was  begun  and 
tried  under  the  Code,  which  does  away  with  the  distinction  between 
legal  and  equitable  actions.  The  case  in  Swan  goes  to  the  extreme 
of  sustaining  an  estoppel  against  an  infant,  and  certainly  would 
not  be  followed  in  this  State.     Ryder  v.  Flanders^  30  Mich.  336. 

Some  other  cases  may  be  mentioned  which  we  think  are  distin- 
guishable, though  in  some  of  them  a  doctrine  is  asserted  as  broad 
as  that  whio6  is  maintained  by  the  cases  in  Maine.  Blackwood  v. 
JoiiM,  4  Jones'  Eq.  66,  was  a  case  where  one  by  his  conduct  was 
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held  estopped  from  asserting  a  lien  upon  lands.  Besides  being 
in  equity,  it  may  be  said  of  the  case  that  what  was  in  dispute  was 
not  the  title,  but  something  supposed  to  incumber  it.  WitUer^s 
Appeal,  35  Penn.  St.  523,  was  where  the  estoppel  related  to  a  daim 
to  surplus  moneys  on  a  sale  of  lands.  Stevens  v.  Denfiett,  51  N. 
H.  324,  was  one  where  the  doctrine  was.  applied  to  the  use  of  a  well 
on  the  land  of  another,  to  which  the  party  claimed  right  by  user. 
Winchell  v.  Edwards,  57  111.  41,  was  a  case  in  which  it  waS  held 
that  one  was  precluded  from  asserting  a  secret  equitable  title  as 
against  the  legal  title,  and  is  obviously  not  in  point.  Pool  y.  L&wi^, 
41  Oa.  162,  was  one  in  which  the  estoppel  concerned  the  right  to 
rely  upon  a  verbal  agreement  concerning  the  flow  of  water  in  a 
natural  water-course,  and  like  the  last,  has  no  application.  Mariner 
V.  Milwaukee,  etc.,  R.  R.  Co.,  26  Wis.  84,  was  a  case  of  election 
between  taking  lands  and  taking  moneys.  PlaU  v.  Squire,  12  Mete. 
494,  was  one  where  the  question  was  as  to  the  actual  payment  of  a 
mortgage.  OiU  v.  Denton,  71  N.  0.  341 ;  S.  C,  17  Am.  Bep.  8, 
was  where  an  officer  who  had  induced  a  person  to  buy  lands  by 
representing  them  to  be  free  from  liens,  was  held  estopped  from 
afterward  claiming  the  lands  on  a  purchase  under  an  execution 
which  was  held  by  him  when  the  representations  were  made.  Man- 
ifestly neither  this  case  nor  that  in  Metcalf  involves  the  question 
we  are  now  considering. 

The  following  were  either  cases  in  equity  or  cases  in  which, 
under  permission  of  the  statute,  an  equitable  defense  was  relied 
upon  :  Wendell  v.  VanRensselaer,  1  Johns.  Oh.  344 ;  Starrs  v. 
Barker,  6  id.  166  ;  Tilton  v.  Nelson,  27  Barb.  595  ;  Barnes  v.  Mo- 
Kay,  7  Ind.  301 ;  Snodgrass  v.  Ricketts,  13  Gal.  359 ;  My  ▼.  Vahn^ 
tine,  12  Pick.  40 ;  Foster  v.  Bigehw,  24  Iowa,  879  ;  Junction  K  R. 
Co.  V.  Harpold,  19  Ind.  347  ;  Bums  v.  Taylor,  23  Ala.  255  ;  New- 
some  V.  Collins,  43  id.  656.  These  cases  have  no  neoessary  bearing, 
and  their  correctness  may  be  conceded.  Equity  may  always  compel 
the  owner  of  the  title  to  release  it  where  that  is  the  proper  redress 
for  a  fraud  committed  by  him  in  respect  to  the  title ;  but  the 
remedy  Is  properly  administered  by  compelling  the  fraudulent 
owner  to  convey,  instead  of  treating  the  oase  as  one  of  estoppel  in 
the  strict  sense. 

The  following  were  cases  in  which  the  doctrine  of  estoppel  was 
applied  to  a  voluntary  adjustment  of  boundaries  between  contig* 
uous  estates  :  Robinson  v.  Justice^  2  Penn.  Si  19 ;  Spitter  v.  ScribnsTf 
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36  Vt  246 ;  Halloran  v.  Whitcomb,  43  id.  306  ;  Merriweather  v. 
Larmony  3  Sneed,  447 ;  Spears  v.  WcUker,  1  Head,  166;  McAfferty 
V.  Conaver,  7  Ohio  (N.  8.),  99 ;  Gove  v.  White,  23  Wis.  282.  The 
principle  of  these  cases  has  been  approved  in  this  State.  Reed  v. 
Drake,  29  Mich.  222  ;  Stewart  y.  Carleton,  31  id.  270.  It  is  not 
supposed  that  in  such  cases  the  title  is  affected.  The  parties  have 
only  by  their  agreement  and  conduct  determined  the  limits  of  their 
respective  ownerships.  Oases  like  that  of  Noyes  v.  Ward,  19  Conn. 
350,  which  was  one  of  the  dedication  of  lands  to  public  uses,  have 
no  application,  because  dedications  are  not  within  the  statute  of 
frauds.  They  would  not  be  referred  to  at  all  but  for  the  fact  that 
they  are  sometimes  spoken  of  as  cases  of  estoppel.  Ougtns  v.  Van 
Oorder,  10  Mich.  523,  on  which  some  reliance  is  placed  in  this  case, 
is  not  at  all  in  point  In  that  case  the  grantee  in  an  unre- 
corded deed  had  consented  to  its  destruction,  and  to  the  convey- 
ance of  the  land  described  therein  to  a  third  party,  who,  by  recording 
his  deed,  became  the  apparent  owner  of  a  record  title,  as  he  was 
unquestionably  the  owner  in  equity.  Afterward  a  title  was  asserted 
under  the  destroyed  deed,  and  the  question  was  of  the  right  to  in- 
troduce parol  evidence  of  its  existence  and  destruction.  Justice 
Manning,  after  pointing  out  that  the  case  was  within  the  statute 
of  frauds,  and  that  the  destruction  of  the  deed  did  not  affect  the 
title,  proceeded  to  say:  **  Secondary  evidence  cannot  be  received  to 
prove  a  fact  without  first  laying  a  foundation  for  it  in  accounting 
for  the  absence  of  that  which  is  primary.  The  deed  to  Ooodrich  is 
the  best  evidence  of  title.  This  is  not  produced,  and  its  destruc- 
tion is  accounted  for  in  a  way  that  shows  it  would  be  dishonest  in 
him  to  claim  any  thing  under  it.  It  was  destroyed  in  pursuance 
of  an  agreement  between  him  and  his  grantors,  after  the  purchase- 
money  had  been  returned  to  him,  with  a  view  of  revesting  the 
title.  It  was  done  with  his  consent  and  for  a  valuable  considera- 
tion. The  law  will  not  recognize  such  a  state  of  facts  as  an  ex- 
cuse for  the  non-production  of  the  deed.  Its  language  to  Goodrich 
would  be,  if  he  was  defending,  *  Sir,  you  are  estopped  by  your  own 
acts  from  proving  the  contents  of  the  deed  by  parol  evidence; '  and 
the  defendant  who  claims  through  him  has  no  greater  rights  than 
he."  It  thus  appears  that  the  only  question  in  the  case  was  one  of 
primary  and  secondary  evidence.  Had  the  deed,  when  the  trans- 
action took  place,  been  laid  aside  instead  of  being  destroyed,  and 
subsequently  been  brought  forward  and  relied  upon,  the  case  would 
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have  been  wholly  different,  and  nothing  said  by  Justice  Man's  ing 
woald  have  had  application.  In  such  a  case  the  right  of  property 
would  have  been  involved;  in  the  case  actually  considered  it  was 
only  the  quality  of  the  evidence  to  establish  the  right 

The  following  cases  have  more  or  less  bearing  on  the  question 
involved  in  this  suit  In  Jackso^i  v.  Shearman,  6  Johns.  19,  21,  it 
is  said  by  the  court  that  parol  acknowledgments  as  to  the  title  to 
real  property  **  are  generally  a  dangerous  species  of  evidence;  and 
though  good  to  support  a  tenancy,  or  to  satisfy  doubts  in  cases  of 
possession,  they  ought  not  to  be  received  as  evidence  of  title.  This 
would  be  to  counteract  the  beneficial  purposes  of  the  statute  of 
frauds."  In  Jackson  v.  Vosburgh,  7  Johns.  186,  parol  evidence  of 
a  disclaimer  of  title  was  rejected  on  the  same  ground.  In  Wright 
V.  DeChroffy  14  Mich.  164,  it  was  decided  by  this  court  that  an 
estoppel  could  not  be  made  out  against  a  widow's  claim  to  dower, 
by  showing  that  she,  as  administratrix  of  her  husband's  estate, 
had  sold  the  land  and  agreed  to  assert  no  claim  on  her  own  behaU. 
In  Parker  v.  Barker,  2  Mete.  423,  a  parol  promise  to  release  a 
mortgage  interest  in  lands  was  held  inoperative,  although  acted 
upon,  the  case  corresponding  in  principle  with  the  one  last  cited. 
The  point  here  involved  was  directly  passed  upon  in  Stoick  v.  Sears, 
1  Hill,  17, 19.  There,  in  reviewing  a  trial  in  ejectment,  Bboksok, 
J.,  says:  ''  Evidence  was  offered  to  show  that  the  plaintiff  stood  by 
and  not  only  saw  the  defendant  buy  of  others,  but  advised  him  to 
do  so,  without  disclosing  the  title  which  he  now  sets  up.  The  evi- 
dence was  properly  rejected.  The  plaintiff  is  not  estopped  in  a 
court  of  law  to  assert  his  title."  ^*  If  the  defendant  finds  it  neces- 
sary to  rely  upon  this  part  of  the  case,  he  must  go  into  a  court  of 
equity."  This  case  is  not  referred  to  in  the  subsequent  case  of 
Brown  v.  Bowen,  30  N.  Y.  519,  and  it  is  to  be  presumed  that  the 
last  case  was  supposed  to  be  distinguishable.  Davis  v.  Davis,  26 
Oal.  23,  while  it  was  not  decided  that  the  doctrine  of  estoppel  was 
inapplicable  where  the  title  to  real  estate  was  in  question,  the  dan- 
ger of  applying  it  to  the  overthrow  of  the  statute  of  frauds  was 
very  distinctly  pointed  out.  The  question  is  distinctly  met  in 
Doe  V;  Walters,  16  Ala.  714,  in  which  it  is  said  by  Dabgan,  G.  J., 
delivering  the  opinion  of  the  court,  that  ''the  title  to  land  can 
pass  only  by  deed,  and  an  estoppel  at  law,  which  works  a  divestore 
of  title,  can  be  created,  in  my  opinion,  only  by  as  high  evidence. 
I  have  looked  with  some  care  into  the  English  oaaoa,  but  I  have 


OCTOBEK  TERM,  1876.  541 

1 

Hayes  v.  Livinfi^ton. 

not  found  one  in  which  a  plaintiff  at  law  was  held  to  be  bound  by 
a  parol  estoppel,  when  the  subject-matter  was  such  that  the  title 
could  pass  only  by  deed.  If  the  title  could  pass  by  delivery,  or  by 
parol,  then  a  party  shall  be  bound  by  a  parol  estoppel ; "  and  the 
learned  judge  quotes,  among  other  cases,  that  of  Knight  v.  Wall, 
2  Dev.  &  Bat,  as  deciding  that  ''title  to  slaves  could  not  be  made 
out  at  law  by  a  parol  estoppel ;  and  if  {raud  had  been  practiced  on 
the  party,  he  must  seek  his  redress  in  equity."  To  this  effect 
also.  West  v.  Tilghman,  9  Ired.  163,  may  be  referred  to.  And  as 
to  the  doctrine  in  Alabama,  further  reference  may  be  made  to 
Smith  V.  Mundy,  18  Ala.  1 82.  The  decisions  in  Illinois  are  equally 
clear  and  pointed.  In  Milh  v.  GraveSy  38  111.  455,  466,  where  the 
precise  question  was  involved.  Walker,  G.  J.,  says  :  ''  Had  the 
acts  which  were  proved  constituted  an  estoppel,  it  would  have  been 
simply  an  equitable  right  incapable  of  assertion  in  a  court  of  law. 
Wales  V.  Bogue,  31  id.  464.  There  can  be  no  pretense  that  mere 
oral  declaration  can  ever  transfer  the  legal  title ;  and  equitable 
titles  and  demands  are  not  cognizable  in  a  court  of  law.  Even  if 
this  were  such  an  estoppel  as  the  defendant  claims,  the  legal  title 
is  in  Ellis '  heirs  or  grantees.  After  a  careful  examination  of  the 
adjudged  cases,  we  are  unable  to  find  that  such  estoppeU  can  be 
made  available  in  a  court  of  law.  Estoppels  relating  to  real  estate, 
BO  far  as  we  can  find,  have  been  uniformly  enforced  in  courts  of 
equity,  and  usually  by  injunction  ;  and  this  is  manifestly  in  accord- 
ance with  the  analogies  of  the  law."  In  Blake  v.  Fash,  44  id.  302, 
this  doctrine  is  reaffirmed  by  Mr.  Justice  Breese,  speaking  for  the 
court.  It  also  had  the  approval  of  this  court  in  Ryder  v.  Flanders, 
30  Mich.  336,  344,  where  it  was  distinctly  denied  in  an  opinion  by 
Mr.  Justice  Ghristianoy  that  an  equitable  estoppel  can  consti- 
tute a  defense  at  law. 

Upon  this  statement  of  the  cases  it  is  apparent  that,  while  there 
are  authorities  both  ways,  it  cannot  be  said  that  the  weight  of 
authority  is  with  the  ruling  below,  unless  the  case  of  settlement 
of  boundary  lines  and  those  of  dedication  are  in  point.  The  first 
have  not  usually  been  disposed  of  on  that  ground,  but,  on  the  con- 
trary, such  settlements,  when  acquiesced  in,  are  supported  for  the 
very  reason  that  they  pass  no  title,  but  only  define  what  it  is  that 
the  title  embraces.  And  surely  cases  of  dedication  are  foreign  to 
this  question.  A  dedication  is  in  one  sense  a  conveyance,  but  it  is 
neither  within  the  mischiefs  the  statute  of  frauds  was  aimed  at. 
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nor  does  the  statute  come  in  question  in  making  it  out.  It  is  a 
gift  publicly  made  with  tender  of  possession,  and  publicly  accepted  ; 
and  is  as  free  from  a  likelihood  of  being  affected  by  frauds  and 
perjuries  as  almost  any  supposable  case ;  and  it  is  as  well  made  out 
by  oral  declarations  as  by  any  formal  conveyance.  But  a  grant  to 
an  individual  is  not  suffered  to  be  thus  made  ;  if  it  were,  it  would 
be  needless  to  invoke  the  doctrine  of  estoppel  in  support  of  an  oral 
transfer.  Indeed,  in  those  cases  of  dedication  in  which  estoppel 
is  discussed,  it  is  not  strictly  estoppel  that  is  in  question,  but 
rather  the  right  of  the  party  to  recall  his  gift  To  treat  such  a 
question  as  one  of  estoppel,  is  a  careless  use  of  terms.  But  con- 
ceding the  doctrine  of  estoppel  to  apply  in  cases  of  dedication,  the 
question  here  at  issue  is  still  nntouQhed;  for  here  the  question  is, 
how  we  are  to  get  over  or  evade  the  statute  of  frauds,  which  in 
cases  of  dedication  is  not  involved. 

The  suggestion  that  the  application  of  the  estoppel  only  prevents 
circuity  of  action,  is  one  which  overlooks  the  distinction  between 
legal  and  equitable  remedies.  It  may  be  plausibly  urged  that  no 
such  distinctions  should  be  kept  up;  but  they  are  kept  up,  and 
until  recently  in  this  State — as  is  still  the  case  in  some  others  — 
the  practice  in  equity  has  permitted  some  evidence  to  be  reached 
which  was  not  available  at  law.  This  is  no  longer  the  case  in  this 
State;  but  there  is  nothing  in  our  legislation  which  permits  cases 
where  one  claims  that  equitably  the  title  or  the  possession  of  lands 
should  be  awarded  to  him  because  of  the  fraud  of  the  legal  owner, 
to  be  tried  as  common-law  cases  by  jury.  Perhaps  one  reason  for 
this  may  be  that  jurors  are  not  likely  to  understand  and  appreciate 
the  importance  of  an  adherence  to  ttie  statute  of  frauds  so  weU  as 
those  who  have  been  educated  in  a  knowledge  of  the  reasons  which 
led  to  its  enactment;  and  a  jury  mighty  therefore,  be  overready  to 
set  aside  titles  on  parol  evidence  of  mere  words  or  mere  failure  to 
utter  words.  But  whatever  may  be  the  reasons,  and  whether  satis- 
factory to  ourselves  or  not,  we  are  not  at  liberty  to  disregard  the 
fact  that  the  legislation  of  the  State  still  leaves  equitable  claims  to 
be  tried  in  the  courts  of  equity.  And  when  one  asserts  that  the 
owner  of  land  ought  to  surrender  it  to  him,  because  of  the  owner's 
fraudulent  acts  and  conduct,  it  is  manifest  that  his  claim  is  only 
an  equitable  claim,  set  up  and  asserted  against  the  legal  claim.  The 
one  has  the  legal  title,  and  the  other  seeks  to  overthrow  it  by 
proving  a  superior  equity.    This  he  may  be  able  to  do  in  a  court  of 
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equity,  bat  we  cannot  admit  that  at  law  the  legal  title  is  not  enti- 
tled to  prcvaiL 

Those  cases  in  which  it  has  been  decided  that  a  deed  given  by 
one  assuming,  but  without  authority,  to  be  agent  for  the  nominal 
grantor,  cannot  be  ratified  by  parol,  are  not  without  a  bearing  in 
this  connection.  DesptUch  Line  of  Packets  v.  Bellamy  Manf,  Co., 
12  N.  H.  205,  231;  Blood  v.  Goodrich,  9  Wend.  68;  Hunter  v. 
Parker,  7  M.  &  W.  322,  343.  The  parol  ratification,  especially  if 
accompanied  by  an  acceptance  of  the  purchase-price,  is  certainly 
sufficient  to  make  out  a  case  of  strong  equity,  if  that  were  all  that 
was  needful  to  the  estoppel. 

But  apart  from  all  authority,  the  reasons  against  such  an  applica- 
tion of  the  doctrine  of  estoppel  appear  to  us  entirely  conclusive. 
Our  title  deeds  are  supposed  to  be  the  best  possible  protection  to 
estates,  and  the  policy  of  the  law  makes  them  so.  They  prove 
themselves,  aud  the  record  of  them  is  notice  upon  which  every  one 
may  rely  in  bargaining  for  and  in  acquinng  lands.  The  law  does 
not  permit  the  title  to  rest  in  parol,  nor  does  it  allow  any  thing 
which  is  evidenced  by  the  deeds  to  be  changed  on  parol  testimony 
of  promises,  agreements  or  understandings.  But  by  this  doctrine, 
while  the  instruments  of  title  are  conceded  to  be  indisputable,  they 
are  allowed  to  be  set  aside  on  parol  evidence  of  the  owner's  admis- 
sions or  statements,  though  this  species  of  evidence  is  confessedly 
the  least  reliable  of  all  which  the  law  admits.  The  best  evidence 
of  title  is  thus  allowed  to  be  overcome  and  set  aside  by  the  weakest. 
A  conversation  misunderstood  or  falsely  reported  controls  the  most 
perfect  chain  of  conveyances,  and  any  estate  —  the  most  valuable 
in  the  land  equally  with  the  most  worthless — is  liable  to  be  taken 
from  the  owner  on  the  impression  which  a  jury  receives  of  the  pre- 
ponderance of  evidence  concerning  words  which  witnesses  may 
have  imperfectly  heard,  or  incorrectly  understood,  or  the. purport 
of  which  they  may  have  unintentionally  colored,  or  purposely 
wrenched  from  the  real  meaning  in  the  mind  of  the  speaker.  The 
evils  against  which  the  statute  of  frauds  was  aimed  are  all  here  in 
their  most  threatening  form;  and  it  seems  to  us  a  trifling  with  the 
statute  to  refuse  to  apply  it  to  a  case  clearly  within  its  spirit,  when 
in  order  to  exclude  it  from  ttie  letter  it  is  necessary  to  put  the  title 
out  of  view  and  deny  that  it  is  involved,  though  the  decision  is 
effectually  to  dispose  of  it. 
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The  judgment  must  be  reversed,  with  costs,  and  a  new 

ordered. 

The  other  jnstioes  cononrred. 

Judgment  reoer»etL 


Ward's  Obivtbal  avd  Paoifio  Lakb  Oompakt  y.  Buaira. 

(84]Ilch.  tf».) 

Damuigei  — farfaiOMT€  to  trantport  ordinary  m&rehaindite, 

AeHon  against  a  carrier  for  breach  of  bis  agreement  to  cany  salt  by  water  to 
a  market.  HM^  that  the  measure  of  damage  was  the  exoeae  in  Talne  at 
the  place  of  destination  at  the  time  when  it  should  have  arrived  there,  over 
its  value  at  the  place  of  shipment  and  the  agreed  rates  for  traasportatioii ; 
and  that  the  extra  expense  of  transporting  it  by  land  was  not  reeoverable. 

ACTION  to  recover  damages  for  breach  of  contract  to  cany 
salt.     The  opinion  states  the  case. 

Moarey  Oanfield  di  Warner,  for  pkintiff  in  error. 
Alfred  Russely  for  defendant  in  error. 

Gampb^IiL,  J.  Elkins  recovered  damages  agamst  the  plaintiff 
in  error  for  failure  to  carry  certain  salt  from  Bay  City  to  Chicago^ 
in  November,  1874. 

Elkins  was  a  salt  dealer  in  Chicago,  and  sued  upon  an  alleged 
contract  whereby  the  plaintiff  in  error  was  to  carry  three  cargoea 
of  salt,  of  about  seventeen  thousand  bushels  in  all,  only  one  of 
which  was  taken.  The  cargoes  were  to  be  called  for  from  the  15th 
to  the  20th  of  November.  The  regular  business  of  plaintiff  in 
error  was  between  Buffalo  and  Duluth,  with  power,  as  was  claimed, 
to  do  business  elsewhere  on  the  lakes. 

Elkins  gave  evidence  tending  to  show  that  he  could  not  get 
vessels  to  carry  the  salt  after  plaintiff's  default.  He  had  it  taken 
by  rail  to  Chicago  in  lots  as  he  wanted  it,  from  January  to  some 
time  in  April,  1875,  and  was  allowed  to  recover  the  difference 
between  the  price  agreed  on  with  plaintiff  and  what  he  paid  for 
the  transportation  by  rail.    This  is  the  chief  error  complained  of. 

We  do  not  see  upon  what  rule  this  recovery  can  be  justified.  The 
damages  to  which  Elkins  was  entitled,  if  any,  would  be  such  ai 
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would  have  placed  him  in  the  position  he  would  have  occupied  had 
the  salt  been  taken  to  Chicago  by  yessel  as  agreed.  It  was  not  an 
article  of  specific  utility  for  preservation,  but  an  article  of  mer- 
chandise, and  only  valuable  as  such.  The  only  advantage  he  could 
have  gained  by  a  timely  shipment  according  to  contract  would 
have  been  the  excess  of  the  value  of  salt  in  the  Chicago  market  at 
the  date  when  it  should  have  arrived,  beyond  what  it  was  worth  in 
Bay  City  and  the  expenses  of  loading,  shipment  and  dehvery  at 
his  warehouse  in  Chicago.  If  there  was  no  such  excess  in  value  at 
that  time,  then  he  was  not  damaged.  If  there  was  such  an  excess, 
then  he  was  entitled  to  that,  and  nothing  more. 

He  would  not  have  been  justified  in  procuring  shipment  by  rail, 
if  the  railroad  prices  would  have  rendered  it  unprofitable.  There 
are,  no  doubt,  cases  whnc  property  is  of  such  a  nature,  or  where 
the  necessity  of  having  it  at  a  certain  point  is  so  imperative,  that 
the  circumstances  may  justify  employing  any  transportation  which 
is  accessible,  and  may  render  the  difference  in  cost  of  transporta- 
tion a  proper  measure  of  damages.  But  this  can  never  be  proper 
in  regard  to  ordinary  articles  of  consumption,  always  to  be  found 
in  the  market,  and  only  valuable  to  the  owner  for  their  merchant- 
able qualities.  A  person  has  no  right  to  put  others  to  an  expense 
of  such  a  nature  as  he  would  not  as  a  reasonable  man  incur  on  his 
own  account.  Le  Blanche  v.  London  it  N,  W.  R.  W.  Co.,  L.  B.,  I 
C.  P.  D.  286. 

When  such  a  necessity  exists,  it  is  maintained  only  as  a  neces- 
sity, and  allowed  because  of  its  urgency.  If  such  a  rule  is  ever 
applicable,  it  cannot  be  satisfied  by  allowing  a  party,  instead  of 
seeking  other  means  of  carriage  immediately  at  hand,  to  await  his 
leisure  and  speculate  on  future  chances,  and  make  shipments  piece- 
meal as  was  done  here. 

It  is  altogether  likely  that  after  the  close  of  navigation,  and  as 
the  winter  goes  on,  prices  may  rise  so  as  to  warrant  shipments  by 
rail,  when  this  would  not  have  been  profitable  earlier  ;  and  it  may 
be  possible,  after  paying  railroad  rates,  to  make  as  much  profit  as  if 
the  salt  had  been  received  by  steam  on  the  lakes  and  put  in  market 
in  the  fall  at  fall  rates.  It  would  be  absurd  to  say  that  these 
deliberate  winter  shipments  were  necessitated  or  justified  by  failure 
to  get  shipping  facilities  during  the  season,  or  near  the  close  of 
navigation  in  November.  It  would  be  equaly  unjust  to  allow  the 
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owner  of  the  salt  to  specalate  on  the  chanees  of  a  market  wifehoat 
risk  to  himself. 

The  rule  of  damages  should  have  been  as  previously  indicated,  and 
should  in  no  case  exceed  the  damages  actually  incurred.  A  party 
who  has  lost  nothing  by  a  breach  of  contract  is  not  entitled  to 
damages  of  a  substantial  character. 

We  think  there  was  also  error  in  allowing  the  statements  of  a 
steamboat  clerk,  who  was  not  shown  to  occupy  any  position  of  gen- 
eral agency,  to  be  received  in  evidence  to  bind  the  company;  and  that 
improper  questions  were  allowed,  which  called  for  the  inferences 
of  a  witness  rather  than  the  actual  terms  of  the  contract  in  suit 
But  we  do  not  enlarge  upon  these,  as  they  are  not  likely  to  arise 
again,  and  the  main  issue  is  upon  the  question  of  damages  and  the 
real  terms  of  the  agreement,  as  absolute  or  conditionaL 

The  judgment  must  be  reversed,  with  oosts,  and  a  new  trial 
granted. 

The  other  justices  concurred. 

Judgment 


O^SKS 


SUPREME  JUDICIAL  COURT 
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Adams  t.  Blbthbn. 

(do  Me.  1ft.) 

NtgcHabU  inikV(mmU^indoriemefU--^liimUati&n  of  tpeeM  ind0r9$in0nL 

The  pajee  of  a  negotiable  note  wrote  and  signed  his  name  to  the  following 
words  npon  the  back  thereof  :  "  I  this  da^  sold  and  delivered  to  Catherine 
M.  Adams  the  within  note.*'  ffeldy  that  he  was  liable  as  an  ordinary 
indorser. 

ASSUMPSIT  against  the  defendant,  Blethen,  as  indorser  of  a 
negotiable  promissoiy  note  payable  to  his  order  and  by  him 
•transferred  to  the  plaintiff,  as  stated  in  the  opinion.  At  the  trial 
the  presiding  judge  mled  as  matter  of  law  that  under  the 
indorsement  upon  the  face  of  the  paper  the  defendant  was  not 
liable  as  an  indorser^  and  excluded  evidence  offered  by  the  plain^ 
tiff  that  the  agreement  between  the  parties  was  that  the  defend- 
ant should  be  liable. 

After  the  evidence  was  out,  the  action  was  withdrawn  from  the 
jury  and  submitted  to  the  law  court.  If  the  action  was  maintain- 
able, it  was  to  stand  for  trial ;  if  not,  the  plaintiff  to  be  nonsuited. 

J.  C.  Madigan  S  ,J,  P.  Danworth,  with  whom  were  W.  Mi 
Robinson  A  J.  B,  Hutchinson,  for  plaintiff. 

X.  PotoerSf  for  defendant 
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Petbbs,  J.  The  defendant^  payee  of  a  negotiable  note,  signed 
his  name  on  the  back  of  it  under  these  words  :  ^^  I  this  day  sold 
and  deliyered  to  Catharine  M.  Adams  (plaintiff)  the  within  note." 
We  think  that  the  defendant  thereby  assumed  all  the  liabilities  of 
an  ordinary  indorsement  of  the  note.  No  word  in  the  writing 
indorsed  upon  the  note  negatives  or  qualifies  such  an  idea.  The 
liabilities  implied  by  indorsii^g  a  note  can  be  qualified  or  restricted 
only  by  express  terms.  Here  the  only  restriction  is,  that  the  in- 
dorsement is  made  special  to  Catharine  M.  Adams.  The  defend- 
ant declares  that  he  sold  and  delivered  the  note.  Every  indorser 
of  a  bill  or  note  impliedly  says  the  same  thing  by  his  indorsement. 
The  defendant  did  sell  and  deliver  the  note,  and  by  making  that 
declaration  over  his  name  on  the  back  of  it  he  also  agreed  to  pay 
the  note  to  the  plaintiff  according  to  its  tenor,  upon  seasonable 
notice,  if  the  maker  did  not  pay  it  His  contract  is  in  pari 
expressed  and  in  part  implied.  Any  indorser  of  a  note  may  be 
properly  styled  a  seller  of  the  note  by  him  indorsed. 

The  counsel  for  the  defendant  contends  that,  inasmuch  as  a 
complete  contract  of  mere  sale  is  set  out  in  express  terms,  no  more 
than  a  sale  can  be  implied.  But  implied  undertakings  are  an- 
nexed to  many  written  contracts,  and  especially  to  those  declared 
in  short  and  imperfect  terms.  The  warranty  of  title  to  a  thing 
sold  is  rarely  expressed,  but  usually  implied,  in  a  written  oontraot 
of  sale.     Many  illustrations  of  the  principle  could  be  given. 

There  is  evidently  some  error  in  the  report  or  the  testimony, 
about  the  date  of  the  demand  and  notice  claimed  to  be  proved  by 
the  plaintiff,  which  can  be  corrected  upon  a  new  hearing. 

The  action  to  siandfiMr  trial 


Wmro  V.  Wufre. 

(06  Me.  at.) 

8kmder^word$  imputing  tretpa$$  en  real  eektie. 

The  wofdfl  ''A  stole  windows  from  B'b  hoaae  '*  are  not  In  their  oidinuy 
actionable  as  imputing  either  laroenj  or  an  act  of  malicioiui  tMpafli  apoa 
real  estate. 
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ACTION  on  the  case  for  slander  in  uttering  the  words  sefc  forth 
in  the  opinions.     The  defendant  demurred  to  the  declaration 
and  the  demurrer  being  sustained^  the  plaintifl  excepted. 

/.  W.  Davis,  for  plaintiff. 

L,  Barker  dk  L.  A,  Barker,  for  defendant. 

Peters,  J.  The  words  alleged  to  be  actionable  are:  '' Almon 
Wing  stole  windows  from  Benjamin  Jordan's  house."  There  being 
no  special  ayerments,  it  is  to  be  presumed  that  the  words  were  used 
in  their  ordinary  and  popular  sense.  The  plaintifl  impliedly  so 
avers,  there  being  no  express  averment  to  the  contrary.  That  is 
one  rule  of  construction.  Another  rule  is  that  all  the  words 
spoken,  so  far  as  necessary  to  ascertain  the  meaning  of  the  person 
who  utters  them,  must  be  considered  together.  The  sense  of 
actionable  words  may  be  so  far  qualified  by  subsequent  words 
spoken  in  the  same  connection,  that  the  words  taken  together  are 
not  actionable.  Therefore,  if  a  person  is  charged  with  stealing, 
under  such  circumstances  as  show  that  a  felony  was  not  capable  of 
being  committed,  the  words  are  not  to  be  regarded  as  actionable. 
Among  the  illustrations  of  this  rule  is  the  familiar  one  found  in 
the  books,  and  stated  in  Bac.  Abr.  (Title  Slander)  in  this  way : 
''If  J.  S.  say  to  J.  N.,  'thoa  art  a  thief,  and  hast  stolen  my  trees,' 
no  action  lies,  it  appealing  from  the  latter  words,  that  the  whole 
words  only  import  a  charge  of  a  trespass."  Allen  v.  ffillman,  13 
Pick.  101 ;  Dunnett  v.  Fiske,  11  Mete.  551 ;  EdgerUy  v.  SwaiUy  Z% 
N.  H«  478.  See,  also,  numerous  cases  cited  in  note  to  the  case  of 
Brooker  v.  Coffin,  1  Am.  Lead.  Gases,  76. 

Tested  by  these  rules,  our  opinion  is,  that  the  words  uttered  by 
the  defendant  do  not  impute  the  crime  of  larceny,  but  amount  to 
an  accusation  of  only  a  trespass  upon  real  estate.  The  meaning 
conveyed  by  the  words  is  at  least  doubtful.  They  may  be  sus- 
ceptible of  diflerent  constructions,  perhaps.  But  words  cannot  be 
regarded,  upon  demurrer  to  the  declaration,  as  actionable,  unless 
they  can  be  interpreted  as  such,  with  at  least  a  reasonable  certainty* 
In  case  of  uncer^inty  as  to  the  meaning  of  expressions  of  which 
a  plaintiff  complains,  the  rule  requires  him  to  make  the  meaning 
certain  by  means  of  certain  colloquium  and  averment  It  is 
always  within  his  power  to  do  so.  Robinson  ▼.  Kejfser,  29  N.  H. 
323 ;  Emery  v.  Prescoit,  54  Me.  889. 
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^'Windows"  are,  strictly,  a  part  of  a  hoase,  and  ordinarily 
affixed  permanently  thereto.  If  the  defendant  had  intended  to 
charge  a  theft  of  windows  which  were  not  a  part  of  a  houae,  the 
form  of  expression  would  more  naturally  hare  been,  that  the 
plaintiff  'stole  Benjamin  Jordan's  windows;"  or,  ''windows  from 
Benjamin  Jordan."  The  fact  that  they  were  stolen  at  his  house 
would  seem  to  be  rather  an  immaterial  fact,  to  be  so  emphatically 
stated.  If  any  other  word  implying  violence  or  force  is  substituted 
for  the  word  ''stole,"  the  words  complained  of  could  not  be 
tortured  into  an  interpretation  such  as  the  plaintiff  contends  should 
be  ascribed  to  them.    Haynes  v.  Haynea^  29  Me.  247. 

But  the  plaintiff  maintains  that,  if  the  words  do  not  impute 
1  he  crime  of  larceny,  they  do  impute  at  least  the  charge  of  a 
criminal  act  of  trespass  upon  real  estate,  such  as  is  described  in 
the  malidous  mischief  act,  found  in  B.  S.,  ch.  127,  §  15 ;  and  that, 
in  that  view,  the  words  are  actionable.  Whether  it  would  be 
actionable  in  this  State,  to  accuse  a  person  of  malicious  trespass^ 
we  do  not  now  decide.  That  might  raise  the  question  as  to  what 
offenses  involve  moral  turpitude,  social  ostracism  and  disgrace. 
Upon  that  point  the  authorities  disagree.  There  is  a  wilderness 
of  cases  upon  the  subject  through  which  no  beaten  or  well-defined 
track  can  be  traced.  In  Indiana,  such  a  charge  is  actionable. 
Wilcox  V.  Edwards^  5  Blackf,  183.  In  Pennsylvania,  under  a  simi- 
lar statute,  it  is  not  actionable.  Slitxell  v.  Reynolds,  67  Penn.  St 
54.  (See  in  this  connection,  the  contradictory  cases  of  Buck  v. 
Horsey 9  31  Me.  558,  and  Brown  v.  Mckerson,  5  Gray,  1.)  As 
to  what  words  are  actionable  and  what  are  not  actionable,  no  marked 
rule  has  as  yet  been  laid  down,  perhaps,  in  this  State  ;  and  we  do 
not  feel  called  upon  to  pursue  the  discussion  in  the  present  case, 
because  the  words  used  here  are  not,  in  our  judgment,  appropri- 
ate, in  their  natural  and  popular  sense,  to  convey  the  idea,  thai 
the  plaintiff  has  "  maliciously  and  willfully "  injured  anybody's 
real  estate.  It  is  difficult  for  us  who  know  nothing  of  the 
subject-matter  more  than  is  indicated  by  the  words  themselves,  to 
understand  what  they  do  mean.  It  would  rather  seem  that  they 
were  used  in  an  exaggerated  and  rhetorical  sense  than  in  any  other 
way,  to  express  a  forcible  act  done  under  some  controverted  claim 
of  possession  or  ownership  in  the  property  alluded  ta  To 
constitute  a  *^malicious  and  willful"  injury  to  a  building  it  is  not 
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enoagh  that  the  injury  was  willful  and  intentional ;  but,  in  order 
to  create  the  criminal  oflense,  it  must  have  been  done  ont  of 
cruelty,  hostility  or  revenge.  4  Bl.  Com.  244  ;  CammonweaUh  v. 
Waldm,  3  Cush.  558 ;  GommonweaUh  v.  WiUiams,  110  Mass.  401 ; 
Siaie  y.  Huswy^  60  Me.  410.  Here  nothing  more  is  clearly  implied 
than  that  a  forcible  trespass  was  committed.  The  word  '^  stole" 
would  rather  imply  that  the  windows  were  carried  away  for  pur- 
poses of  value  and  gain,  and  not  that  they  were  severed  from  the 
house,  in  order  revengefully  to  inflict  an  injury  upon  the  owner. 
OommonweaUh  j.  Oiiney,  2  Allen,  150. 


MsADBB  y.  Whitb. 

(0BM«.W.) 

Mm  aotion  eaimoi  be  maintained  to  reeover  mone j  loaned  on  the  Lord's  daj, 

ASSUMPSIT  for  money  loaned  by  the  plaintiff  to  the  defendant 
on  a  Sunday.     By  agreement  of  the  parties  the  case  was  sub- 
mitted to  the  law  court. 


V.  A,  Sprai,ue  dt  M.  S^prague^  for  pliuntifl. 
J.  CroAyy  for  defendant. 

Applbton,  0.  J.  The  defendant  borrowed  of  the  plaintiff  nine 
dollars  on  the  Lord's  day.  Had  he  given  his  note  for  this  sum, 
its  collection  could  not  have  been  enforced  because  of  the  statute 
forbidding  secular  business  on  that  day.  Whether  the  *. .  omise  to 
repay  is  evidenced  by  a  written  memorandum  or  by  a  verbal 
promise,  or  rests  upon  an  implied  one,  the  same  result  must  follow. 
The  contract  was  illegal  because  made  on  a  day  when  the  making 
of  contracts  is  forbidden,  and  the  plaintiff  cannot  claim  through 
an  act  prohibited  by  the  statute.  Finn  v.  Donahue,  35  Conn.  216; 
Plaisted  v.  FtUnier,  63  Me.  576. 

The  moral  obligation  to  repay  money  loaned  is  the  same,  whether 
the  loan  be  made  on  one  day  or  on  another.    It  is  an  unfortunate 
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oondition  of  the  law  when  the  violator  of  its  commands  is  rewarded 
by  it  for  such  violation.  The  defendant  and  the  plaintiff  are  alike 
guilty  of  a  violation  of  law  ;  the  former  in  soliciting  a  loan,  the  lat- 
ter in  yielding  to  such  solicitation.  Both  are  liable  to  the  penalty 
provided  by  the  statute.  But  the  defendant,  while  guilty  with  the 
plaintiff,  and  equally  amenable  to  the  penalties  provided  by  the 
statute,  is  rewarded  for  his  wrong-doing  by  the  refusal  of  the  law 
to  aid  in  the  enforcement  of  a  debt  justly  due.  He  is  absolved 
from  an  indebtedness  created  at  his  own  instance ;  while  his  associ- 
ate in  guilt,  who  yielded  to  his  wishes,  is  liable  to  a  double  penalty, 
that  inflicted  by  law,  and  that  arising  from  the  non-payment  of 
money  loaned  in  addition  to  the  sorrows  of  a  regretful  oonacienoe. 
Juvenal  indignantiy  says : 

Cammittuni  eadenif  div§r80  crimuiafato  ; 
lUe  crucempreiium  seeleris  tuiU,  hie  diad&na! 


n 


So,  now,  of  two  oriminalB  guilty  of  the  same  offense,  one  is  pun- 
ished and  the  other  rewarded  by  tiie  law,  which  creates  the  offense. 

PlainHff  nontmiL 


SlATB  Y.   FLKKXIKa. 

m  ife.  itt.) 

It  is  a  good  plea  In  abatement  to  an  indictment  that  it  was  found  bj  a  gnaA 
Jury  Bummoned  bj  venire  not  bearing  the  aeal  of  the  ooort ;  and  voA 
defect  is  one  which  cannot  be  eued  by  amendment,  nor  can  it  be  faB» 
died  bj  a  special  statute. 

INDIOTMENT  for  being  a  common  seller  of  intoxicating  liquors 
without  a  license.  Plea  in  abatement  that  one  of  the  grand 
jurors  by  whom  the  indictment  was  found  was  drawn  pursuant  to 
a  supposed  writ  of  ventre  facias  which  was  not  under  the  seal  of 
the  court.  To  this  plea  the  county  attomej  demurred  generally, 
and  the  court  sustained  the  demurrer. 

At  the  same  term  of  the  court  at  which  said  indictment  was 
found  the  grand  jury  returned  a  large  number  of  other  indictments 
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for  yiolations  of  the  liqnor  law;  and  when  it  was  diflooyeied  that 
the  venires  for  the  grand  jury  had  been  issued  without  the  seal  of 
the  court  upon  them,  it  was  claimed  that  this  defect  was  fatal  to 
the  validity  of  the  indictments;  on  application,  the  legislature  then 
in  session  passed  an  act  declaring  the  indictments  valid.  A  mo- 
tion was  also  made  to  have  the  venires  amended  by  afiixing  a  seal 
to  them.    These  questions  were  also  submitted  to  the  court. 

/.  Vamey  and  F.  H.  Apphtan,  for  defendant,  cited  the  following 
authorities  as  to  the  sufficiency  of  the  plea:  2  Lil.  Ent.  675;  2  Tidd's 
Pr.  714;  5  Bac.  Abr.  377,  380;  2  Hale's  P.  C.  260-1,  471;  2 
Hawk's  P.  0. 277,  347,  371, 571-2;  State  v.  Lightbody,  38  Me.  200; 
B.  S.,  ch.  106,  §§  7,  9,  eta;  ch.  134,  §  1,  etc.,  §  18;  ch.  77,  §  4; 
Bailey  v.  SmitJh  12  Me.  196;  Tibbetts  Y.Shaw,  19  id.  204;  HaU  v.  Janes, 
9,  Pick.  446;  Smithy.  Alston,  1  Eep.  Con.  Ct.  104;  Oovernor  v.  Mc^ 
Rhea,  3  Hawks,  226;  Filhins  v.  Brochway,  19  Johns.  170;  Brewer  v. 
SaUy,  13 Mete.  175;  SUdey.  McMmurray,  3 Strobh.  (S.  0.) 33;  Gar- 
land y,  Br%tton,12  III.  232;  State  y. Drake,  36  Me.366;  J/c^iZfon  v. 
State,  8  S.  &  M.  587;  Bawls  v.  State,  id.;  1  Tidd's  Pr.  583,  584>  589, 
661;  1  Ld.  Baym.  593;  Willes,  479;  Colburn  v.  ToUes,  13  Conn.  527; 

1  Chittfs  PI.  366,  454-6,  460,  466;  State  v.  Middkton,  5  Port  491; 

2  Saund.  209  a.,  note  1;  10  East,  87,  note;  Stephen's  PL  161,  423, 
437;  1  Saund.  PI.  4;  Gould's  PL  271,  397,  and  ch.  5,  §  142;  1 
Bac.  Abr.  37  and  38,  223-227,  §  237;  Baker  v.  State,  23  Miss. 
244;  State  v,  Williams,  5  Port.  130;  Lynes  v.  State,  id.  236;  2  Wliar- 
ton's  Indictments,  §  1158;  State  v.  Ward,  63  Me.  225;  2  Saund.  PL 
297;  2  Salk.  497;  Findley  v.  People,  1  Mich.  234;  3  BL  Com.  303;  1 
Lil.  Ent  1;  3  Chitty's  PI.  896  ;  3  M.  &  S.  154 ;  1  Sellon's  Pr.  278; 
Mchomy.  LeMaitre,  2  Wils.  367;  2  BL  368;  Tompson  v.  Oolier,  Tely. 
112;  Hazxard  v.  JKM*0%27Me.549;  Foggy.  Fogg,  31  id.  802;  Bum- 
ham  y.  Howard,  id.  569;  SotUhardy.  Hill,  44  id.  92,  95;  Severyy.  Nye 
58  id.  246;  McKeen  v.  Parker,  55  id.  389;  Lovdl  v.  Sabin,  15  N.  H. 
29;  Dearborn  y.  Twist,  6  id.  44;  Ritler  v.  Hamilton,  4  Texas, 
325;  Kendrick  v.  Davis,  3  Coldw.  (Tenn.)  524;  4  Me.  439,  Lou^s 
case;  State  v.  Burlingham  15  id.  104;  State  v.  Symonds,  36  id.  138; 
BtaU  y.  dough,  49  id.  573;  U.  S.  v.  Coolidge,  2  Ld.  Baym.  1307;  5 
Saund.  876;  Yelv.  204. 

L.  A.  Emery,  attorney-general,  and  «/•  Hukkwgs,  county  at- 
torney, for  the  State. 
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Waltok,  J.  The  defendant  is  indicted  for  being  a  common 
seller  of  intoxicating  liquors  without  a  license.  The  indictment 
was  found  by  a  grand  jury  drawn  by  virtue  of  venires  not  having 
the  seal  of  the  court  upon  them.  He  pleads  this  fact  in  abate- 
menty  and  prays  that  the  indictment  may  be  quashed. 

I.  Was  a  seal  necessary.  Undoubtedly.  The  question  is  res 
judicata  in  this  State.  It  was  decided  in  State  v.  LigMbodyj  38 
Me.  200.  The  court  there  held,  not  only  that  a  seal  was  necessary, 
but  that  the  doings  of  a  grand  jury  drawn  by  virtue  of  venires  not 
having  the  seal  of  the  court  upon  them,  were  illegal  and  void,  and 
liable  to  be  quashed  on  motion.  That  a  seal  is  necessary  upon 
venires  for  grand  jurors  is  not,  therefore,  an  open  question  in  this 
State. 

II.  Is  the  defect  amendable  t  We  think  not  Every  indictment 
to  be  valid,  must  be  found  by  a  grand  jury  legally  selected,  and 
competent  to  act  at  the  time  the  indictment  is  found.  So  decided 
in  State  v.  Symonds,  36  Me.  128. 

To  put  a  seal  upon  these  venires  now  would  not  make  sealed  in* 
struments  of  them  at  the  time  they  were  served.  They  have  per- 
formed their  office  and  are  fundi  officio*  To  seal  them  now,  and 
then  hold  that  -  they  were  le^  instruments  when  served,  and  when 
they  had  no  seals  upon  them,  would  seem  more  like  trifling  than 
the  performance  of  a  grave  and  important  duty. 

Besides,  this  court  has  three  times  decided  that  the  seal  upon  a 
writ  is  matter  of  substance  and  not  amendable.  Bailey  v.  Smith, 
12  Me.  196;  TObetts  v.  Shaw,  19  id.  20^ ;  Witherel  v.  Randall, 
30  id.  168. 

And  the  same  point  has  been  decided  the  same  way  in  Massa- 
chusetts.   Hall  V.  Jones,  9  Pick.  446. 

In  one  case  in  this  State,  where  the  clerk  omitted  to  affix  the  seal 
of  the  court  to  an  execution,  he  was  allowed  to  do  so  after  it  had 
been  levied  upon  real  estate.  Sawyer  v.  Bakery  3  Me.  29.  But  the 
court  afterward  refused  to  allow  a  justice  of  the  peace  to  make  a 
like  amendment ;  and  referred  to  the  above  decision  as  having  been 
made  upon  an  ex  parte  motion  ;  from  which  we  infer  that  the  court 
did  not  regard  it  as  a  reliable  authority.  Porter  v.  HaskM,  11 
Me.  177. 

''  So  long  as  a  seal  is  required  to  be  affixed  to  writs  and  execn- 
tions,''  said  Mbllbk,  0.  J.,  in  the  case  last  cited,  ^'though  we  may 
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not  be  able  to  discover  its  real  use,  yet  we  mast  not  dispense  with 
what  the  law  requires." 

And  in  an  early  case  in  Massachasetts^  the  court  saidthat,  while 
a  strict  adherence  to  technical  forms  might  be  inconvenient  in 
particular  cases,  and  might  even  appear  at  times  to  be  beneath  the 
dignity  of  the  law,  still,  it  is  essential  to  the  correct  administration 
of  justice  that  some  forms  and  methods  of  proceeding  be  observed ; 
that  if  the  court  felt  at  liberty  to  depart  from  the  existing  forms, 
still,  there  would  be  a  point  at  which  it  must  stop  at  last ;  and  then 
it  would  be  found  no  easier  to  comply  with  the  new  forms  than 
with  those  which  have  been  so  long  known  and  settled ;  and  the 
inconvenience  would  not  be  less  than  is  now  experienced  when  in- 
dictments and  other  proceedings  should  be  quashed  for  a  depart- 
ure from  such  new  forms.  OamfnonweaUh  v.  Stookbridgey  11  Mass. 
279. 

A  distinction  has  sometimes  been  made  between  original  and 
judicial  writs,  using  the  latter  term  to  distinguish  such  writs  as 
issue  during  the  progress  of  a  suit  from  those  by  which  suits  are 
commenced.  And  it  has  been  said  that  while  executions  and  other 
strictly  judicial  writs  may  be  amended  by  having  the  seal  of  the 
court  affixed  to  them,  original  writs  cannot  be  thus  amended. 
Such  a  distinction  is  referred  to  in  Bailey  v.  Smithy  12  Me.  196. 

But  this  distinction,  if  it  exists,  is  not  favorable  to  the  proposed 
amendment  in  this  case.  Writs  of  venire  facias  for  grand  jurors 
are  not  judicial  writs,  m  that  technical  sense  in  which  the  term  is 
used  to  distinguish  such  writs  as  issue  during  the  progress  of  a  suit 
from  those  by  which  suits  are  commenced.  They  more  nearly 
resemble  original  writs,  which,  it  has  been  held,  cannot  be  thus 
amended. 

But  we  think  the  distinction  is  a  very  shadowy  one,  and  we  at- 
tach no  importance  to  it  in  this  case.  We  rest  our  decision  upon 
the  broad  principle  that  in  criminal  prosecutions  all  the  proceed- 
ings should  be  strictly  according  to  law ;  and  that  when  the  law 
requires  a  writ  to  be  sealed  before  it  is  served,  scaling  it  after  it  has 
been  served  is  not  a  compliance  with  the  law. 

III.  Is  the  plea  in  abatement  sufficient  inform  f  We  think  it  is. 
It  states  the  ground  of  objection  to  the  indictment  in  language  too 
clear  to  be  misunderstood  by  any  one.  Nothing  more  should  be 
required  in  criminal  cases.  The  strictest  technical  accuracy,  such 
as  has  sometimes  been  required  in  purely  dilatory  pleas  in  civil 
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saitSy  should  not  be  exacted  in  criminal  cases.  If  the  plea  states  a 
yalid  ground  of  defense  in  language  too  clear  to  be  misunderstood, 
and  is  free  from  duplicity,  nothing  more  should  be  required.  In 
such  cases  the  maxim,  aticupia  verborum  aunt  judica  indigna-^^ 
twisting  of  language  is  unworthy  of  the  court  —  is  particularly  ap- 
plicable. To  require  a  degree  of  exactness  which  it  is  practically  im- 
possible to  comply  withy  would  be,  in  effect,  a  denial  of  the  right 
to  file  such  a  plea  at  all.     We  think  the  plea  is  sufficient  in  form. 

lY.  We  now  come  to  the  last  and  perhaps  the  most  important 
question  in  the  case.  Pending  this  indictment,  and  in  advance  of  the 
judgment  of  the  court  upon  its  sufficiency,  the  legislature  passed  an 
act  declaring  the  yenires  for  the  grand  jurors,  by  whom  it  was 
found,  valid,  notwithstanding  they  were  issued  without  the  seal  of 
the  court  upon  them;  and  declaring  further  that  no  act  or  present- 
ment of  said  grand  jurors  should  be  in  any  wise  invalidated  by 
reason  of  such  defect.     Special  Laws  1876,  ch.  307. 

Can  such  legislation  be  sustained  ?  Is  it  within  the  constitu- 
tional authority  of  the  legislature  to  enact  that  indictments  already 
pending  shall  be  valid,  notwithstanding  they  have  been  found  by  a 
grand  jury  not  legally  drawn?  Olearly  not  This  question  was 
fully  considered  in  State  v.  Doherttfy  60  Me.  504. 

The  court  there  held  that  an  act  of  the  legislature  that  should 
attempt  to  validate  indictments  found  by  a  grand  jury  not  legally 
selected,  would  violate  both  the  State  and  the  United  States  Oonsti- 
tutions.  That  case  was  not  decided  upon  any  narrow  ground.  It 
was  decided  upon  the  broad  principle  that  an  indictment  is  not 
valid,  and  cannot  be  made  valid  by  the  legislature,  unless  it  is 
found  by  a  grand  jury  legally  selected,  organized  and  qualified, 
*^  in  accordance  with  some  pre-existing  law.''  Such  is  the  very 
language  of  the  court ;  and  the  authorities  there  cited  fully  sustain 
the  position. 

And  in  an  earlier  case  in  this  State  the  court  decided  that  the 
legislature  cannot,  by  act  or  resolve,  dispense  with  a  general  law 
for  particular  cases.     Letois  v.  Webb,  3  Me.  326. 

And  Judge  Cooley,  in  his  work  on  Constitutional  Law,  lays  it 
down  as  the  result  of  all  the  authorities,  that  when  the  legislature 
undertakes  to  suspend  the  operation  of  the  general  laws  of  the 
State,  the  suspension  must  be  general ;  that  it  cannot  be  made 
for  individual  cases,  or  for  particular  localities.  Cooley's  Const 
Lim.  391. 
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The  act  in  question  is  objectionable  upon  both  of  these  grounds- 
It  does  not  purport  to  change  the  general  law  of  the  State.  It  does 
not  declare  that  in  no  case  shall  the  seal  of  the  court  be  essential 
to  the  validity  of  venires  for  grand  jurors.  It  does  not  declare 
that  in  no  case  shall  an  indictment  be  invalidated  by  such  an  omis- 
sion. Nor  is  it  to  have  effect  in  any  other  county  than  fche  county 
of  Penobscot.  It  goes  no  farther  than  to  declare  that  the  venires 
for  this  particular  grand  jury  shall  be  valid,  notwithstanding  they 
were  issued  without  the  seal  of  the  court  upon  them ;  and  that  no 
act  of  presentment  of  this  particular  grand  jury  shall  be  invalid- 
ated by  reason  of  such  defect ;  leaving  the  law  with  respect  to  all 
other  counties,  and  all  other  grand  juries  in  the  county  of  Penob- 
scot, and  all  other  indictments,  precisely  as  it  was  before.  In  other 
words,  it  was  a  direct  attempt  to  dispense  with  the  general  law  of 
the  State,  for  a  particular  locality  and  for  a  particular  class  of  cases. 
This,  as  we  have  already  seen,  cannot  be  done.  Such  an  act  is, 
in  principle,  as  objectionable  as  a  bill  of  attainder,  or  an  ex  post 
facto  law. 

The  escape  of  criminals  through  defects  in  mere  matters  of  form 
is  always  cause  for  regret.  But  it  would  be  cause  for  much  deeper 
regret  if  the  court  should  disregard  any  well-settled  rule  of  law  in 
order  to  prevent  such  a  result.  We  must  not  do  evil  that  good  may 
come.  We  must  not  ourselves  become  violators  of  the  law  in  order 
to  punish  others.     The  remedy  is  the  use  of  more  care. 

Indictment  quaehetL 


HxrsBEY  y.  Siblbt. 

<66]Ce.lM.) 
Fapmeni — in  W(M4hie§$  nsgeiiabU  paper --^miaual  tiUttake. 

A  negotiable  town  order  tnaefened  by  a  debtor  to  his  creditor,  for  the  pupoee 
of  paying  his  debt,  and  received  for  that  purpose— both  parties  acting  in 
good  faith — ^will  not  operate  as  a  payment,  if,  at  the  time,  it  was  worthless 
for  the  reason  that  the  drawers  and  acceptor  had  no  authority  to  make  or 
accept  it. 
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ASSUMPSIT  to  recover  a  balance  due  on  a  promissory  note. 
The  principal  contention  was  as  to  the  allowance  as  part  pay- 
ment of  said  note  of  the  following  order  which  defendant  had  passed 
to  the  plaintifF  and  plaintiff  had  accepted  as  part  payment. 

<'  tdOO.  May  14,  1869. 

^*  To  Nehemiah  Smart,  town  treasurer,  or  his  successor.     Pay  to 
Oharles   Plaisted  or   order,  three    hundred  dollars,  it  being  for 
money  paid  the  United  States  for  the  year  1863. 
'^  No.  68.     (Signed  )  ''  James  Fuller,        \     SeUUmm 

"Alex  Woodman,      >         of 
'^  L  A.  Mabbikbr.       ;     SearsmonL" 
Accepted  May  14,  1869,  N.  Smart,  treasurer,  without  recourse 
to  me.  "Ohahlbs  Plaibtbix'' 

The  opinion  states  the  further  facts. 

W.  H,  McLellan  and  J,  W  KnowUnn^  for  plaintiff,  cited  RoberU 
V.  F%8h^,  43  N.  Y.  169  ;  S.  C,  3  Am.  Bep.  680. 

W,  K  FogUfy  for  defendant  I.  The  defendant  bought  and  re- 
ceived the  order  of  his  debtor,  Whitney,  surrendering  a  secured 
debt  of  more  than  $300  and  paying  $83  in  money,  and  sold  and  de- 
livered it  to  the  plaintiff,  in  good  faith. 

II.  If  the  defendant  made  the  remark  testified  by  the  plaintiff 
(which  is  denied)  that  '^the  town  order  is  just  as  good  as  money  in 
hand  when  you  get  it  to  the  town  treasurer,"  it  would  be  a  mere 
expression  of  opinion,  and  not  a  warranty.  Baxter  v.  Duren,  29 
Me.  434,  442 ;  Halbrook  v.  Conner,  60  id.  678  ;  Bishop  v.  SmaB, 
63  id.  12  ;     Cooper  v.  Lovering,  106  Mass.  77. 

III.  Nor  was  there  any  implied  warranty.  The  seller  of  a  writ- 
ten instrument,  at  the  most,  impliedly  warrants  but  two  things, 
— that  he  has  the  right  to  dispose  of  it  and  that  the  signatures  are 
genuine.  As  to  all  other  matters  the  rule  caveat  emptor  applies. 
2  Parsons  on  Notes,  41,  187  ;  Story  on  Notes,  §  118  ;  Baxter  r. 
Duren,  29  Me.  434,  440  ;  Burgess  t.  Chapman,  6  B.  I.  226 ; 
Ellis  V.  Wild,  6  Mass.  321. 

An  implied  warranty  does  not  extend  to  visible  defects  which 
are  alike  within  the  knowledge  of  vendor  and  vendee.  Chitty  on 
Contracts,  483,  484. 
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IV.  Moaey  paid  under  a  iDistake  of  law  cannot  be  recovered 
back;  nor  when  yoluntarily  paid  with  knowledge,  or  means  of 
knowledge  in  hand,  of  the  facts.  Norton  t.  Marden,  15  Me.  45, 
and  cases ;  NorrU  y.  Blethen,  19  id.  348  ;  Jmks  y.  Mathews,  31 
id.  318,  and  cases ;  Mowatt  v.  Wright,  1  Wend.  355. 

The  order  was  what  it  purported  to  be,  a  town  order  given  '^  for 
money  paid  the  United  States  in  1863.''  If  the  plaintiff  made  a 
mistake  it  was  ignorantia  Ugis,  and  he  cannot  recover  by  alleging  it. 

y.  The  defendant  was  induced  to  purchase  the  order  by  the 
plaintiff's  promise  to  take  it  of  him. 

Danvobth,  J.  This  is  an  action  to  recover  the  balance  due  upon 
a  promissory  note  upon  which  there  are  quite  a  number  of  in- 
dorsements. The  indorsement  of  December  7,  1874,  for  $375,  and 
a  part  of  that  of  December  26, 1874,  it  is  agreed  were  made  in  con- 
dderation  of  an  order  drawn  by  the  selectmen  upon  the  town  treas- 
urer of  Searsmont,  and  accepted  by  him.  It  is  claimed  by  the 
plaintiff  that  the  amount  so  indorsed  should  not  be  allowed  in  pay- 
ment, as  the  order  proved  invalid  and  worthless.  Whether  it  should 
be  so  allowed  is  the  only  question  presented.  Certain  ft.  ts  are  un- 
disputed. It  is  agreed  that  the  order  was  given  by  the  defendant, 
and  received  by  the  plaintiff  as  a  payment  upon  the  note,  and  that 
at  its  inception  it  was  utterly  void,  and  for  that  reason  of  no  value 
when  passed.  That  the  plaintiff  supposed  it  to  be  valid  when  he 
took  it,  the  testimony  leaves  no  room  to  doubt ;  and  the  most  fa- 
vorable view  of  the  testimony  for  the  defendant  is,  that  he  was  of 
the  same  opinion.  The  order  was  returned  to  the  defendant  within 
a  reasonable  time  after  it  was  received,  and  its  want  of  value 
discovered.  Under  such  a  state  of  facts,  both  parties  being  equally 
innocent,  no  payment  was  made ;  there  was  no  value  received  for 
the  indorsement.  The  defendant  parted  with  nothing  of  value  to 
him ;  the  plaintiff  received  that  which  yielded  him  no  benefit. 

In  such  cases  there  may  have  been  some  conflict  of  authority  as 
to  how  far  a  party  selling  such  paper  as  personal  property  is  a 
warrantor  of  its  genuineness  or  value;  but  it  is  believed  there  is 
none  whatever,  as  to  its  effect  as  a  payment. 

In  Baxter  v.  Dv/ren,  29  Me.  434,  it  was  held  that  one  who  sells 
a  promissory  note  as  personal  property,  in  the  absence  of  an  express 
agreement,  would  not  be  liable  upon  an  implied  warranty  of  the 
genuineness  of  the  signatures  if  they  should  prove  a  forgery.     The 
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same  doctrine  was  held  in  BUis  ^.  Wild,  6  Mass.  321.  But  in  both 
of  these  cases  a  distinction  was  made  between  a  sale  of  such  pap6r, 
and  I  transfer  of  it  in  ];ayment  of  an  existing  debt;  and  it  wm 
conceded  as  a  .veU-established  rule  of  law  that  under  the  same  cir- 
cumstances the  transfer  would  not  operate  as  a  payment  of  a  prior 
debt^  though  made  for  that  purpose. 

In  Frontier  Bank  v.  Morse,  'Z2  Me.  88,  the  plaintiff  having  re- 
oeiyed  the  bills  of  a  broken  bank,  both  parties  being  ignorant  of 
that  fSftct^  in  exchange  for  good  ones,  in  a  very  elaborate  opinion  it 
was  held  that  the  loss  should  fsdl  upon  the  payer,  and  that  the 
plaintiff  was  entitled  to  recoyer  the  amount. 

In  Young  v.  Adams,  6  Mass.  182,  a  promissory  note  payable  in 
foreign  bills  was  taken  up  by  such  biUs,  one  of  which  proved  to 
be  a  counterfeit.  It  was  held  that  the  plaintiff  might  recover  the 
amount  for  which  that  bill  was  taken,  the  note  so  far  not  having 
been  paid. 

In  Cabot  Bank  v.  Morton,  4  Gray,  156,  it  was  held  that  a  person 
who  procures  notes  to  be  discounted  by  a  bank  impliedly  warrants 
the  genuineness  of  the  signatures. 

Merriam  v.  Wolcott^  3  Allen,  258,  recognizing  the  doctrine  that 
an  attempted  payment  in  worthless  paper  is  no  payment,  extends 
the  same  principle  to  sales,  holding  that  the  distinction  raised  in 
JEUis  V.  Wild  and  Baxter  v.  D^iren  is  unsound  and  virtually  over- 
rules them.  Ellis  v.  Wild  has  also  been  denied  in  Bartsch  v.  At- 
water,  1  Oonn.  409  ;  see,  also.  Story  on  Notes,  §§  118, 119,  389;  and 
Bigelow's  Estoppel,  446-7  ;  Bedfield  &  Bigelow's  L.  &  a  Cases, 
669,  and  cases  cited;  1  Ghitty  on  Oont.  (11th  Am.  ed.)  625,  note ; 
Boberts  v.  Fisher,  43  N.  Y.  159;  8.  0.,  8  Am.  Bep.  680. 

Thus  from  the  weight  of  authority  it  would  appear  that  the  dis- 
tinction noticed  in  Ellis  v.  Wild  and  Baxter  v.  Duren  is,  to  say 
the  least,  somewhat  shadowy,  and  that  whether  the  plaintiff  took 
the  order  as  payment  or  as  purchaser,  the  defendant  must  be  held 
to  some  responsibility  as  to  its  validity;  in  short,  that  he,  as  seller, 
warrants  the  order  to  be  what  it  purports,  a  genuine  order;  and 
whether  that  want  of  genuineness  results  from  forgery  or  an 
absence  of  authority  on  the  part  of  the  drawers  or  acceptor,  or,  as 
in  this  case,  both,  must  be  immaterial.  It  was  a  town  order  the 
parties  talked  about;  it  was  that  which  the  defendant  undertook 
to  transfer,  and  that  which  the  plaintiff  agreed  to  receive.  It 
turned  out  to  be  another  thing,  a  mere  form  without  the  substance. 
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It  is  not  the  responsibility  of  the  parties  which  the  seller  guaran- 
tees,  but  their  liability. 

But  it  i..  J  .'limed  that  the  order  was  not  commercial  paper,  and  that 
different  principles  of  law  must  be  applied  to  it.  It  id  not  strictly 
commercial,  but  qttasi  negotiable.  Eniery  v.  Mariavtlle,  56  Me. 
815.  But  how  does  this  help  the  defendant  It  was  still  received 
in  payment  of  an  existing  debt.  If  it  was  negotiable,  the  presump- 
tion wo%ld  be  that  it  was  received  in  payment,  and  the  burden 
would  be  upon  the  plaintiff  to  show  some  reason  why  it  should 
not  be  allowed.  On  the  other  hand,  not  being  negotiable,  no  such 
presumption  prevails;  and  the  burden  is  upon  the  defendant  to 
show  a  special  agreement  to  that  effect  Jose  v.  Baker,  37  Me.  465. 
But  so  far  as  the  agreement  in  this  respect  is  concerned,  the  burden 
of  proof  is  of  no  consequence.  The  facts  are  not  in  dispute,  except 
as  to  the  condition  on  which  it  was  received;  and  we  put  the 
decision  upon  the  ground  that  the  order,  having  been  delivered  aa 
an  order  in  payment  of  an  existing  debt,  and  received  in  good 
faith  as  such,  and  subsequently  proved  to  be  invalid  and  worthless 
for  any  purpose  whatever,  fails  to  operate  as  a  payment 

Upon  the  testimony  as  reported,  we  find  no  occasion  to  consider 
the  question  of  estoppel  raised  by  the  defendant  Whether  the 
defendant  purchased  the  order  relying  upon  the  plaintiff's  promise 
to  take  it  involves  a  convict  of  testimony.  The  defendant's  wife 
testifies  to  such  a  promise.  She  is  to  some  extent  corroborated  by 
other  testimony  in  the  case.  This  is  as  clearly  denied  by  the  plain- 
tiff, and  the  case  shows  many  circumstances  which  sustain  him 
The  acts  and  declarations  of  the  parties  at  the  time  the  transfer 
was  made,  as  proved  by  a  decided  preponderance  of  evidence,  are 
so  inconsistent  with  a  prior  agreement  to  take  the  order  that  we 
must  consider  the  weight  of  evidence  against  it  The  defendant 
was  under  a  hgal  obligation  to  pay  the  money;  and  it  is  clear  that 
the  plaintiff  did  not  want  the  order,  but  did  want  the  money.  The 
burden  of  proof  upon  this  point  is  upon  the  defendant,  and  he  fails 
to  satisfy  ue  that  the  plaintiff  agreed  to  take  the  order  except  upon 
the  condition  that  it  would  produce  the  money. 

Judgment  far  the  plaintiff. 

VoL.XXn  — 71 
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HlOHBOBK  T.  FlBIOHBB. 

(66M«.aO».) 
I — cantribuHon, 


Plaintiff  ftnd  defendant  were  sareties  upon  a  promiaiOTX  note  whidi  tbe 
failed  to  pay  at  maturity.  Action  thereon  having  been  brought,  plaintiff  paid 
the  note  before  Judgment  and  brought  thia  action  for  contribution.  HM^  that 
he  waa  entitled  to  recover  although  there  eziated  a  good  def enae  to  the  note, 
he  being  ignorant  of  the  fkct  and  having  acted  in  good  faith  and  without 
negligence. 

ASSUMPSIT  to  reoover  oontribation  for  money  paid  as  mrety. 
The  opinion  states  the  case. 

J.  Williamson,  for  plaintifL 
W.  IT.  McLellany  for  defendant. 

Applbton,  G.  J.     The  parties  to  this  suit  signed  as  saretieB  for 
Wilson  Bandall  a  note  of  which  the  following  is  a  oopy  : 


tt 


t530.  Sbabspobt^  Aug.  9,  1868. 

One  year  from  date,  for  yalne  received,  we  promise  to  pay  to  P. 
Simonton^  or  order,  five  hundred  and  thirty  dollars,  with  interest 

^'WiLBOK  Bakd^ll, 

^'BOBEST  HlOHBOBK, 

''0.  8.  Flbtcoibb,  Secttriiy.** 

If  the  defendant,  having  signed  as  surety,  were  prima  facie  to  be 
regarded  as  surety  for  those  whose  signatures  precede  his  own,  still 
parol  evidence  is  undoubtedly  admissible  to  show  his  true  relation  to 
the  note.  In  the  present  case  it  satisfactorily  appears  that  both  plain- 
tiff and  defendant  were  sureties  for  Wilson  Bandall. 

The  note  having  been  sued  and  the  plaintiff  having  paid  the 
same  before  judgment,  he  now  claims  contribution  of  the  de- 
fendant. 

It  is  in  proof  that  the  payee  of  the  note  for  a  valuable  conridera- 
tion  had  given  time  to  the  principal.  The  plaintiff  wad  a  witness 
and  testifies  that  when  he  paid  the  note  he  was  ignorant  of  any 
•uch  agreement,  that  the  defendant  had  never  informed  him  of  its 
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existence,  and  that  he  settled  the  snit  in  good  faith,  believing  he 
was  legally  liable.     The  defendant  was  not  a  witness. 

The  question  presented  is,  whether  upon  these  facts  he  can  le- 
coTer  his  contributory  share,  of  the  defendant. 

By  becoming  sureties,  each  impliedly  promised  the  other  that  he 
would  faithfully  perform  his  part  of  the  contract  and  pay  his  pro- 
portion of  loss  in  case  of  the  insolvency  of  the  principal.  Orosby  v. 
Wyatt,  23  Me.  156 ;  Dole  v.  Warrm,  32  id.  94.  The  surety 
is  not  obliged  to  delay  payment  until  suit  is  brought.  His  liability 
accrues  upon  the  maturity  and  non-payment  of  the  contract  for 
which  he  is  a  surety.  When  one  or  two  persons,  who,  as  surety  for 
a  third,  signed,  together  with  the  principal,  a  joint  and  seyeral 
promissory  note,  which  he  paid  on  its  becoming  due,  though  no 
demand  had  been  made  on  him ;  upon  an  action  brought  against 
the  maker,  it  was  held  that  such  payment  could  not  be  considered 
as  Yoluntarily  made,  and  that  he  might  sue  his  co-surety  for  con- 
tribution, put  V.  Purssardy  8  M.  &  W.  538.  Much  more,  then, 
is  not  a  payment  voluntary,  when  the  surety  pays  upon  suit,  and  to 
avoid  further  costs  ;  for  the  general  rule  is  that  a  surety,  who  de- 
fends an  action  brought  for  money  deficient,  cannot  claim  contri- 
bution of  his  co-sureties  for  costs,  unless  he  was  authorized  by 
them  to  defend.  DeColyar  on  Guaranty,  348.  Here,  there  was  no 
authorization  nor  direction  to  defend  ;  and,  so  far  as  the  plaintiff 
and  defendant  knew,  there  was  no  existing  defense  which  could  be 
made.  One  surety  may  be  discharged  from  his  principal  obligation, 
without  discharging  his  co-sureties.  In  such  case  he  will  not  be 
relieved  from  his  liability  to  them  for  contribution.  Clapp  y.  Rice^ 
In  Gray,  567;  Boardman  y.  Paige,  11  N.  H.  431.  If  a  surety 
with  a  full  knowledge  of  the  facts,  under  a  mistaken  belief  of  liability, 
makes  a  payment  when  he  is  under  no  legal  obligation,  it  is  to  be 
regarged  as  a  voluntary  payment  for  which  he  cannot  claim  con- 
tribution. Bancroft  v.  Abbotty  3  Allen,  524.  But  if  in  ignorance 
of  the  facts  and  in  good  faith  he  makes  payment,  when  if  all  the 
facts  were  known  he  would  not  be  liable,  he  can  compel  contri- 
bution,  if  He  is  guilty  of  no  neglect  in  such  want  of  knowledge. 
Without  knowledge"  of  the  facts  constituting  a  defense  he  could 
not  defend.  The  defendant,  though  sued,  gaye  no  notice  of  any 
existing  defense  nor  did  he  know  of  any.  Both  plaintiff  and  de. 
.endant,  so  far  as  they  know,  when  sued  were  liable  upon  the  note. 
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Tbey  were  not  reqaired  to  wait  for  a  judgment  or  the  iflsuing  of  an 
execation.  Either  might  make  the  payment  and  stop  any  addi- 
tional expense.  In  Warner  y.  Morrison,  3  Allen,  566,  it  was  held 
to  be  no  defense  to  an  action  for  contribution  among  co-snretieB 
that  the  plaintiff,  who  paid  the  debt,  did  not  avail  himself  of  the 
defense  of  usury,  if  he  was  ignorant  of  the  fact  of  such  usury.  It 
can,  assuredly,  make  no  difference  in  the  legal  rights  of  parties 
whether  the  defense  is  usury  or  delay  given  to  the  principal,  if  the 
surety  is  alike  ignorant  in  either  case  of  any  existing  defense,  aud 
without  fault  for  such  ignorance  when  the  payment  is  made. 

It  is  written  of  old,  ^^  be  not  surety  above  thy  power ;  for  if  thou 
be  surety,  take  care  to  pay  it"  The  plaintiff  testified  that  the  de- 
fendant said  ^^  he  wanted  what  was  right  in  the  premises.''  This  is 
not  contradicted.  What  is  right  is  that  the  defendant  should 
bear  with  the  plaintiff  his  share  of  the  burden  they  both  assumed, 
and  not  that  the  plaintiff  without  fault  should  bear  the  whole. 

De/endani  drfauUed. 


LiKDBAT  V.  HiLU 
(«Me.tlSJ 
OoitfUei  of  law$ — umnrjf, 

A  promisory  note  bearing  lawf  al  interest  was  made  in  New  Bmnswiek  aad 
■eenred  by  mortgage  on  lands  in  Maine.  After  the  note  was  due,  illegal  in- 
terest was  exacted  for  forbearance  of  payment.  By  the  law  of  New  Bnue- 
wiek  nsnriouB  contracts  were  Toid  and  the  lender  forfeited  both  principal  and 
interest,  bnt  in  Maine,  the  rate  of  interest  was  not  limited.  In  an  action  to 
foreclose  the  mortgage,  ?ield,  that  the  mortgagor  could  not  avoid  the  mortgage 
as  it  was  valid  in  its  inception  ;  that  the  statute  imposing  a  forfeiture  of  tlie 
principal  and  interest  was  in  the  nature  of  a  penalty  and  of  no  efieet  out- 
side of  New  Brunswick,  and  that  the  extra  interest  paid  was  not  a  aet-oC* 

ACTION  to  foreclose  a  mortgage.  Plea,  the  general  issue,  with  a 
brief  statement  that  ''the  contract,  to  secure  which  the  mort- 
gage of  the  land  described  in  the  plaintiff's  writ  was  given*  was 
made  at  St.  Stephen,  New  Brunswick,  and  by  its  terms  there  to  be 
performed  ;  that  upon  said  contracts  more  than  six  percent  inter- 


*  See  iril(yore  y.  DempMy,  18  Am.  Bep.  800;  Bowman  v.  MWar,  Id.  086 
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est  has  been  received  by  the  plaintiff  from  the  parties  thereto,  and 
their  assignees,  and  that  by  the  law  of  said  provinoe,  at  the  time 
of  said  payments,  the  receiving  of  more  than  six  per  cent  interest 
made  said  contracts  utterly  void." 

It  appeared  in  evidence  that  the  rate  of  interest  provided  in  the 
mortgage  wais  lawful  but  that,  after  the  money  secured  by  the 
mortgage  became  due,  the  plaintiff  exacted  ten  per  cent  interest  on 
a  gold  basis  for  the  forbearance  of  payment. 

The  defendant  put  in  chapter  102  of  the  Revised  Statutes  of 
New  Brunswick,  Reyision  of  1854,  which  is  admitted  to  have  been 
the  existing  statute  at  the  time  the  contract  was  made. 

'^I.  No  person  shall,  directly  or  indirectly,  receive  on  any  con- 
tract to  be  made  for  the  loan  of  any  money,  or  goods,  more  than 
six  pounds  for  the  forbearance  of  one  hundred  pounds  for  one  year, 
and  after  that  rate  for  a  greater  or  less  sum,  and  longer  or  shorter 
time  ;  and  all  deeds  or  contracts  for  the  payment  of  any  money  to 
be  lent,  or  for  the  performance  of  any  thing  undertaken,  upon  or  by 
which  more  than  such  rate  of  interest  shall  be  reserved  or  receiyed, 
shall  be  utterly  void. 

IL  Whoever  shall  upon  any  such  deed  or  contract  receiye,  by 
means  of  any  fraudulent  loan,  bargain,  exchange  or  transfer  of  any 
money  or  goods,  or  by  any  deceitful  means  for  the  forbearing  or 
giying  day  of  payment  beyond  a  year,  of  his  money  or  goods,  more 
than  six  pounds  for  one  hundred  pounds  for  one  year,  and  after 
that  rate  for  a  greater  or  less  sum,  and  longer  or  shorter  time,  shall 
forfeit  for  every  offense  the  value  of  the  principal  sum  or  goods,  so 
loaned,  bargained,  exchanged  or  transferred,  together  with  all  in- 
terest and  other  profits  accruing  therefrom,  one  moiety  to  be  paid 
to  the  Queen  for  the  use  of  the  province,  and  the  other  moiety  to 
the  person  suing  for  the  same,  to  be  recovered  by  action  in  any 
court  of  record  in  the  county  where  the  offense  may  be  committed, 
which  action  shall  be  brought  within  twelve  months  from  the  time 
of  such  offense.'' 

B.  B.  Harvey y  for  plaintiff. 

F.  A.  Pike  <£  A.  McNichol,  for  defendant. 

DiOKEBSON,  J .  It  is  a  rule  of  law,  too  well  established  to  admit 
of  controversy,  that  the  nature,  validity  and  construction  of  con- 
tracts are  to  be  determined  by  the  law  of  the  place  where  the  con- 
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tract  is  made^  and  that  all  remedies  for  enforcing  such  oontraoti 
are  regulated  by  the  law  of  the  place  where  such  remedies  are  pmv 

• 

sued.  In  the  one  case,  the  lex  loci  contractus,  and  in  the  other,  the 
Ux  forty  governs.  Foreign  statutes  of  limitation  come  within  the 
latter  clause  of  this  rule,  because  they  affect  only  the  time  within 
which  a  legal  remedy  must  be  pursued,  and  not  the  gist  of  tiie  con- 
tract itself.  In  the  terise  language  of  the  court  in  Andrews  t.  Pond, 
13  Pet.  65:  ''  The  legal  consequences  of  an  agreement  must  be  de- 
cided by  the  law  of  the  place  where  the  contract  was  made  ;  if  Toid 
there,  it  is  void  everywhere.''  Bulger  v.  Roehe,  11  Pick.  36,  37  ; 
Dunscomb  et  aL  v.  Bunker^  2  Mete.  8,  10  ;  Oaie  v.  Eastman^  7  id. 
14, 16. 

The  contracts  secured  by  the  mortgages  were  made  in  New  Bruns- 
wiclc  and  to  be  executed  there.  The  parties  to  the  contracts,  at  the 
time  they  were  made,  resided  there ;  and  the  payments  were  all 
made  in  that  province.  The  security,  though  bargained  for  in 
New  Brunswick^  was  necessarily  executed  in  this  State. 

The  statutes  of  New  Brunswick,  R  S.,  §  1,  ch.  102,  in  force  when 
the  mortgages  and  contracts  in  controversy  were  executed,  oon* 
tained  the  following  provision  :  ^^o  person  shall,  directly  or  indi* 
rectly,  receive  on  any  contract  to  be  made  for  the  loan  of  any  money 
or  goods,  more  than  six  pounds  for  the  forbearance  of  one  hundred 
pounds  for  one  year,  and  after  that  date  for  a  greater  or  less  snnu 
and  longer  or  shorter  time ;  and  all  deeds  or  contracts  for  the  pay- 
ment of  any  money  to  be  lent,  or  for  the  performance  of  any  thing 
undertaken^  upon  or  by  which  more  than  such  rate  of  interest  shall 
be  reserved  or  received,  shall  be  ntterly  void." 

Section  second  of  the  same  statute  imposes  a  forfeiture  of  the 
principal  sum  lent  and  all  the  interest,  upon  the  lender  for  every 
offense  against  its  provisions. 

In  order  to  render  a  contract  void  for  usury,  it  must  be  tainted 
with  that  offense  in  its  inception.  It  is  the  reservation  or  receipt  of 
usurious  interest  in  pursuance  of  the  terms  of  the  contract  itself 
that  renders  it  void;  the  subsequent  payment  of  such  interest  upon 
a  contract,  free  from  the  taint  of  usury  in  its  origin,  will  not  have 
this  effect,  3  Parsons  on  Contracts,  115;  Nichols  v.  Fearsop,  7 
Pet.  103;  Bice  v.  Welling,  5  Wend.  695,  697;  Gardner  v.  Flagg, 
8  Mass.  101. 

But  the  law  is  otherwise  in  respect  to  incurring  the  penalty  or 
forfeiture  for  a  violation  of  the  law  against  usury.    In  that  oaae^ 
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the  sabsequent  receipt  of  usurious  interest  by  the  lender,  npou  a 
contract  originally  untainted  with  usury,  renders  him  liable  to  the 
penalty  or  forfeiture  incurred.  In  Floyer  v.  Edwards,  Gamp.  112^' 
Lord  Mansfield  said :  ''In  case  the  agreement  originally  for  the  pay- 
men  t  of  principal  be  legal,  and  the  interest  does  not  exceed  the 
legal  rate,  but  afterward,  upon  payment  being  forborne,  illegal 
interest  is  demanded,  there  the  agreement  by  retrospect  is  not  void 
but  the  parties  are  liable  to  the  penalty  of  treble  value."  3  Parsons 
on  Contracts,  123  ;     Thompson  v.  Woodbridge,  8  Mass.  256. 

The  instruments  in  controyersy  appear  to  have  been  given  in 
the  usual  course  of  business,  and  upon  their  face  are  free  from  the 
taint  of  usury.  The  alleged  usurious  payments  were  made  after 
the  debts  were  overdue  and  the  contracts  were  broken.  The  con- 
tracts, therefore,  were  not  void  under  section  1,  chap.  102,  R  S.  of 
New  Brunswick,  but  the  forfeiture  imposed  by  section  2,  of  the  same 
chapter,  was  incurred  by  the  defendants.  That  forfeiture  is  in  the 
nature  of  a  remedy,  which,  as  we  have  seen,  can  extend  only  to  suits 
brought  in  New  Brunswick,  and  can  have  no  effect  where  a  remedy  is 
sought  under  our  laws ;  in  ofcher  words,  the  defendant,  in  this 
respect,  cannot  invoke  the  same  defense  in  this  State,  that  he  could 
make  in  New  Brunswick.  Gale  v.  Bastman,  supra ;  Dunscomb 
ei  al.  V.  Bunker,  supra. 

The  case  is,  therefore,  to  be  determined  by  the  law  of  the  forum 
selected  by  the  plaintiff  for  the  enforcement  of  her  rights.  Can 
the  defendant  here  avail  herself  by  way  of  recoupment,  set-off, 
or  otherwise,  of  the  excess  paid  over  six  per  cent  upon  the  contracts 
in  controversy  ? 

When  the  alleged  usurious  payments  were  made,  our  statute 
provided  that  in  an  action  brought  to  recover  the  principal  and 
interest,  in  such  a  case,  the  usurious  interest  might  be  deducted 
from  the  principal.  But  that  statute  was  repealed  in  1870,  and,, 
instead  of  it,  the  present  statute  was  enacted,  which  simply  pro^ 
vides  that  ^'  In  the  absence  of  any  agreement  in  writings  the  legal 
rate  of  interest  shall  be  six  per  cent  per  annum/' 

It  is  argued  by  the  learned  counsel  for  the  defendant,  that  an 
action  for  money  had  and  received  lies  to  recover  back  the  amount 
of  usurious  interest  paid,  and  that  to  avoid  circuity  of  action,  that 
sum  may  be  allowed  the  defendant,  in  extinguishment  of  her  origi- 
nal indebtedness,  as  it  exceeds  that  amount  The  authorities  indi- 
cate that,  where  a  usurious  contract  is  declared  illegal  and  void  by; 
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statute,  the  money  paid  thereon  is  to  be  regarded  as  taken  illegally, 
and  as  oppressively  extorted  from  the  borrower,  and  that,  therefore, 
the  equitable  action  for  money  had  and  receiyed  lies  to  recover  it 
back.  It  is  upon  this  ground  that  the  authorities,  relied  upon  to 
support  the  defendant's  theory,  rest  This  question  is  discussed 
by  Shaw,  G.  J.,  in  Crosby  v.  Bennett,  7  Meta  17,  18 ;  and  the  dis- 
tinction is  expressly  made  between  usurious  contracts  that  are 
made  illegal  and  '^oid  by  statute,  and  those  that  are  not,  giving  the 
equitable  action  for  money  had  and  received  to  recover  back  the 
usurious  interest  paid  in  the  former  case,  and  denying  it  in  the 
latter.  We  think  this  distinction  is  well  taken.  Where  the  law 
does  not  prohibit  usury,  nor  make  usurious  contracts  illegal  or  void, 
it  cannot  regard  the  taking  of  a  greater  sum  for  the  use  of  money 
than  is  fixed  by  the  law  as  illegal  or  oppressive,  which  is  the  gist 
of  the  right  of  recovery  invoked  by  the  defendant.  It  is  only  upon 
the  ground  that  the  payments  made  by  her  grantors  were  received 
in  violation  of  law  that  she  claims  the  right  to  recouo  :  if  no  law 
has  been  violated,  there  is  no  right  of  recoupment* 

While  our  statute  fixes  the  legal  rate  of  interest  at  six  per  cent, 
per  annum,  it  does  not  in  terms  nor  by  necessary  implication  pro- 
hibit the  taking  of  a  greater  sum,  nor  declare  contracts  for  a  greater 
rate  illegal  or  void.  Nor  does  it  provide  for  the  deduction  of  the 
amount  of  interest  paid  in  excess  of  this  rate  from  the  principal 
upon  action  brought  therefor,  or  for  its  recovery  back  where  there 
is  '^  no  agreement  in  writing  "  in  respect  to  interest.  It  simply 
declares  what  shall  be  the  legal  rate  of  interest  when  there  is  no 
agreement  in  writing  for  a  different  rate. 

This  construction  of  the  statute  harmonizes  with  the  action  of 
the  legislature  upon  this  subject.  Contemporaneously  with  the 
enactment  of  the  present  statute,  the  legislature  passed  an  act 
repealing  the  usury  act  of  1857,  which  contained  the  identical 
provisions  for  the  deduction  from  the  principal,  and  the  recovery 
back,  of  usurious  interest,  where  paid,  that  are  now  sought  to  be 
applied  in  this  case.  That  act  of  repeal  was  a  legislative  construc- 
tion of  the  existing  statute.  By  its  repeal  of  the  act  of  1857,  and 
its  omission  to  incorporate  the  provisions  contended  for  by  the  de- 
fendants into  the  new  statute,  the  legislature  dearly  intended  to 
effect  a  radical  change  in  the  law  of  usury.  It  would  be  an  alarm- 
ing exercise  of  judicial  power  of  construction  to  hold  that  the 
law  is  the  same  upon  the  subject  under  oonsideTation  as  it  was 
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before  the  statnte  of  1857  was  repealed.  Such  a  construction 
would  render  the  repealing  act  nugatory.  Language  could  scarcely 
make  the  intention  of  the  legislature  to  abolish  the  remedies 
provided  in  the  statute  of  1857  more  intelligible.  This  court  can- 
not undertake  to  revive  by  construction  a  doctrine  which  the  legis- 
lature obviously  intended  to  discard  by  positive  enactment.  Our 
conclusion  is  that  the  defendants  are  not  entitled  to  have  the 
amount  of  usurious  interest,  paid  by  them,  deducted  from  the 
contracts  secured  by  the  mortgages  in  suit. 

JudgmevUfoT  plaintiff. 


State  v.  Haynbb. 


(661Ce.fl(r7.) 

Armm  —  iiabO/Uyof  htwiM  uho  hurru  hU  matUf^$  hou$e  hy  procfurtment  of 

matter. 

A  serymnt  who  sets  fire  to  his  master's  house  hy  his  master's  procurement 
for  the  purpose  of  defraading  the  insarera  is  not  goilt y  of  arson  either  at 
common  law  or  nnder  a  statute  making  it  arson  to  bum  the  dwelling- 
house  of  another. 

INDICTMENT  for  arson  under  a  statute  (B.  S.,  ch.  119,  §  1)  set 
forth  in  the  opinion.  The  defendant  was  a  servant  of  Mrs. 
Ingraham.  The  material  facts  appear  in  the  opinion.  The  verdict 
was  guilty;  and  the  defendant  alleged  exceptions. 

D.  N.  JIfortland,  for  defendant. 

L.  A.  JBmery,  attorney-general,  for  State. 

Applbtok,  C.  J.  This  is  an  indictment  for  arson,  under  R  S«y 
oh.  119,  §  1,  for  feloniously,  willfully  and  maliciously  burning,  in  the 
night  time,  the  dwelling-house  of  Eleanor  R  Ingraham. 

The  evidence  tended  to  prove,  and  the  jury  must  have  found, 

that  the  dweUing-honae  of  Mrs.   Ingraham  was  burned  in  the 

night,  under  the  following  circumstances:    The  house  was  insured 

Vy  Mrs.  Ingraham.    Being  insured,  Mrs.  Ingraham,  her  daughter, 

V0L.XXIL— 78 
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aud  the  defendant  conspired  together  to  bum  the  house^  for  the 
purpose  of  obtaining  the  insurance.  In  pursuance  of  that  object, 
Mrs.  Ingraham  left  her  house  on  a  7i8it  The  daughter  was  away 
and  out  at  serrice.  The  house  was  prepared  for  burning  by  the 
remoYal  of  the  furniture^  and  the  defendant  was  left  to  set  the 
fire.  All  these  facts  were  admitted  by  the  parties  implicated, 
with  a  praiseworthy  candor,  and  an  apparent  unconscionsnesB  of 
any  great  moral  turpitude  in  defrauding  an  insurance  company, 
except  the  fact  of  burning  by  the  defendant,  which  he  denied,  but 
which  it  is  apparent  by  their  verdict  the  jury  must  have   found. 

The  question  presented  for  determination  is  whether,  upon  the 
facts,  the  indictment  can  ^be  sustained  under  R  S.,  ch.  119,  §  1, 
which  is  in  these  words  :  '^  Whoever  willfully  and  maliciously  sets 
fire  to  the  dwelling-house  of  another,  or  to  any  building  adjoining 
thereto,  or  to  any  building  owned   by  himself  or  another,  with  the 

intent  to  bum  such  dwelling-house,  and  it  is  thereby  burned,  in  the 
night  time,  shall  be  punished  with  death." 

Arson,  by  the  common  law,  is  an  offense  against  the  security  of 
the  dwelling-house.  The  felony  of  arson  or  willful  burning  of 
houses  is  described  by  my  Lord  Ookb,  cap.  15,  p.  66,  to  be  **  the 
malicious  and  voluntary  burning  the  house  of  another,  by  night  or 
by  day."  1  Hale's  P.  C.  566.  Our  statute  in  section  1  makes  the 
offense  capital  only  when  the  burning  is  in  the  night,  and  there  is 
some  person  lawfully  in  the  dwelling-house  at  the  time.  But 
the  dwelling-house  burned  must  be  the  dwelling-house  of  another. 

In  some  States  the  common  law  has  been  modified,  as  in  New 
York,  where  the  willfully  setting  fire  to,  or  burning  any  inhabited 
dwelling  in  the  night  time,  is  made  arson,  so  that  the  offense  may  be 
committed  by  one's  burning  his  own  dwelling-house.  So  in  EngUnd 
the  British  Parliament  has  so  modified  the  law  in  relation  to  arson, 
as  to  render  it  immaterial  whether  the  house  burned  be  that  of  the 
offender  himself,  or  of  a  third  person.  Shepherd  v.  The  People^ 
19  N.  Y.  537;  Stat  1  Vict,  ch.  89,  §  3;  Rex  v.  Ball,  1  Moa  0.  C.  30. 

The  house  burned  by  the  defendant  was  the  house  of  another 
If  Mrs.  Ingraham  had  burned  her  own  dwelling,  she  would  not  have 
been  amenable  to  the  penalties  prescribed  by  section  1.  The  fire  was 
set  at  her  instance,  and  for  her  supposed  benefit  The  servant 
obeying  cannot  be  more  guilty  than  the  master  commanding. 
The  precise  question  before  us  arose  in  Tennessee  (RoberU  v.  StaUy 
7  Cold.  359),  audit  was  there  held,  that  it  was  not  arson  to  procure 
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one's  own  hoase  to  be  bamed,  and  that  the  guilt  of  the  agent  waB 
only  co-eztensiye  with  the  guilt  of  the  principal.  It  is  not 
arson  for  a  man  to  bum  his  own  house,  or  to  procure  it  to  be 
done,  for  the  purpose  of  defrauding  an  insurance  company.  Nor 
is  the  agent,  by  whom  it  is  done,  guilty  of  a  greater  offense  than 
his  principal.  ^^  An  agent,"  says  Hawkins,  J.,  in  the  case  last 
cited,  ^'  who  commits  an  act,  can,  upon  general  principles,  be  guilty 
of  no  higher  nor  greater  offense  than  the  principal  would  have  been 
had  he  committed  the  act  himseU." 

The  ruling  of  the  presiding  justice  was  adverse  to  the  views 
above  expressed,  and  was  erroneous. 

It  becomes,  therefore,  unnecessary  to  consider  the  other  qnestiaiiB 

raised  by  the  exceptions. 

BsBcepiions  sustained. 


BnU)  V.  MUNBOB. 
(06  Me.  m.) 

BtahiU  offlrandi — MecuHon  of  memorandum  after  breaeh, 

A  written  memonuidiim  of  a  verbal  oontraot  was  made  after  a  breach  of  the 
oontraet,  bat  before  action  for  the  breach.  It  was  antedated  as  aa  original 
contract  of  the  date  of  the  verbal  contract  first  made.  Held,  that  the  memo- 
randum was  sufficient  to  satisfy  the  statute  of  frauds. 

ASSUMPSIT  on  a  contract  substantially  as  stated  in  the  follow- 
ing writing  signed  by  the  parties,  and  read  in  evidence  by  the 
plaintiffs. 

^'  BocKLAN D,  March  2,  1874. 
**  Memorandum  contract  by  and  between  H.  H.  Munroe,  of  Thom- 
aston,  of  the  first  part,  and  John  Bird  &  Co.,  of  Rockland,  of  the 
second  part.  The  party  of  the  first  part  agrees  to  pay  the  party  of 
the  second  part  four  dollars  per  ton  gross  (2,240  lbs.)  for  five  thou- 
sand tons  of  ice,  weighed  on  board,  price  to  include  ice  and  freight 
to  New  York.  The  said  party  of  the  second  part  agrees  to  deliver 
said  ice  on  following  conditions  :  Shipments  to  begin  immediately, 
and  to  continue  until  full  amount  is  shipped,  cash  to  be  paid  on 
delivery  of  each  cargo.    Vessels  to  be  discharged  with  dispatch ; 
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demurrage,  if  any,  to  be  paid  by  party  of  first  part,  and  no  com- 
missions to  be  paid  on  sales. 

''  H.  H.  MuiTBOS. 
''  JoHK  Bird  &  Co. 
''  Attest :    Bdmtnd  A.  Smith.'' 

The  declaration  averred  a  breach  of  the  contract  by  the  defend- 
ant, in  ordering  a  stoppage  of  shipments  after  one-half  of  the 
quantity  contracted  for  had  been  shipped  ;  and  the  plaintiffs 
claimed  for  extra  expenses  by  reason  hereof  itemized  in  the  fol- 
lowing account  annexed  to  the  writ : 

April  7,  1874.    To  expense  housing  2500  tons  ice  at  25c.,  $625  00 

breal^ing  out  &  loading  same,     625  00 
building  houses  for  same, ....     600  00 

expense  in  hauling  same, 250  00 

shrinkage  and  waste,  (500  tons)    ....     375  00 
expenses  at  New  York  and  telegrams,     125  00 


it 


12,600  00 


The  defendant  pleaded  the  general  issue  with  a  brief  statement, 
''  that  the  said  supposed  contract  set  forth  and  declared  upon  in 
the  plaintiffs'  writ,  as  having  bedn  made  between  the  plaintiffs  and 
defendant,  on  the  said  2d  day  of  March,  A.  D.  1874,  was  not  in 
writing,  nor  was  there  any  written  memorandum  thereof  ever  made 
by  either  of  the  parties  to  this  action,  or  by  their  agents,  nor  was 
there  ever  any  delivery  of  the  said  ice,  or  any  part  thereof,  by  the 
plaintiffs  to  defendant,  nor  any  acceptance  or  reception  of  the 
same,  or  any  part  thereof,  by  the  defendant ;  nor  did  the  defendant 
ever  pay  to  the  plaintiffs  any  thing  in  earnest  to  bind  the  bargain, 
or  in  "peixi  payment  for  said  ice,  and  that  said  contract,  if  any  such 
contract  was  ever  made,  was  void  by  force  of  the  statute  of  feauds. 

And  that  the  said  supposed  contract  in  the  declaration  set  forth, 
if  any  such  was  ever  legally  made,  was  on  the  24th  day  of  March, 
1874,  abandoned  and  canceled  by  the  mutual  consent  of  the  par- 
ties, and  all  breaches  thereof  waived  and  satisfied,  by  the  said  can- 
cellation and  abandonment,  and  that  the  plaintiffs  did  not  deliver 
the  said  ice  to  the  defendant,  but  sold  and  delivered  it  to  the 
Knickerbocker  Ice  Co.,  of  New  York,  and  received  payment  there- 
for, from  said  Ice  Oo." 
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The  evidence  tended  to  show  that  after  one-half  of  the  ice  had 
been  shipped^  the  defendant  ordered  further  shipments  on  his 
account  to  cease;  that  none  of  the  ice  was  in  fact  received  by 
him  ;  that  March  24,  1874,  the  parties  met  in  New  York^  and 
then  and  there  reduced  to  writings  the  memorandum  in  evidence 
dated  March  2,  1874  ;  that  the  plaintiffs  contracted  on  the  same 
day  to  sell  all  the  ice  to  the  Knickerbocker  Ice  Co.,  the  twenty-five 
h  indred  tons  afloat  at  $4.00  per  ton,  and  the  twenty-five  hundred 
tone  in  house  at  $4.25,  including  freights,  the  twenty-five  cents  per 
ton  added,  to  be  paid  to  S.  H.  Allen. 

On  this  contract  was  the  following  indorsement  signed  by  the 
defendant  and  witnessed  : 

''It  is  understood  that  the  within  five  thousand  tons  (5,000)  of 
ice  is  the  same  that  was  contracted  for  on  March  2,  1874,  with  H. 
H.  Munroe,  and  I,  H.  H.  Munroe,  hereby  consent  to  the  assign- 
ment of  the  same  to  the  Knickerbocker  Ice  Company 

New  York,  March  24,  1874. '^ 

After  the  foregoing  and  other  evidence,  which  in  the  opinion 
Bufiiciently  appears,  was  introduced,  the  action  was  made  law  on 
report,  to  stand  for  trial  if  maintainable  upon  so  much  of  the  evi- 
dence as  was  legally  admissible,  otherwise  the  plaintiffs  to  be 
nonsuit.   ^ 

A.  S.  Bice  &  0.  0.  Holly  for  plaintiffs. 

A.  P.  0ould  d  J.  B.  Moorey  for  defendant,  contended  that  the 
allegation  based  upon  the  written  contract  was  not  supported 
by  proof  ;  that  the  evidence  of  the  verbal  contract,  such  as  it  was, 
even  if  legally  admissible,  did  not  8upjx)rt  the  declaration,  and 
that  it  was  not  legally  admissible,  because  of  the  statute  of  frauds  ; 
that  the  memorandum  in  evidence  was  a  written  contract  in  itself, 
and  not  intended  as  a  memorandum  of  a  previous  verbal  contract ; 
that  a  verbal  offer  subsequently  reduced  to  writing  in  the  form  of 
a  contract,  and  signed  by  the  parties,  or  even  by  the  party  making 
it,  could  not  be  treated  as  a  memorandum  of  a  verbal  offer  or  agree- 
ment ( Washington  Ice  Co,  v.  WebsteTy  62  Me.  341) ;  that  the 
verbal  contract,  if  any  existed,  covered  only  one  or  two  of  the 
many  elements  of  the  written  contract ;  that  the  contract  dated 
March  2,  and  written,  executed  and  delivered  March  24,  could 
have  no  validity  before  the  latter  date  ;  that  the  written  contract 
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took  its  force  and  effect  from  the  day  of  its  ezecation  and  delivery  and 
not  from  the  day  of  its  date  {ffaU  v.  Oazenomy  4  East,  477;  Joseph 
V.  Bigelow,  4  Gush.  82  ;  Jackson  y.  Schoonmaier,  2  Johns.  230)  ; 
that  if  the  instrument  had  no  validit}^  as  n  sale  prior  to  March  24. 
it  had  validity  for  no  purpose  prior  to  that  time.  Egery  v.  Woodard^ 
56  Me.  45. 

Petebs,  J.  On  March  2^  1874,  at  Bookland,  in  this  State,  the 
defendant  contracted  verbally  with  the  plaintiffs  for  the  purchase 
of  a  quantity  of  ice,  to  be  delivered  (by  immediate  shipments)  to 
the  defendant  in  New  York.  On  March  10,  1874,  or  thereabouts, 
the  defendant,  by  his  want'  of  readiness  to  receive  a  portion  of  the 
ice  as  he  had  agreed  to,  temporarily  prevented  the  plaintiffs  from 
performing  the  contract  on  their  part  according  to  the  preparations 
made  by  them  for  the  purpose.  On  March  24,  1874,  the  parties, 
then  in  New  York,  put  their  previous  verbal  contract  into  writing, 
ante-dating  it  as  an  original  contract  made  at  Rockland  on  March 
2,  1874.  On  the  same  day  (March  24)^  by  consent  of  the  defend- 
ant, the  plaintiffs  sold  the  same  ice  to  another  party,  reserving 
their  claim  against  the  defendant  for  the  damages  sustained  by  them 
by  the  breach  of  the  contract  by  the  defendant  on  March  10th  or 
about  that  time.  This  action  was  commenced  on  April  11,  1874, 
counting  on  the  contract  as  made  on  March  2,  and  deelaring  for 
damages  sustained  by  the  breach  of  contract  on  March  10,  or 
thereabouts,  and  prior  to  March  24,  1874.  Several  objections  are 
set  up  against  the  plaintiffs'  right  to  recover. 

The  first  objection  is,  that  in  some  respects  the  allegations  in 
the  writ  and  the  written  proof  do  not  concur.  But  we  pass  this 
point,  as  any  imperfection  in  the  writ  may,  either  with  or  without 
terms,  be  corrected  by  amendment  hereafter. 

Then  it  is  claimed  for  the  defendant  that,  as  matter  of  fact,  the 
parties  intended  to  make  a  new  and  original  contract  as  of  March 
24,  by  their  writing  made  on  that  day  andante-dated  March  2,  and 
that  it  was  not  their  purpose  thereby  to  give  expression  and  effi- 
cacy to  any  unwritten  contract  made  by  them  before  that  time. 
But  we  think  a  jury  would  be  well  warranted  in  coming  to  a  differ- 
ent conclusion.  Lndoubtedly  there  are  circumstances  tending  to 
throw  some  doubt  upon  the  idea  that  both  parties  understood  that 
a  contract  was  fully  entered  into  on  March  2,  1874,  but  that  doubt 
is  much  more  than  overcome  when  all  the  written  and  oral  evi* 
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dcnce  is  considered  together.  We  think  the  writing  made  on  the 
24th  Harchy  with  the  explanations  as  to  its  origin,  is  to  be  consid- 
ered precisely  as  if  the  parties  on  that  day  had  signed  a  paper 
dated  of  that  date,  certifying  and  admitting  that  they  had  on  the 
2d  day  of  March  made  a  verbal  contract,  and  stating  in  exact  writ- 
ten arms  jnst  what  snch  verbal  contract  was.  Parol  evidence  is 
proper  to  show  the  situation  of  the  parties  and  the  circumstances 
nnder  which  the  contract  was  made.  It  explains  but  does  not 
alter  the  terms  of  the  contract.  The  defendant  himself  invokes  it 
to  show  that,  according  to  his  view,  the  paper  bears  an  erroneous 
date.  Such  evidence  merely  discloses  in  this  case  such  facts  as  are 
part  of  the  res  gesta,  Benjamin  on  Sales^  §  213 ;  Stoops  v.  Smithy 
100  Mass.  63,  66  ;  S.  C,  1  Am.  Bep.  85,  and  cases  there  cited. 

Then,  the  defendant  next  contends  that,  even  if  the  writing 
signed  by  the  parties  was  intended  by  them  to  operate  retroactively 
as  of  the  first-named  date,  as  a  matter  of  law,  it  cannot  be  per- 
mitted to  have  that  effect  and  meet  the  requirements  of  the  statute 
of  frauds.  The  position  of  the  defendant  is,  that  all  which  took 
place  between  the  parties  before  the  24th  of  March  was  of  the 
nature  of  negotiation  and  proposition  only;  and  that  there  was  no 
valid  contract,  such  as  is  called  for  by  the  statute  of  frauds,  before 
that  day;  and  that  the  action  is  not  maintainable,  because  the 
breach  of  contract  is  alleged  to  have  occurred  before  that  time. 
The  plaintiffs,  on  the  other  hand,  contend  that  the  real  contract 
was  made  verbally  on  the  2d  of  March,  and  that  the  written  in- 
strument is  sufficient  proof  to  make  the  verbal  contract  a  valid  one 
as  of  that  date  (March  2),  although  the  written  proof  was  not 
made  out  until  twenty-two  days  after  that  time.  Was  the  valid 
contract,  therefore,  made  on  March  2d  or  March  the  24th?  The 
point  raised  is,  whether,  in  view  of  the  statute  of  frauds,  the  writ- 
ing in  this  case  shall  be  considered  as  constituting  the  contract 
itself,  or  at  any  rate  any  substantial  portion  of  it,  or  whether  it 
may  be  regarded  as  merely  the  necessary  legal  evidence  by  means 
of  which  the  prior  unwritten  contract  may  be  proved.  In  other 
words,  is  the  writing  the  contract,  or  only  evidence  of  it;  we  in- 
cline to  the  latter  view. 

The  peculiar  wording  of  the  statute  presents  a  strong  argument 
for  such  a  determination.  The  section  reads:  *^  No  contract  for 
the  sale  of  any  goods,  wares,  or  merchandise,  for  thirty  dollars  or 
viore,  shall  be  valid,  unless  the  purchaser  accepts  and  receives  part 
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of  the  goodSy  or  gives  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment  thereof ,  or  some  note  or  memonmdum  thereof  is 
made  and  signed  by  the  party  to  be  charged  thereby,  or  his  agent." 
In  the  first  place,  the  statute  does  not  go  to  all  contracts  of  sale, 
bat  only  to  those  where  the  price  is  over  a  certain  sum.  Then, 
the  requirement  of  the  statute  is  in  the  alternative.  The  contract 
need  not  be  evidenced  by  writing  at  all,  provided  ^'  the  purchaser 
accepts  and  receives  a  part  of  the  goods,  or  gives  something  in 
earnest  to  bind  the  bargain  or  in  part  payment  thereof."  If  any 
one  of  these  circumstances  will  as  effectually  perfect  the  sale  as  a 
writing  would,  it  is  not  easily  seen  how  the  writing  can  actually 
constitute  the  contract^  merely  because  a  writing  happens  to  exist 
It  could  not  with  any  correctness  be  said,  that  any  thing  given  in 
earnest  to  bind  a  bargain  was  a  substantial  part  of  the  bargain 
itself,  or  any  thing  more  than  a  particular  mode  of  prool  Then,  it 
is  not  the  contract  that  is  required  to  be  in  writing,  but  only 
''some  note  or  memorandum  thereol"  This  language  supposes 
that  the  verbal  bargain  may  be  first  made,  and  a  memorandum  of 
it  given  afterward.  It  also  implies  that  no  set  and  formal  agree- 
ment is  called  for.  Ohancellor  Kbht  says:  *'  The  instrument  is  lib- 
erally construed  without  regard  to  forms."  The  briefest  possible 
forms  of  a  bargain  have  been  deemed  sufficient  in  many  cases. 
Certain  important  elements  of  a  completed  contract  may  be  omit- 
ted altogether.  For  instance,  in  this  State,  the  consideration  for 
the  promise  is  not  required  to  be  expressed  in  writing.  OiUighan 
V.  Boardman,  29  Me.  79.  Again,  it  is  provided  that  the  note 
or  memorandum  is  sufficient,  if  signed  only  by  the  person  sought 
to  be  chai^ged.  One  party  may  be  held  thereby  and  the  other  not 
be.  There  may  be  a  mutuality  of  contract  but  not  of  eviiicnce  or 
of  remedy.  Still,  if  the  writing  is  to  be  regarded  in  all  cases  aa 
constituting  the  contract,  in  many  cases  there  would  be  but  one 
contracting  party. 

Another  idea  gives  weight  to  the  argument  for  the  position  ad- 
vocated by  the  plaintiffs;  and  that  is,  that  such  a  construction  of 
the  statute  upholds  contracts  according  to  the  intention  of  parties 
thereto,  while  it,  at  the  same  time,  fully  subserves  all  the  purposes 
for  which  the  statute  was  created.  It  must  be  borne  in  mind  that 
verbal  bargains  for  the  sale  of  personal  property  are  good  at  com- 
mon law.  Nor  are  they  made  illegal  by  the  statute.  Parties  can 
execute  them  if  they  mutually  please  to  do  so.    The  object  of  the 
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statute  is  to  prevent  perjury  and  fraud.  Of  course,  perjury  and 
fraud  cannot  be  wholly  prevented  ;  but,  as  said  by  Bigblow,  J., 
(d  Gray,  331) :  ^'  A  memorandum  in  writing  will  be  as  effectual 
against  perjary,  although  signed  subsequently  to  the  making  of  a 
verbal  contract,  as  if  it  had  been  executed  at  the  moment  when 
the  parties  consummated  their  agreement  by  word  of  mouth." 
We  think  it  would  be  more  so.  A  person  would  be  likely  to  com- 
mit himself  in  writing  with  more  care  and  caution  after  time  to 
take  a  second  thought.     The  locus  penitenticB  remains  to  him. 

By  no  means  are  we  to  be  understood  as  saying  that  all  written 
instruments  will  satisfy  the  statute,  by  having  the  effect  to  make 
the  contracts  described  in  them  valid  from  their  first  verbal  incep- 
tion. That  must  depend  upon  circumstances.  In  many,  and  per- 
haps, most  instances,  such  a  version  of  the  transaction  would  not 
agree  with  the  actual  understanding  of  the  parties.  In  many 
cases,  undoubtedly,  the  written  instrument  is  per  se  the  contract  of 
the  parties.  In  many  cases,  as  for  instance,  like  the  ante-dating 
of  the  deed  in  Egery  v.  Woodard,  56  Me.  45,  cited  by  the 
defendant,  the  contract  (by  deed)  could  not  take  effect  before 
delivery  ;  the  law  forbids  it.  So  a  will  made  by  parol  is  absolutely 
void.     Bat  all  these  classes  of  cases  differ  from  the  case  before  us. 

A  distinction  is  attempted  to  be  set  up  between  the  meaning  to 
be  given  to  R.  S.,  ch.  Ill,  §  4,  where  it  is  provided  that  no  unwrit- 
ten contract  for  the  sale  of  goods  ^^  shall  be  valid,"  and  that  to  be 
given  to  the  several  preceding  sections  where  it  provided  that 
upon  certain  other  kinds  of  unwritten  contracts  **  no  action  shall  be 
maintained  ;  "  the  position  taken  being  that  in  the  former  case  the 
contract  is  void,  and  in  the  other  cases  only  voidable  perhaps,  or 
not  enforceable  by  suit  at  law.  But  the  distinction  is  without  any 
essential  difference,  and  is  now  so  regarded  by  authors  generally 
and  in  most  of  the  decided  cases.  All  the  sections  referred  to  rest 
upon  precisely  the  same  policy.  Exactly  the  same  object  is  aimed 
at  in  all.  The  difference  of  phraseology  in  the  different  sections 
of  the  original  English  statute,  of  which  ours  is  a  substantial  copy, 
may  perhaps  be  accounted  for  by  the  fact,  as  is  generally  conceded, 
that  the  authorship  of  the  statute  was  the  work  of  different  hands. 
Although  our  statute  (R.  S.  1871,  §  4)  uses  the  words  ''no  con- 
tract shall  be  valid,"  our  previous  statutes  used  the  phrase  ''shall 
he  allowed  to  be  good  ; "  and  the  change  was  made  when  the  stat- 
utes were  revised  in  1857,  without  any  legislative  attempt  to  make 
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»n  alteration  in  the  sense  of  the  section.  (R.  S.  1841,  ok.  136,  §  4.) 
The  two  sets  of  phrases  were  undoubtedly  deemed  to  be  eqaivaleiit 
expressions.  The  words  of  the  original  English  section  are,  **  shall 
not  be  allowed  to  be  good,"  meaning,  it  is  said,  not  good  for  the 
purpose  of  sustaining  an  action  thereon  without  written  proof. 
Brown  on  Stat,  of  Frauds,  §§  115,  136,  and  notes  to  the  sectionB; 
Benjamin  on  Sales,  §  114;  Townsendr,  ffargraves,llS  Mass^SS,  and 
cases  there  cited. 

There  are  few  decisions  that  bear  directly  upon  the  predse  point 
which  this  case  presents  to  us.  From  the  nature  of  things,  a  state 
of  facts  inyolving  the  question  would  seldom  exist.  But  we  r^;ard 
the  case  of  Towns&nd  v.  HargraveSy  above  cited,  as  representing  the 
principle  very  pointedly.  It  was  there  held  that  the  statute  of 
frauds  affects  the  remedy  only  and  not  the  yalidity  of  the  contract, 
and  that  where  there  has  been  a  completed  oral  contract  of  sale  of 
goods,  the  acceptance  and  receipt  of  part  of  the  goods  by  the  pur- 
chaser takes  the  case  out  of  the  statute,  although  such  acceptance 
and  receipt  are  after  the  rest  of  the  goods  are  destroyed  by  fire 
while  in  the  hands  of  the  seller  or  his  agent.  The  date  of  the 
agreement  rather  than  the  date  of  the  part  acceptance  was  treated 
as  the  time  when  the  contract  was  made  ;  and  the  risk  of  the  loss 
of  the  goods  was  cast  upon  the  buyer.  Vir^seifU  v.  Oermond,  11 
Johns.  283,  is  to  the  same  effect.  We  are  not  aware  of  any  case 
where  the  question  has  been  directly  adjudicated  adversely  to  these 
cases.  Webster  v.  ZieUy,  52  Barb.  482,  in  the  argument  of 
the  court,  directly  admits  the  same  principle.  The  case  of  Leaiher 
Cloth  Co.  V.  Hierovimiis,  L.  B.,  10  Q.  B.  140,  seems  also  to  be  an 
authority  directly  in  point.  Thompson  v.  Algety  12  Mete.  428,435, 
and  Marsh  v.  Hyde,  3  Gray,  331,  relied  on  by  defendant,  do  not, 
in  their  results,  oppose  the  idea  of  the  above  cases,  although  there 
may  be  some  expressions  in  them  inconsistent  therewith.  Alto- 
gether another  question  was  before  the  court  in  the  latter  cases. 

But  there  are  a  great  many  cases  where,  in  construing  the  stat- 
ute of  frauds,  the  force  and  effect  of  the  decisions  go  to  sustain  the 
view  we  take  of  this  question,  by  the  very  strongest  implication . 
Such  as,  that  the  statute  does  not  apply  where  the  contract  has  been 
executed  on  both  sides  {Buchnam  v.  Nctsh^  12  Me.  474) ;  that  no 
person  can  take  advantage  of  the  statute  but  the  parties  to  the  con- 
tract, and  their  privies  (Cowan  v.  Adams^  10  Me.  374)  ;  that 
the  memorandum  may  be  made  by  a  broker  {Hinckley  v.  Arey,  27 
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Me.  362);  or  by  an  auctioneer  {Ohavei  t.  Foss,  4  Me.  1); 
that  a  sale  of  personal  property  is  valid  when  there  has  been  a  de- 
livery and  aooeptanoe  of  part,  although  the  part  be  accepted  several 
hoars  .after  the  sale  {Davis  v.  Moore,  13  Me.  424) ;  or  several 
days  after  {Bush  v.  Holmes,  53  Me.  417)  ;  or  ever  so  long  after; 
(Brown  on  Stat  of  Frauds,  §  337,  and  cases  there  noted) ;  that  a  cred 
itor,  receiving  payments  from  his  debtor  without  any  direction  as  to 
their  application,  may  apply  them  to  a  debt  on  which  tlie  statute  of 
frauds  does  not  allow  an  action  to  be  maintained  {Hnynes  v.  Nice, 
100  Mass.  327) ;  that  a  contract  made  in  France,  and  valid  there 
without  a  writing,  could  not  be  enforced  in  England  without  one, 
upon  the  ground  that  the  statute  related  to  the  mode  of  procedure 
and  not  to  the  validity  of  the  contract  {Lerofix  v.  Brown,  12  G.  B. 
801)  ;  but  this  case  has  been  questioned  somewhat ;  that  a  witness 
may  be  guilty  of  perjury  who  falsely  swears  to  a  fact  which  may 
not  be  competent  evidence  by  the  statute  of  frauds,  but  which  be- 
comes material  because  not  objected  to  by  the  party  against  whom  it 
was  offered  and  received  {Howard  v.  Sexton,  4  Comst.  157) ;  that 
an  agent  who  signs  a  memorandum  need  not  have  his  authority 
at  the  time  the  contract  is  entered  into,  if  his  act  is  orally  ratified 
afterward  {Maclean  v.  Dunn,  4  Bing.  722)  ;  that  the  identical 
agreement  need  not  be  signed,  and  that  it  is  sufficient  if  it  is  ac- 
knowledged by  any  other  instrument  duly  signed  {Ocde  v.  Niocan, 
6  Cow.  445);  that  the  recognition  of  the  contract  may  be  contained 
in  a  letter ;  or  in  several  letters,  if  so  connected  by  *'  written  links" 
as  to  form  sufficient  evidence  of  the  contract;  that  the  letters  may 
be  addressed  to  a  third  person  (Browne  on  Stat,  of  Frauds,  §  346; 
Fyson  v.  Kitton,  30  E.  L.  &  Eq.  374;  Oibson  v.  Holland,  L.  R.,  1 
G.  P.  1);  that  an  agent  may  write  his  own  name  instead  of  that  of 
his  principal  if  intending  to  bind  his  principal  by  it  ( Williams  v. 
Bacon,  2  Gray,  387,  393,  and  citations  there);  that  a  proposal  in 
writing,  if  accepted  by  the  other  party  by  parol,  is  a  sufficient 
memorandum  {Reuss  v.  PicksUy,  L.  B.,  1  Ezch.  342);  that  where 
one  party  is  bound  by  a  note  or  memorandum  the  other  party  may 
be  bound  if  he  admits  the  writing  by  another  writing  by  him  sub- 
sequently signed  {Dobell  v.  Hutchinson,  3  A.  &  E.  355);  that  the 
written  contract  may  be  rescinded  by  parol,  although  many  decis- 
nns  are  opposed  to  this  proposition  {Richardson  v.  Cooper,  25 
Me.  450);  that  equity  will  interfere  to  prevent  a  party  making 
the  statute  an  instrument  of  fraud  {Ryan  v.  Dox,  34  N.  Y.  307; 
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ffatfsam  v.  Barrett,  115  Mass.  256,  258);  that  a  contract  verbally 
made  may  be  maintained  for  certain  porposes,  notwithstanding  the 
statnte;  that  a  person  who  pays  his  money  under  it  cannot  recoTer 
it  back  if  the  other  side  is  willing  to  perform;  and  he  can  recoyer 
if  performance  is  refused  {Chapman  y.  Rich,  63  Me.  588,  and 
oases  cited);  that  a  respondent  in  equity  waives  the  statute  as  a 
defense  unless  set  up  in  plea  or  answer  {Adams  y.  Pairick,  30  V t. 
616);  that  it  must  be  specially  pleaded  in  an  action  at  law  {Mid- 
dluex  Go.  y.  Osgood,  4  Gray,  447;  Lawrence  v.  Chase,  54  Me. 
196);  that  the  defendant  may  waive  the  protection  of  the  statnte 
and  admit  verbal  evidence  and  become  bound  by  it.  Browne  on 
Stat  of  Frauds,  §  135. 

It  may  be  remarked,  however,  that  in  most  courts  a  defendant 
may  avail  himself  of  a  defense  of  the  statute  under  the  general 
issue.  The  different  rule  in  Massachusetts  and  Maine  grew  out  of 
the  practice  act  in  the  one  State  and  in  the  statute  requiring  the 
filing  of  specifications  in  the  other. 

It  is  clear  from  the  foregoing  oases,  as  well  as  from  many  more 
that  might  be  cited,  that  the  statute  does  not  forbid  parol  con^ 
tracts,  but  only  precludes  the  bringing  of  actions  to  enforce  them. 
As  said  in  Thornton  v.  Kempster,  5  Taunt  786,  788,  ''the  statnte 
of  frauds  throws  a  difficulty  in  the  way  of  the  evidence."  In  a 
case  already  cited,  Jebvis,  G.  J.,  said  ''the  effect  of  the  section  is  not 
to  avoid  the  contract,  but  to  bar  the  remedy  upon  it,  unless  there  be 
writing. ''  See  analogous  case  of  McClMan  v.  McCUOan,  65  Ma 
600. 

But  the  defendant  contends  that  this  course  of  reasoning  would 
make  a  memorandum  sufficient  if  made  after  action  brought^  and 
that  the  authorities  do  not  agree  to  that  proposition.  There  haa 
been  some  judicial  inclination  to  favor  the  doctrine  to  that  extent 
even,  and  there  may  be  some  logic  in  it  Still  the  current  of  decis- 
ion  requires  that  the  writing  must  exist  before  action  brought 
And  the  reason  for  the  requirement  does  not  militate  against  the 
idea  that  a  memorandum  is  only  evidence  of  the  contract  There 
is  no  actionable  contract  before  memorandum  obtained.  The  con- 
tract cannot  be  sued  until  it  has  been  legally  verified  by  writing 
until  then  there  is  no  cause  of  action,  although  there  is  a  contract 
The  writing  is  a  condition  precedent  to  the  right  to  sue.  Willrs,  J., 
perhaps  correctly  describes  it  in  Gibson  v.  Holland,  supra,  when  he 
says.   ''  the  memorandum  is  in  some  way  to  stand  in  the  place  of  a 
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contract."  He  adds:  ''The  courts  have  considered  the  intention 
of  the  legislature  to  be  of  a  mixed  character;  to  prevent  persons 
from  haying  actions  brought  against  them  so  long  as  no  written 
OYidenoe  was  existing  when  the  action  was  instituted."  Browne  on 
Stat  of  Frauds,  §  338 ;  Benjamin  on  Sales,  §  159 ;  Fricker  v.  Thofn- 
linsany  1  Man.  &  Gr.  772 ;  Bradford  y.  J^ker,  32  Ala.  134 ;  Bill 
y.  Bammty  9  M.  &  W.  36 ;  Philbrook  v.  Belknap,  6  Y t  383.  In 
the  last  case  it  is  said,  ''  strictly  speaking,  the  statute  does  not  make 
the  contract  yoid,  except  for  the  purpose  of  sustaining  an  action 
upon  it,  to  enforce  it.'' 

Action  io  stand  for  trioL 


HOLBBOOK  y.  TOBBT. 

Damoffei  — far  breach  of  cotUraet  in  reitraint  tftrado 

Where  one  binds  himself  in  a  snm  certain  not  to  carry  on,  or  to  allow  to  be  ca^ 
ried  on,  any  particalar  kind  of  business,  within  certain  territorj,  or  within  a 
certain  time  named,  the  som  mentioned  will,  as  a  role,  be  regarded  as  liqai* 
dated  damages,  and  not  as  a  penalty. 

ASSUMPSIT  on  the  following  contract:  ''  Be  it  known  that 
for  a  yaluable  consideration,  paid  by  Warren  Holbrook,  of 
Bingham,  I  hereby  bind  myself  to  said  Holbrook,  in  the  sum  of  fiye 
hundred  dollars,  to  close  up  my  house,  as  a  public  house,  for  the 
term  of  fiye  years,  meaning  that  the  stables,  nor  the  house  shall  not 
be  used  for  tiie  entertainment  of  the  trayeling  public,  for  the  next 
fiye  years.  "  A.  P.  Tobbt." 

"BiKQHAM,  May  25,  1872.** 

The  plaintiff  introduced  eyidenoe  tending  to  proye  that  the  house 
and  stables  referred  to  in  the  contract  had,  preyious  to  the  date 
thereof,  been  occupied  by  the  defendant,  as  a  tayem  and  place  of 
public  entertainment;  that  the  plaintiff  also  kept  a  tayem  m  the 
same  yillage,  and  that  the  defendant,  haying  sold  his  house  and 
stables,  they  were  re-opened  by  the  defendant's  grantees,  as  a 
tayem,  on  the  tenth  day  of  August,  1878,  and  eyer  since  kept 
as  a  tayem.    The  plaintiff  claimed  he  was  entitled  to  judgment 
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that  for  the  five  hundred  dollars  named  in  the  contract  as  liquidated 
damages.  The  defendant,  on  the  contrary,  contended  that  the 
sum  named  in  the  contract  should  be  treated  as  a  penalty,  and  the 
damages  assessed  by  the  jury. 

The  case  was  then  by  consent  withdrawn  from  the  jury,  and 
reported  to  the  full  court  If  the  five  hundred  dollars  named  in 
the  contract  should  be  considered  as  liquidated  damages,  judg- 
ment to  be  rendered  for  plaintiff  for  that  sum,  otherwise  the  case 
to  stand  for  trial,  and  the  damages  to  be  assessed  by  the  jury. 

8.  J.  WaUon  A  L.  X.  WaUm^  for  plaintiff.  The  t500  named  in 
the  contract  should  be  regarded  as  liquidated  damages,  because 
unaccompanied  by  any  statement  that  the  parties  regarded  it  as 
penal.  &amfnon  v.  Howe^  14  Me.  250,  254.  Even  if  the  term 
'^  penalty ''  had  been  used,  that  of  itself  would  not  have  been  con- 
clusive. Pars,  on  Cent.,  vol.  3,  ch.  8,  §  2  ,  Dwinel  v.  Brown, 
54  Me.  468,  and  opinion  near  close  of  p.  471,  and  opinion  p.  475 ; 
Chaw  V.  Anen,  13  Gray,  42,  45  ;  Hodges  Y.Xing,  7  Mete.  583,  586. 

The  parties  intended  to  fix  the  amount  of  the  damages,  on 
account  of  the  difficulty,  if  not  impossibility,  of  ascertaining  and 
computing  them.     Pars,  on  Oont,  vol.  3,  ch.  8,  §  2. 

The  sum  fixed  is  reasonable  ;  and  the  case  does  not  oome  under 
any  one  of  the  exceptions,  where  the  sum  named  has  been  regarded 
by  the  court  as  a  penalty. 

S.  D.  Lindseg,  for  defendant.  The  primary  undertaking  of  the 
defendant  was  not  to  pay  money,  but  to  close  his  house;  and 
the  sum  specified  is  coUateraL 

It  is  not  named  as  damages. 

Forfeitures  are  not  favored.  If  possible,  the  court  will  treat  the 
sum  as  a  penalty,  and  permit  the  defendant  to  show  actual  dam- 
ages. 

To  hold  the  damages  liquidated  might  lead  to  inequitable 
results.  Suppose  he  opened  his  house  but  for  a  single  day,  near 
the  close  of  the  term. 

There  neither  exists  in  this  case  the  express  stipulation  that  the 
1500  should  be  considered  liquidated,  nor  is  the  nature  of  the  con- 
tract such  that  the  damages  may  not  be  satisfactorily  ascertained. 
Shuts  V.  Taylor,  5  Mete.  61;  Steams  v.  Barrett,  1  Pick.  448;  Mer- 
riO  T.  Merrill,  15  Mass.  488;  Lawrence  v.  Parker,  1  id.  191;  JSK^ 


MAY  TERM,  1877.  583 


Uolbrook  v.  Tobey. 


jfinson  y.  Weld,  14  Gray,  166;  Fish  v.  Gray,  11  Allen,  133;  2  OreenL 
Ey.,  §  258. 

Waltok,  J.  The  defendant  bound  himself  in  the  sum  of  t500, 
to  close  his  house  as  a  public  house,  and  not  to  allow  his  house  or 
his  stables  to  be  used  for  the  accommodation  of  the  traveling  pub- 
lic for  the  next  five  years  ;  and  the  only  question  is  whether  the 
sum  mentioned  shall  be  considered  as  liquidated  damages  or  a 
penalty. 

We  think  it  must  be  regarded  as  liquidated  damages.  The 
authorities  run  in  nearly  an  unbroken  current  to  the  effect  that 
where  a  party  binds  himself  in  a  sum  named  not  to  carry  on  any 
particular  trade,  business,  or  profession,  within  certain  limits,  or 
within  a  specified  period  of  time,  the  sum  mentioned  will  be  re- 
garded as  liquidated  damages,  and  not  a  penalty. 

In  Letghton  v.  Wales,  3  Mees.  &  W.  545,  where  the  defendant 
bound  himself  not  to  run  a  coach  over  a  certain  road,  at  any  time 
within  one  hour  before  or  after  certain  specified  hours  of  the  day, 
under  a  penalty  of  £40,  held,  that  the  £40  must  be  construed  as 
liquidated  damages,  and  not  as  a  penalty. 

In  Orisdee  v.  Bolton,  3  Oarr.  &  P.  240,  where,  in  an  agreement  for 
the  sale  of  a  public  house,  the  seller  agreed  not  to  be  concerned  in 
carrying  on  the  business  of  a  publican  within  a  mile  of  the  house 
he  had  sold,  under  the  penal  sum  of  £500,  it  was  held  that  the 
whole  sum  was  recoverable  as  stipulated  damages. 

In  Rawlinson  v.  Clarke,  14  Mees.  &  W.  187,  where  an  apothecary 
sold  out  his  business,  and  agreed  not  to  carry  on  the  business 
within  three  miles  of  the  then  place  of  business,  and  for  a  breach 
of  the  agreement,  to  pay  £500,  it  was  held  that  the  measure  of 
damages  was  the  full  sum  named. 

In  Price  v.  Green,  16  M.  &  W.  346,  where  the  defendant  bound 
himself  in  the  sum  of  £5,000,  not  to  engage  in  the  business  of  a 
petf umer  in  London  or  Westminster,  it  was  held  that  for  a  breach 
of  the  agreement  the  plaintiff  was  entitled  to  recover  the  whole 
sum  of  £5,000. 

In  Galsworthy  v.  Strutt,  1  Exch.  659,  where  an  attorney  agreed 
that  he  would  not  within  the  next  seven  years  engage,  directly  nor 
indirectly,  in  the  business  of  an  attorney  or  solicitor,  within  fifty 
miles  of  a  place  named,  and,  if  he  should  violate  his  agreement, 
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that  he  would  pay  the  plaintiff  jCI^OOO,  it  was  held  that  the  sum 
named  must  be  considered  liquidated  damages,  and  not  a  penalty. 

In  Sainter  v.  Ferguson,  7  G.  B.  716,  where  a  surgeon  agreed  that 
he  would  not  practice  within  seven  miles  of  a  place  named,  under 
a  penalty  of  £500,  it  was  held  that  the  £500  was  not  a  penalty,  but 
liquidated  damages. 

In  Atkyns  v.  Kinnter,  4  Ezch.  776,  where  a  surgeon  agreed 
that  he  would  not  practice  within  certain  limits  named,  and,  for  a 
breach  of  the  agreement,  would  pay  £1,000,  it  was  held  that  the 
£1,000  was  liquidated  damages,  and  not  a  penalty. 

In  Pierce  ?.  Fuller,  8  Mass.  223,  where  the  defendant  agreed 
not  to  run  a  stage  on  a  certain  road,  under  the  penalty  of  $290,  it 
was  held  that  the  sum  named  must  be  regarded  as  liquidated  dam- 
ages. 

In  Dakin  Y.WiUiame,  17  Wend.  447;  S.  C,  22  Wend.  201,  where 
the  defendant  sold  a  newspaper  establishment,  and  bound  himself 
in  the  sum  of  13,000,  not  to  publish  a  rival  paper,  the  sum  named 
was  held  to  be  liquidated  damages. 

In  Mott  Y.  MoU,  11  Barb.  127,  where  the  defendant  bound  him- 
self  in  the  sum  of  t500  not  to  practice  medicine  within  a  certain 
town  named,  for  five  years,  it  was  held  that  the  (500  must  be  re- 
garded as  liquidated  damages,  and  not  as  a  penalty.  In  this  ease 
the  court  recognize  the  principle  that  where  a  certain  sum  has 
been  agreed  upon  as  damages  for  the  violation  of  an  agreement 
restraining  a  party  from  the  use  of  a  trade  or  profession,  the  sum 
named  will,  in  general,  be  considered  as  liquidated  damages. 

In  Streeter  v.  Rush,  25  Oal.  67,  a  butcher  sold  out,  and  bound 
himself  in  the  sum  of  $400  not  to  go  into  business  again  in  the 
same  place,  without  the  plaintiff's  consent;  and  in  Duffy  v.  Shochy, 
11  Ind.  70,  the  defendant  agreed  not  to  have  a  marble  shop  within 
certain  territory  under  a  penalty  named;  and  in  Oressettiy.  Lauh 
den,  11  Ohio  St.  349,  that  he  would  not  work  a  laboratory,  claimed 
to  be  a  nuisance  to  the  plaintiff's  premises,  and  if  he  did,  to  pay 
$3,000;  and  in  Jaqutth  v.  Hudson,  5  Mich.  123,  a  retiring  partner 
agreed  to  forfeit  $1,000  if  he  went  into  business  again  in  the  same 
place  within  a  certain  time;  and  in  Cushing  v.  DreWy  97  Mass.  445, 
the  defendant  sold  out  an  express  business,  and  agreed  not  to  en- 
gage in  the  same  business  again  in  the  same  place,  so  long  as  the 
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plaintiff  should  continue  in  it;  and  in  all  these  cases  the  sums 
named  were  held  to  be  liquidated  damages,  and  not  penalties. 

We  think  the  case  now  before  us  falls  clearly  within  the  princi- 
ple of  these  decisions,  namely,  that  where  a  party  binds  himself  in 
a  sum  certain  not  to  carry  on,  or  allow  to  be  carried  on,  any  par- 
ticular kind  of  business,  within  certain  territory,  or  within  a  cer- 
tain time  named,  the  sum  mentioned  will,  in  general,  be  regarded 
as  liqni  lated  damages,  and  not  as  a  penalty.  Of  course,  if  the 
sum  named  should  be  out  of  all  proportion  to  any  possible  damage 
which  the  plaintiff  could  sustain,  the  court  would  hold  otherwise, 
upon  the  very  reasonable  presumption  that  the  parties  never  could 
have  intended  that  the  sum  named  should  be  regarded  as  liquidated 
damages.  But  in  all  ordinary  cases,  where  there  is  no  such  dispro- 
portion,  we  think  the  sum  agreed  upon  should  be  the  amount 
recoverable.  In  this  case  there  is  no  such  disproportion,  and  our 
conclusion  is  that  the  defendant  must  abide  by  the  agreement 
which  he  thought  proper  to  make. 

Judgment  far  plaifiiiff  for  $600. 


Goes  V.   COFFIK. 

(Se  Me.  488.) 

Bankrvptey — tUUof  oiti^nse. 

An  Mslgnee  in  bankraptojr,  in  the  abeenoe  of  frand,  takes  no  title  to  land  of 
the  bankrupt  as  against  a  grantee  of  the  bankrupt  by  deed  made  before 
bankruptcy,  although  the  deed  is  not  recorded,  and  the  reoelrer  had  no 
notice  of  it. 

TRESPASS  for  taking  and  carrying  away  hay  from  lands  in 
Bethel.  Both  parties  claimed  right  to  possession  of  the  land 
through  one  Goss  ;  the  plaintiff  by  a  life  lease,  dated  March  24, 
1869,  and  reciting  that  it  was  '^  in  consideration  of  a  deed  of  the 
farm  of  the  same  date  from  Thomas  Goss,  and  that  all  crops  of 
hay  therefrom  are  at  all  times  the  sole  property  of  the  said  Thomas 
Goss  during  his  natural  life."  In  consideration  of  the  same  deed, 
Daniel  M.  Goss  gave  a  bond  of  the  date  of  the  lease,  for  the  main- 
tenance of  Thomas  Goss. 
Vol.  XXII.  — 74 
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The  defendant  claimed  directly  from  Josiah  A.  Bncknam,  wbo 
took  possession  of  the  farm,  as  assignee  in  bankruptcy  of  Daniel 
M.  O0SS9  as  a  part  of  his  effects  mentioned  in  the  schedule  bj  him 
in  the  proceedings  in  bankruptcy. 

There  was  evidence  showing  that  Bncknam  had  no  knowledge 
of  the  existence  of  the  lease  from  Daniel  M.  Goss  to  Thomas  Ooss^ 
until  after  he  sold  the  hay  to  CofKn,  the  defendant. 

The  defendant  at  the  trial  contended,  as  the  lease  from  Daniel 
M.  Goss  to  Thomas  Ooss  had  neyer  been  recorded,  and  the  deed 
from  Thomas  to  Daniel  was  recorded  in  the  registry,  December  20, 
1859,  and  as  the  record  showed  the  title  to  be  in  Daniel,  when  the 
petition  in  bankruptcy  was  filed  against  him  by  his  creditors.  May 
14, 1874,  that  the  lease  was  not  yalid  against  Bucknam,  nor  against 
the  defendant  who  purchased  the  hay  of  Bucknam.  He  further 
contended  that  the  lease  was  not  in  fact  executed  at  the  time  of  its 
date,  but  was,  after  the  proceedings  in  bankruptcy,  and  in  fraud  nt 
the  creditors  of  Daniel  M.  Goss. 

The  presiding  justice,  among  other  things,  instructed  the  jury, 
that  if  the  plaintiff's  lease  was  executed  before  the  bankruptcy  of 
Daniel  M.  Goss,  and  was  free  from  fraud,  it  gave  to  the  plaintiff 
a  better  title  than  that  of  Bucknam,  under  whom  the  defendant 
claimed,  and  he  was  legally  entitled  to  the  possession  of  the  farm, 
and  the  growing  grass,  and  to  recover  for  the  hay  in  suit ;  but  if 
the  lease  was  not  executed  till  after  the  bankruptcy,  or  was  fraud- 
ulent as  against  the  creditors  of  Goss,  Bucknam,  his  assignee,  had 
a  legal  right  to  enter  and  dispossess  the  plaintiff,  and  cut  the  grass, 
and  the  action  could  not  be  maintained  against  tiie  defendant  who 
held  under  him. 

The  verdict  was  for  the  plaintiff  for  $66 ;  and  the  defendant 

alleged  exceptions. 

i 
T.  B.  Swan,  for  defendant. 

David  Dann,  for  plaintiff. 

ViBQiN,  J.  The  defendant  oontended  before  the  jury  that  the 
lease  was  in  fact  executed  after  the  prooeedings  in  bankruptcy,  and 
in  fraud  of  the  creditors  of  the  bankrupt.  The  pi'esiding  justice 
instructed  the  jury  "  that  if  it  were  executed  after  the  bankruptcy 
of  the  bankrupt,  or  it  were  fraudulent  as  to  his  creditors,  this  ac- 
tion could  not  be  maintained ;  but  if  it  was  executed  before  the 
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bankmpfccj,  and  was  free  from  fraud,  it  gave  to  the  plaintiff  a  better 
title  than  that  of  the  assignee  under  whom  the  defendant  claims, 
and  that  he  was  entitled  to  the  possession  of  the  farm,  and  to  re* 
cover  for  the  hay  in  this  suit/' 

Under  these  instructions,  the  jury  returned  a  yerdict  tot  the 
plaintiff,  for  the  value  of  the  hay ;  and,  therefore,  they  must  have 
found  that  the  lease  was  executed  prior  to  the  bankruptcy,  and 
was  ttee  from  fraud  as  to  the  creditors  of  the  bankrupt  With 
the  verdict  so  far  as  it  is  based  upon  the  decision  of  these  facts, 
the  .defendant  finds  no  fault,  and,  therefore,  has  filed  no  motion  to 
set  it  aside  as  being  against  the  weight  of  evidence.  He  contends, 
however,  that  the  instructions  were  erroneous  when  considered  in 
connection  with  the  two  facts,  that  the  lease  was  not  recorded,  and 
that  the  assignee  had  no  knowledge  of  its  existence,  until  after  the 
hay  was  sold  to  the  defendant ;  and  he  urges  upon  us,  in  substance, 
the  proposition  applicable  to  an  attaching  creditor  or  to  a  pur- 
chaser for  a  valuable  consideration,  to  wit,  ''hat  when  D.  M.  Goss  was 
declared  a  bankrupt  and  his  property,  assigned,  the  record  showed 
the  title  of  the  farm  to  be  in  the  bankrupt ;  and  the  assignee  hav- 
ing no  knowledge  of  the  existence  of  the  lease,  it  could  not  be  valid 
against  the  assignee  by  reason  of  the  provisions  of  R.  S.,  ch.  73,  §  8. 

Assuming  that  this  lease  is  such  an  instrument  as  is  mentioned 
in  the  statute  cited,  and  that,  therefore,  it  is  not  '^effectual against 
any  person  except  the  grantor,  his  heirs  and  devisees,  and  persons 
having  actual  knowledge  thereof,  unless  recorded,"  still  the  propo- 
sition of  the  defendant  cannot  be  sustained  ,  for  by  the  terms 
of  the  statute,  the  lease  would  be  valid  against  the  grantor,  and 
the  assignee  in  this  case  stands  in  the  place  of  the  grantor.  Or, 
in  other  words,  an  assignee  in  bankruptcy  takes  only  such  rights 
and  interests  as  the  bankrupt  himself  had  and  could  assert,  at  the 
time  of  his  bankruptcy,  except  in  case  of  fraud;  and  the  jury  has 
decided  that  the  case  at  bar  is  not  within  the  exception. 

Such  was  the  well-established  doctrine  under  the  bankrupt  act 
of  1841.  K\Uridg$  v.  McLaughlin,  33  Me.  327 ;  Winsor  v. 
McLeUaUf  2  Story,  492.  And  the  same  doctrine  has  been  sustained 
under  the  act  of  1^67,  by  Mr.  Justice  Shbpley,  in  an  elaborate 
opinion,  in  which  he  decides  that  a  chattel  mortgage  valid  between 
the  parties,  and  not  fraudulent  under  the  bankrupt  act,  is  good 
against  the  assignee  or  trustee  of  the  mortgagor  in  bankruptcy, 
although  not  recorded  as  required  by  the  statute  of  the  State  in 


i 


^ MAINE, 

Gngin  v.  Cragin. 


which  it  ifi  made.  CoggeshaU  y.  Potter,  1  Holmes  (TJ.  S.  C.  0^  Ist 
G.)^  75^  and  cases  there  cited.  In  cases  where  unrecorded  mort- 
gages are  declared  to  be  frandnlent  and  void  as  against  creditors, 
another  rule  is  applicable.  Second  Nai.  Bank  y.  Hw^tj  11  Wall 
391. 

Had  the  assignee  receiyed  full  title  to  the  farm,  he  would  have 
been  entitled  to  the  crops.  But  as  the  lease  was  valid  as  against 
the  assignee,  he  had  no  right  to  enter,  dispossess  the  plaintiff,  har« 
yest  the  hay  and  sell  it  to  defendant;  and  by  doing  so,  he  became 
a  trespasser.  Having  himself  no  title  to  the  hay,  he  could  give 
none  to  the  defendant.  Exceptiane  ovemMU 


m  Me.  S17.) 
L^e  inmmmoe^*'for  b&n^ of  w^e  tmd ehOdren"^  dUMbfuUem ^preeeeie. 

A  man  procnied  a  poliqr  of  insiuanoe  on  hia  life  "  for  the  benallt  of  hia  wif« 
and  children/'  and  pajrable  ''to  the  aaid  aaanred,  their  ezeeaton,"  etc 
HM,  that  the  money  assured  was  to  be  distributed  among  the  benefidariea 
equally,  and  not  according  to  the  statute  of  distribution.* 

ASSUMPSIT  by  the  widow  of  John  Oragin  against  one  of  hii 
sons  to  recover  her  share  of  the  sum  of  13,858,  the  proceedi 
of  a  policy  of  insurance  on  the  life  of  said  John  Cragin,  oolleoted 
by  the  defendant  under  a  power  of  attorney. 
The  opinion  states  the  essential  facts. 

8.  H.  Lowell,  for  plaintiff. 

E.  F.  PiUsbury,  for  defendant 

DunroBTH,  J.  John  Cragin  in  his  life-time  procured  a  poUcy 
of  insurance  upon  his  life  *^  for  the  benefit  of  his  wife  and  children." 
It  was  made  payable  **  to  the  said  assured,  their  executors,  admin- 

*8ee  BaOey  ▼.  New  Eng,  Iyu.  Co.  (114  Mass.  177)t  19  Am.  Bep.  880,  and  the  note  thereto. 
In  that  oaae  a  polioy  on  a  man's  life  for  the  benellt  of  his  widow,  promised  to  pay  tbe 
sum  assured  totheaaild  auundt  his  executors,  etc,  and  It  was  held  that  an  action  oo 
the  polioy  must  be  brought  by  the  executor  or  administrator  of  the  husband,  and  not 
by  the  beneflclary,  his  widow.  On  the  other  hand,  in  Dstenport  ▼.  Mutual  lAft  Ins. 
0)m  47  Vt.  628,  given  In  18  Am.  Bep.  881,  note,  the  polioy  promised  to  pay  (As  w^e  end 
tihUdren^  and  the  court  held  that  the  administrator  of  the  insured  could  not  sue.  See 
other  oases  in  note,  19  Am.  Bep.  881. 


OCTOBEK  TEEM,  1876.  589 

Cragin  ▼.  Cragin. 


ifftrators  or  assigns,  or  guardian  of  children  under  age."  The  said 
Cragin  died  intestate,  leaving  a  widow  and  ten  children.  After  his 
death  the  defendant  collected  the  amount  due  on  the  policy,  by  vir- 
tue of  a  power  of  attorney  from  the  widow  and  children.  The 
widow  now  brings  this  action  to  recover  her  share  of  the  proceeds 
of  the  policy,'  and  the  amount  of  that  share  is  the  only  question  in 
controversy.  She  claims  one-third  of  the  whole  amount  by  virtue 
of  B.  S.,  ch.  75,  §  10.  But  that  section  refers  only  to  the  distribu- 
tion of  money  received  on  a  life  policy  belonging  to  the  estate.  If 
this  money  were  the  property  of  the  estate  it  could  legally  have 
been  collected  only  by  the  administrator,  and  must  necessarily  have 
been  distributed  through  the  Probate  Oourt.  In  such  a  case  the 
plaintifPs  remedy  would  not  be  by  action,  but  only  by  process  in 
that  court,  or  perhaps  in  case  of  neglect  of  duty  by  the  adminis- 
trator, by  action  upon  his  bond.  It  is  very  clear  that  in  an  action  of 
this  kind  she  cannot  avail  herself  of  any  rights  which  she  might 
have  under  the  statute  in  cases  to  which  it  is  applicable.  These 
principles  were  settled  upon  satisfactory  reasons  in  Lee  v.  Chase, 
68  Me.  432. 

It  follows  that  whatever  rights  the  plaintiff  may  have  in  this 
case  depends  upon  the  construction  to  be  given  to  the  policy. 
That,  as  already  seen,  was  obtained  not  only  for  the  benefit  of  the 
wife  and  children,  but  was  made  payable  to  them.  It  could  not 
have  been  collected  in  the  name  of  the  administrator,  nor  could 
its  proceeds  have  been  assets  of  the  estate  for  distribution  or  other- 
wise. They  were  the  property  of  the  widow  and  children,  not  by 
descent,  but  by  virtue  of  the  contract.  Had  there  been  in  the 
policy  a  provision  for  an  unqeual  distribution  of  the  proceeds  among 
the  payees,  it  would  have  been  binding ;  and  each  would  have 
received  the  share  so  provided.  But  in  this  policy  there  is  no  such 
provision,  or  any  indication  of  intention  in  that  respect,  othei 
than  the  general  expression,  ^^  payable  to  the  assured,"  etc.  In  the 
absence  of  such  provision  all  must  share  alike.  Gould  v.  Emerson, 
99  Mass.  164,  156, 157. 

The  defendant,  as  the  case  finds,  having  collected  the  money  by 
virtue  of  a  power  of  attorney  from  the  beneficiaries,  holds  the 
plaintiff's  one-eleventh  as  money  received  for  her  use,  and  is  liable 
for  it  in  this  action.  The  amount  as  agreed  by  the  parties  is 
1213.78. 

Judgment  for  the  plmntiff. 
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In  an  action  to  reooTer  back  money  paid  on  a  policy  alleged  to  kaTe  been  pro- 
cured by  the  defendant  on  the  life  of  one  in  feeble  health,  bymeanaof  fraud 
and  deceit,  AM,  that  statements  and  complaints  of  the  person  insured,  such 
as  oaually  and  naturally  accompany -and  furnish  evidence  of  a  present 
existing  pain  or  malady,  were  admissible  in  evidence ;  bat  that  statements 
and  representations  of  past  feelings  or  bodily  condition  were- not  admiseible. 

A  person  who  has  expressed  an  opinion  that  one  undergoing  imprisonment 
for  a  criminal  offense  has  been  sufficiently  punished,  and  who  has  signed  a 
petition  for  his  pardon,  is  not  a  competent  juror  upon  the  trial  of  a  dvU 
action  against  the  prisoner  founded  upon  the  same  charge. 

ACTION  on  the  case  against  Warren  and  two  others  to  reoo^er 
back  money  obtained  from  the  plaintiff  by  reason  of  the  fraad- 
nlent  conspiracy  of  the  defendants. 

It  appeared  that  on  October  3,  1873,  the  plaintiff  issued  a  policy 
of  insurance  upon  the  life  of  Serecta  Anna  Warren,  sister  of  one 
of  the  defendants,  for  the  sum  of  IS^OOO,  payable  to  the  defendanti 
Warren.  The  insured  died  of  pulmonary  consumption,  December 
28»  1873,  and  the  money  assured  was  paid  to  Dr.  Warren,  one  of 
the  defendants,  and  was  in  part  divided  by  him  between  the  other 
defendants. 

The  application  for  the  policy  purported  to  have  been  signed  by 
both  Dr.  Warren  and  his  sister,  the  insured ;  but  the  evidence 
showed  that  Dr.  Warren  signed  his  sister's  name,  and  that  one  of 
the  other  defendants  witnessed  it. 

The  plaintiff  introduced  evidence  tending  to  show  that  Miss 
Warren,  the  insured,  had  been  ill  during  the  summer  and  autumn 
of  1873,  and  to  prove  the  fact,  it  offered  one  Abby  Howes,  her 
intimate  friend,  to  testify  to  declarations  made  by  Miss  Waireo 
about  her  health  and  maladies,  to  Miss  Warron  at  the  time  she 
was  laboring  under  and  suffering  from  the  same  ;  also  offered  two 
letters  written  by  Miss  Warren  to  Miss  Howes,  one  dated  Septem- 
ber 15,  1873,  and  one  dated  October  14,  1873,  and  received  by 
Miss  Howes,  by  due  course  of  mail,  in  which  were  statements  con- 
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oeming  her  health,  physical  condition  and  maladies  under  which 
the  was  then  and  there  laboring ;  also  offered  to  prove  by  Betsey 
Ohnrchill,  who  was  the  nurse  and  attending  upon  said  Serecta 
Anna  during  the  last  ten  hours  of  her  life,  her  declarations  during 
that  time  and  after  she  was  conscious  that  she.  could  live  but  a 
short  time,  concerning  the  cause  of  her  then  present  sufferings  and 
the  length  of  time  they  had  existed,  all  of  which  evidence  was  ex- 
cluded by  the  presiding  justice.  The  verdict  was  for  the  defend- 
ants, and  the  plaintiff's  alleged  exceptions. 

They  also  filed  a  motion  to  set  the  verdict  aside  as  against  law, 
evidence  and  its  weight,  and  because  of  the  disqualification  of  a 
juror. 

The  &cts  bearing  upon  the  motion  are  that  at  the  September 
term  of  the  court,  1874,  for  Franklin  county,  an  indictment  was 
found  against  the  same  defendants  for  the  same  conspiracy,  and 
Warren  and  Curtis  were  tried  thereon  at  the  March  term  there- 
after, found  guilty  and  sentenced  to  imprisonment,  the  defendant^ 
Fenderson,  in  the  meantime  having  died.  After  Warren  and  Cur- 
tis were  sentenced,  petitions  for  the  executive  pardon  of  Curtis 
were  circulated  and  numerously  signed  in  Franklin  county,  of  the 
form  following : 

^*  To  his  excellency  the  Hon.  Nelson  Dingley,  Jr.,  governor  of  the 
State  of  Maine :  The  undersigned,  citizens  of  Farmington,  in  the 
county  of  Franklin,  being  persons  well  acquainted  with  Luther 
Curtis,  now  confined  in  Auburn  jail  for  the  crime  of  cheating  by 
false  pretenses,  believing  that  he  has  been  sufficiently  punished ; 
that  the  ends  of  justice  do  not  demand  that  he  should  be  longer 
incarcerated,  and  invoking  the  mercies  of  executive  clemency^ 
hereby  petition  your  excellency  for  the  immediate  and  uncondi- 
tional pardon  of  the  said  Luther  Curtis,  and  as  in  duty  bound  will 
ever  pray." 

Among  the  grounds  stated  in  favor  of  the  motion  is  the  following: 

''lY.  Because  James  Cutts,  one  of  the  jurors  who  was  sum- 
moned as  a  talesman  to  serve  on  the  panel  which  tried  and  returned 
a  verdict  in  this  case,  was  not  legally  qualified  to  serve  thereon  in 
said  trial  for  the  following  reason  : 

"Said  juror,  having  been  summoned  as  aforesaid,  was  interro- 
gated by  the  counsel  for  the  plaintiffs,  as  follows :  '  Have  you 
signed  any  papers  or  petitions  to  any  persons  or  parties  for  the  re- 
lief of  either  or  all  of  these  defendants  since  their  conviction  P ' 
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meaning  the  conviction  of  the  defendants  for  the  crime  of  cheating 
the  plaintiffs  hy  false  pretenses.  To  which  interrogatory  said  jury- 
man answered,  '  I  have  not ; '  when,  as  matter  of  fact,  said  joiy- 
man  had  heretofore,  to  wit .  on  or  about  the  first  of  December 
last,  signed  a  petition  to  the  goyernor  and  council  for  the  pardon 
of  Luther  Curtis,  one  of  said  defendants,  which  fact  the  plaintifh 
and  their  attorneys  were  ignorant  of  till  after  said  yerdict,  which 
facts  the  plaintiffs  are  ready  to  verify ; "  etc. 

Cutts  afterward  deposed  that  he  did  sign  the  petition  some 
little  time  after  their  commitment ;  that  he  remembered  that  the 
question  was  put  to  some  of  the  jurors,  whether  they  signed  the 
petition  referred  to,  but  did  not  recollect  that  the  question  was 
put  to  him. 

T.  W.  VosBj  for  plaintiffs. 

H,  W,  WTiitcamb,  for  defendants. 

Danfobth,  J.  On  the  3d  day  of  October,  1873,  the  defend- 
ant, Warren,  procured  of  the  plaintiff  company  a  poUcy  of  insur- 
ance payable  to  himself,  upon  the  life  of  his  sister,  Serecta  Anna 
Warren.  The  policy  was  issued  upon  an  application  purporting 
to  have  been  signed  by  the  assured  and  his  sister,  in  which  the 
health  of  the  said  8erecta  was  fully  set  out  and  described  in  answer 
to  questions  therein  propounded.  Very  soon  the  said  Serecta 
died,  and  upon  proof  of  the  death  the  company  paid  the  amount 
due,  and  now  seek  to  recover  it  back  on  the  ground  of  fraudu- 
lent representations,  in  which  it  is  alleged  that  all  the  de- 
fendants were  participants.  These  alleged  fraudulent  represen- 
tations consist  mainly  in  the  answers  found  in  the  application 
relating  to  the  health  of  the  person  to  be  insured.  In  order  to 
establish  these  allegations,  the  plaintiffs  offer  certain  declarations 
of  the  said  Serecta,  relating  to  her  health  at  or  about  the  time  of 
the  application,  and  others  made  just  before  her  death,  for  the 
purpose  of  showing  the  falsity  of  the  answers  in  the  application. 

These  declarations  offered  and  rejected  were  of  two  classes,  firsts 
those  which  relate  to,  and  are  descriptive  of  her  health  and  feel- 
ings at  the  time  they  were  uttered  ;  and  second,  those  **  concern- 
ing the  cause  of  her  then  present  sufferings,  and  the  length  of 
time  they  had  existed. '^  We  think  those  properly  coming  under 
t  he  first  class  should  have  been  admitted. 
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Usually  such  testimony  comes  from  a  party,  and  is  offered  in 
his  own  behalf.  In  this  case  it  comes  from  one  who  was  neither  a 
party  to  the  record,  nor  in  interest,  one  who,  if  she  had  been  living, 
would  have  been  a  disinterested  witness  pecuniarily.  Still  the 
same  principles  apply  in  either  case.  The  health  of  the  person 
whose  life  was  insured  was  the  ground  upon  which  the  policy  was 
issued,  and  a  true  description  of  it  was  necessary  to  the  validify  of 
the  contract 

If  the  action  were  upon  the  policy,  it  might  have  been  sufficient 
to  show  the  representations  false.  In  this  case  it  is  necessary  to 
go  one  step  further,  and  bring  a  knowledge  of  it  home  to  the  de- 
fendants, to  show  that  they  were  participants.  In  either  case,  the 
truth  of  the  representations  is  in  issue,  and  the  principles  applica- 
ble to  the  testimony  upon  this  issuer  the  same. 

The  general  rule  applicable  to  such  cases  would  make  this  testi- 
mony hearsay.  But  to  this  rule  there  are  many  exceptions,  and 
when  the  declarations  come  within  any  exceptions  they  become 
original  testimony.  When  the  fact  of  such  a  declaration  having 
been  made  is  to  be  proved  regardless  ul  its  truth,  it  Is  original 
testimony  necessarily.  When  an  act  of  a  third  party  is  material, 
and  has  more  or  less  weight  according  to  the  motive  which 
prompted  it  or  the  purpose  for  which  it  was  done,  under  well- 
known  and  established  principles  of  law,  any  cotemporaneous  deo- 
larations  explanatory  of  that  act  are  admissible  as  a  part  of  it. 
The  same  principle  will  apply  when  it  is  material  to  prove  the 
physical  health  or  bodily  or  mental  feeling  of  any  person. 

In  this  case  it  became  important  to  prove  the  condition  of  health 
in  which  the  said  Serecta  was  at  the  time  of  the  application. 
Witnesses  testified  as  to  certain  indications  of  ill  health.  These 
indications  may  have  a  slight  or  a  deep  foundation,  or  may  be 
entirely  illusory.  What  she  may  have  said  in  explanation  of  them 
at  the  time  has  universally  been  regarded  as  res  gesta,  and,  as 
such,  original  evidence.  Greenleaf,  in  his  work  on  Evidence,  voL 
1,  §  102,  states  the  rule  thus  :  ''  Wherever  the  bodily  or  mental 
feelings  of  an  individual  are  to  be  proved,  the  usual  expression  of 
such  feelings,  made  at  the  time  in  question,  are  also  original  evi- 
dence." In  the  same  section  he  says:  '^So,  also,  the  representation 
by  a  sick  person,  of  the  nature,  symptoms,  and  effects  of  the 
malady  under  which  he  is  laboring  at  the  time,  are  received  as 
original  evidence.'^ 
Vol.  XXII.  — 76 
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It  Ib  particularly  to  be  noticed  that  in  this  definition  the  decla- 
ratione  are  such  as  are  '^  made  at  the  time  in  question/'  and  relate 
to  the  ''  malady  under  which  he  is  laboring  at  the  time.'' 

In  Bacon  v.  Cfharltof^f  7  Oush.  581,  586,  Biqblow,  J.,  says : 
*'  The  rule  is  now  well  settled,  and  forms  an  exception  to  the 
general  rules  of  evidence,  that  where  the  bodily  or  mental  feelings 
of  a  party  are  to  be  proved,  the  usual  and  natural  expressions  of 
such  feelings,  made  at  the  time,  are  considered  competent  and 
original  evidence  in  his  favor."  In  Insurance  Company  v.  MosUy^ 
8  Wall.  397,  the  rule  with  its  limitations  and  restrictions  is  fully 
stated  and  settled  in  accordance  with  the  other  authorities  cited. 
The  rule  itself  seems  now  to  be  settled  beyond  question;  the  only 
difficulty  is  in  its  extent  and  application.  In  the  case  last  cited 
the  principle  seems  to  have  been  carried  to  the  extreme  limit,  and 
so  far  that  two  of  the  judges  in  a  very  able  opinion  by  Cliffobd, 
J.,  dissented  in  part 

The  principle  as  laid  down  by  Greenleaf  and  Bigelow,  above 
cited,  was  not  questioned,  but  its  application  to  certain  declara- 
tions as  to  the  cause  of  the  injury  was  denied  in  the  dissenting 
opinion,  while  the  court  admitted  the  declaration  on  the  ground 
that  it  was  so  near  the  time,  and  so  connected  with  it  by  the  cir- 
cumstances developed,  that  it  was  in  fact  a  part  of  the  thing  to  be 
proved.  Ashland  v.  Marlboroughy  99  Mass.  47,  is  to  the  same 
effect.    So,  also,  Jacobs  v-  Whitcomb,  10  Gush.  255. 

Is  the  rule  sufficiently  extensive  fco  cover  the  declarations  in 
relation  to  the  **  cause  of  her  then  present  sufferings,  and  the 
length  of  time  they  had  existed?"  From  the  testimony  we  learn 
that  these  declarations  were  made  a  few  hours  before  her  death, 
and  after  she  became  conscious  that  she  could  not  live,  and  relate 
to  her  condition,  not  at  the  time  when  made,  but  some  time  pre- 
vious, and  before  the  date  of  the  application  for  the  policy.  They 
contain  undoubtedly  important  testimony,  as  bearing  upon  the 
issue.  But  in  no  sense  can  they  be  considered  as  part  of  the  res 
gestcs.  They  were  not  the  '^  natural  expression"  of  her  then  con- 
dition, but  simply  a  narrative  of  that  condition  as  it  was  at  some 
previous  time.  Biqelow,  J.,  in  Bacon  v.  Oharlion,  above  cited, 
says:  '^  Such  evidence,  however,  is  not  to  be  extended  beyond  the 
necessity  on  which  the  rule  is  founded.  Any  thing  in  the  nature 
of  narration  or  statement  is  to  be  carefully  excluded,  and  the  tes- 
timony is  to  be  confined  strictly  to  such  complaints,  exclamations 
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and  expressions  as  usually  and  natnially  accompany,  and  famish 
eTidence  of,  a  present  existing  pain  or  malady." 

In  Emerson  y.  LoweU  Oas-light  Co.y  6  Allen,  146,  it  was  held 
that  ''a  plaintiffs  narrative  of  past  events,  though  made  to  his 
attending  physician,  are  incompetent  evidence  in  his  favor/' 

There  is  undoubtedly  a  distinction  to  be  made  between  declara- 
tions made  to  an  attending  physician,  and  such  as  may  have  been 
made  to  others;  much  more  liberality  is  to  be  allowed  in  the  for* 
mer  case  than  in  the  latter.  This  is  allowed  on  the  ground  of 
their  necessity,  to  enable  the  physician  to  form  an  opinion  as  to 
the  true  condition  of  the  patient,  as  well  as  because  the  professional 
man  is  less  liable  to  be  deceived  than  others.  But  even  in  such 
case  it  is  rather  to  show  the  reasons  and  foundation  of  the  medical 
opinion,  than  as  substantive  proof  of  the  facts  stated.  Barber  et 
ux,  V.  Merriam,  11  Allen,  322.    But  the  limits  of  the  rule  under 

• 

discussion  are  so  clearly  laid  down  by  Olifford,  J.,  in  his  dissent- 
ing opinion  in  Insurance  Oo.  v.  Mosley,  that  it  is  unnecessary  to 
pursue  the  discussion  further.  It  is  clear  that  the  rule  itself  is 
not  sufficiently  broad  to  cover  the  second  class  of  declarations 
offered,  while  the  principles  upon  which  it  is  founded,  and  the 
limitations  to  it,  established  by  the  decisions,  will  exclude  them. 

But  it  is  claimed,  that  as  the  application  was  produced  by  ihe 
defendants,  with  Serecta's  name  attached  to  it,  thereby  giving  it 
her  sanction,  the  plaintiffs  should  be  permitted  to  put  in  her  sub- 
sequent conflicting  statements  to  prove  its  falsity.  But  she  was 
in  no  sense  a. witness.  The  defendants  had  procured  the  applica- 
tion either  with  or  without  her  genuine  signature,  and  passed  it 
to  the  company,  vouching  for  its  truth;  and,  so  far  as  this  question 
is  involved,  it  is  immaterial  whether  the  signature  was  hers  or 
otherwise.  They  not  only  vouched  for  its  truth,  but  one  of  them 
at  least  authorized  the  inference  that  it  had  her  sanction.  If  she 
over  had  any  interest  in  it,  that  interest  ceased  as  soon  as  it  passed 
from  her.  Whether  it  passed  from  her  as  true  or  false,  she  could 
certainly  have  no  stronger  relation  in  the  transaction,  to  those 
receiving  it,  the  defendants,  than  that  of  vendor  or  assignor.  In 
such  case,  it  is  well  settled  that  her  subsequent  declarations 
cannot  be  received  to  impeach  that  to  which  she  has  given  cur- 
rency; and  this  would  be  quite  true  if  it  never  had  had  her  sanction. 
In  either  case  she  would  have  stood  in  the  same  relation  as  any 
other  person  competent  to  be  a  witness,  but  whose  declarations  not 
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under  oath,  and  without  an  opportunity  of  cross-examination,  are 
subject  to  all  the  infirmities  of  hearsay  testimony.  The  declara- 
tions of  a  vendor  after  the  sale  cannot  be  received  to  impeach  his 
title,  or  that  of  his  vendee.  Qreene  v.  Harriman,  14  Me.  32; 
M8?ier  V.  True,  38  id.  634;  Bartlet  v.  Delprat,  4  Mass.  702; 
1  Greenl.  Ev.,  §  180 ;  Hatch  v.  Bates,  54  Me.  136. 

In  opposition  to  these  cases  we  have  that  of  Aveson  v.  Lord  Kin- 
fiaird,  6  East,  188,  cited  and  relied  upon  in  the  argument  This 
case,  so  far  as  the  question  under  discussion  is  concerned,  is  like 
the  present  and  fully  sustains  all  that  is  claimed  for  it  It  is  cited 
in  Gilchrist  v.  Bale,  8  Watts  (Penn.),  355,  as  authorify  for  the  doc- 
trine there  enunciated,  though  the  latter  case  does  not  go  so  far  as 
the  former.  It  is  also  cited  in  many  more  modem  cases  with 
approbation  and  without  any  suggestions  that  the  principles  sus- 
tained are  in  any  respect  to  be  limited  or  qualified.  In  an  earlier 
case,  that  of  Glimer  v.  Littler  et  al,,  d  Burr.  1244,  where  a  ques- 
tion arose  as  to  which  of  the  two  wills  should  be  established  as  the 
true  one,  the  later  was  in  the  handwriting  of  William  Medlioott, 
who  had  possession  of  both,  and  was  also  a  subscribing  witness  to 
the  last  one.  This  Medlicott,  on  his  death-bed,  took  the  earlier 
will  from  his  bosom,  and  delivered  it  to  his  sister,  saying  ''it  was 
the  true  will,''  and  at  the  same  time  declared  that  the  latter  will 
''  was  forged  by  himself.''  The  sister  was  a  witness  and  testified 
to  these  acts  and  declarations  without  objection.  Upon  a  motion 
for  a  new  trial,  it  was  objected  that  this  testimony  should  not  have 
been  received.  But  Lord  Mansfield,  after  alluding  to  the  fact  that 
it  came  in  without  objection,  said,  ''  as  the  account  was  a  confes- 
sion of  great  iniquity,  and  as  he  could  be  under  no  temptation  to 
say  it,  but  to  do  justice  and  ease  his  conscience,  I  am  of  the  opinion 
the  evidence  was  proper  to  be  left  to  the  jury."  This  case  would 
certainly  seem  to  have  a  decided  tendency  to  support  the  principle 
established  in  Aveson  v.  Lord  Kinnaird,  in  its  full  extent 

But  a  more  careful  examination  of  it  will  very  much  detract 
from  its  force  in  that  respect.  Both  wills  were  in  the  possession 
of  Medlicott,  and  had  by  him  been  secreted,  and  the  competency 
of  the  testimony  is  made  evidently  to  rest  very  much,  if  not  mainly, 
upon  these  facts.  In  the  opinion  it  is  further  said  in  relation  to 
the  first  will,  ''it  was  necessary  to  show  how  it  was  secreted,  and 
how  it  was  discovered;  the  declaration  of  Medlicott  in  his  last  ill- 
ness, when  he  delivered  it  for  the  use  of  the  plaintiff,  is  allowed  to 
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.  be  competent  and  material  evidenoe;"  and  of  the  last,  ''  the  instru- 
ment of  1745,  it  was  equally  in  his  custody  and  secreted.  The 
account  he  gave  of  it  in  his  last  moments  is  equally  proper. ''  We 
think,  therefore,  the  decision  may  be  sustained  upon  the  ground 
that  the  declarations  were  a  part  of  the  res  ffestcs,  and  does  not 
afford  much  aid  to  Aveson  v.  Lord  Kinnaird,  in  sustaining  the 
principle  under  discussion. 

In  White  et  ux.  v.  Holnia7i,  12  Me.  157, 160,  Wbston,  C.  J.,  after 
analyzing  Avesan  v.  Lord  Kinnairdy  says,  'Mn  our  opinion,  no 
general  principle  can  be  extracted  from  a  case  so  peculiar  in 
character.'* 

In  Stohart  v.  Dryden,  1  M.  ft  W.  615,  it  was  ?ield  that  declara- 
tions made  by  a  deceased  attesting  witness,  respecting  the  attested 
instrument,  are  not  admissible  in  evidence,  though  admissions  of 
fraud  or  forgery  on  his  own  part,  and  though  his  handwriting  has 
been  proved  as  proof  of  the  instrument,  and  Aveson  v.  Lord  Kin- 
naird  was  overruled.* 

Thus  it  will  be  seen  that  the  last-named  case,  so  far  as  it  author- 
izes the  declarations  of  past  transactions,  feelings  and  facts,  whether 
for  the  purpose  of  proving  the  past  state  or  condition  of  health  of 
the  person  making  them,  or  of  impeaching  an  instrument  to  which 
such  person  by  his  acts  or  signature  had  given  credit,  is  contrary 
to  well-established  principles  and  nearly  all  the  authorities  to 
which  our  attention  has  been  directed. 

The  result  is  that  such  declarations  of  the  said  Serecta  as  were 
descriptive  of  her  state  of  health  at  the  time  they  were  made,  and 
were  ^^  such  complaints,  exclamations  and  expressions  as  usually 
and  naturally  accompany  and  furnish  evidence  of  a  present  exist- 
ing pain  or  malady^"  as  were  offered  and  excluded,  should  have 
been  received.  While  the  second  class  offered,  relating  as  they  did 
to  her  past  condition,  and  being  ^'in  the  nature  of  narrative  or 
statement, ''  were  properly  excluded.  It  is  to  be  understood  that 
in  order  to  make  such  declarations  admissible,  it  must  first  appear 
that  at  the  time  when  made,  her  condition  as  to  health  was  a 
material  &ct  to  be  proved. 

We  do  not  mean  to  intimate  an  opinion  that  it  may  not  be 
material  to  prove  the  nature  of  the  disease  of  which  she  died;  and 

*VouiMBt  J.,  thought  Stobart  ▼.  Jhyden  did  not  OTermle  Avemm  ▼.  KirmaML 
8ee5i0</t  ▼.  Mom.  ItM.  Co.  (eB  N.  Y.  IBS),  90  Am.  Bep.  6tt,  806^— Bap. 


5^ MAINE, 

Asbary  Life  InsoraQoe  Gompanj  v.  Warren. 

in  proving  that,  such  declarationB  as  come  within  the  principle 
indicated  may  be  admissible.  If  fi-om  sach  proof  it  should  appear 
that  her  death  was  caused  by  such  a  disease  as  must  necessarily 
have  existed  from  a  period  anterior  to  the  date  of  the  application, 
or  by  a  fair  inference  may  be  considered  as  having  a  bearing  upon 
her  condition  at  that  time,  we  see  no  objection  to  its  use  for  that 
purpose. 

There  is  also  a  motion  in  the  case  to  set  aside  the  verdict  because 
it  is  against  the  law  and  the  evidence,  and  "  because  James  Ontts, 
one  of  the  jurors,  who  was  summoned  as  a  talesman  to  serve  on  the 
panel  which  tried  and  returned  a  verdict  in  this  case,  was  not 
legally  qualified  to  serve  thereon  in  said  trial" 

It  appears  from  the  testimony  that  two  of  the  defendants,  War- 
ren and  Curtis,  had  prior  to  the  trial  in  this  case  been  convicted 
under  an  indictment  for  the  same  offense  as  that  charged  in  the 
writ,  and  had  received  their  sentence  therefor.  The  testimony  also 
satisfactorily  shows  that  the  juror,  Outts,  had  signed  a  petition  for 
the  pardon  of  Curtis  on  the  ground  that  ''he  had  been  sufficiently 
punished,"  and  that  on  being  interrogated  in  regard  to  the  matter, 
he  denied  it  Whether  this  denial  was  from  a  want  of  memory  or 
otherwise  does  not  appear ;  nor  is  it  necessary  that  it  should.  It 
was  a  fact  material  for  the  counsel  for  the  plaintiff  to  know  and 
which  was  kept  from  him.  If  the  juror  had  in  writing  expressed 
a  belief  in  the  defendant's  guilt  or  innocence  it  would  not  probably 
have  been  claimed  that  he  was  possessed  of  that  entire  impartial!^ 
which  is  proper  in  the  trial  of  a  cause.  A  much  more  serious  ob- 
jection as  we  think  lies  when,  as  in  this  case,  the  opinion  is  not 
only  entertained  that  his  punishment  has  been  sufficient  but  ex- 
pressed  in  writing,  and  that  writing  made  known  at  least  to  the 
friends  of  the  defendant,  and  especially  such  as  have  made  manifest 
the  most  interest  in  relieving  him  from  any  further  penalty.  In  the 
former  case  the  mind,  certainly,  of  a  candid  man  would  still  be 
very  much  influenced  on  listening  to  the  testimony,  and  if  decided, 
might  be  expected  to  be  controlled  by  it.  But  in  the  latter  case  it 
is  hardly  conceivable  that  the  testimony  should  have  any  effect 
whatever.  The  guilt  is  admitted,  and  it  is  believed  that  the  pun- 
ishment already  suffered  is  adequate  to  the  crime,  and  after  such  an 
exhibition,  how  shall  the  juror  justify  himself  to  the  friends  of 
the  accused  if  he  should  assent  to  a  verdict  of  guilty.  It  is  true 
that  the  criminal  and  civil  liability  for  the  sameoffettse  are  entirely 
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diBtinct ;  bat  this  hardly  mends  the  matter  and  may  perhaps  make 
it  worse.  The  prosecutors  in  the  civil  action  would  almost  certainly 
be  looked  upon  as  the  complainants  in  the  criminal,  and  the  result 
would  be  that  the  plaintiff  would  be  looked  upon  as  at  least 
attempting  to  push  the  matter  to  the  extent  of  the  law  without 
regard  to  justice ;  and  thus  on  the  part  of  the  juror,  prejudice 
against  the  plaintiff  would  be  added  to  sympathy  for  the  defendant. 
We  think  a  person  thus  situated  could  hardly  possess  that  impar- 
tiality which  the  law  requires  in  a  juror  ;  and  he  certainly  would 
not  inspire  that  degree  of  confidence  which  it  is  very  desirable  the 
parties  should  have  in  the  tribunal  which  tries  their  causes. 

The  verdict  in  this  case  is  so  clearly  against  the  testimony  fhat 
it  would  be  difBcult  to  account  for  it  upon  any  other  ground  than 
that  the  jury  failed  to  comprehend  the  distinction  between  a  civil 
and  criminal  proceeding  upon  the  same  charge,  and  thus  the  plain- 
tiff's rights,  as  well  as  the  defendants'  liabilities,  appear  to  have 
been  overlooked  or  ignored. 

Exceptions  and  motion  mstainod. 
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AfUmaU  —  liabilUy  ofaumer  of  dog  for  i 


One  injured  hj  the  bite  of  a  dog  may  recover  damagee  of  its  owner  on  proof 
that  the  dog  was  vieiona  and  that  the  owner  knew  it,  without  ehowing  that 
it  had  ever  before  bitten  any  one. 

ACTION  to  recoyer  damages  for  injuries  alleged  to  hare  been 
inflicted  by  the  bite  of  a  dog  belonging  to  defendants. 

Defendants  were  the  owners  of  a  factory  on  Barren  Island; 
their  premises  were  nninclosed.  They  owned  and  kept  thereon 
seven  large  dogs  which  the  evidence  tended  to  show  were  vicions 
and  ferocious,  rushing  out  at  and  pursuing  people  coming  on  or 
near  the  premises,  and  that  defendants  had  knowledge  of  their 
propensities.  Plaintiff  was  walking  along  the  beach  of  the  iaiand, 
early  in  the  morning,  near  defendants'  factory,  when  the  dogs 
rushed  out  at  and  attacked  him,  biting  and  injunng  him.  No 
evidence  was  given  that  the  dogs  had  ever  actually  attacked  and 
injured  a  person  before.     Further  facts  appear  in  the  opinion. 

The  plaintiff  had  a  verdict,  and  the  judgment  entered  thereon 
was  affirmed  by  the  Supreme  Oourt,  and  defendants  appealed. 
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Oeo.  W,  Stevens,  for  appellants.  Scienter  of  the  disposition  of 
the  dog  and  not  negligence  in  keeping  was  the  gist  of  the  action. 
CardY.  Case,  56  C.  B.  622;  May  v.  Burdett,  9  Q.  B.  101;  Fleming  v. 
Orr,  2  Macq.  H.  L.  Gas.  14  Pairchiid  y.  Bentlyy  30  Barb.  147; 
Ketty  y.  Tiltany  3  Keyes,  ^63;  Arch,  on  Plead.  190;  Van  Leuven 
V.  Lyke,  §  N.  Y.  516;  Koney  v.  Ward,  36  How.  Pr.  256. 
FlaintifF  was  a  trespasser  and  entered  defendants'  premises  at  his 
periL  Sarch  y.  Blackburn,  4  0.  &  P.  297;  Hogan  y.  Sharpe,  7  id. 
755;  Loomis  y.  Terry,  17  Wend.  496. 

Mr,  Miller,  for  respondent. 

Obay,  C.  The  defendants  rest  their  appeal  npon  three  grounds  : 
First,  that  the  injury  inflicted  upon  the  plaintiff  by  their  dogs  was 
at  a  time  when  he  was  committing  a  trespass  upon  their  premises. 
Second,  that  there  was  no  eyidence  that  the  dogs  were  yicious,  or, 
assuming  them  to  be  so,  there  was  no  eyidence  that  the  defendants 
had  notice  of  their  yice  in  the  respect  complained  of.  Third, 
that  there  was  no  eyidence  that,  before  the  injury  committed  by 
them  upon  the  plaintiff,  their  dogs  had  oyer  bitten  any  one. 

The  defendants'  premises  consisted  of  an  undefined  parcel  of 
an  open  space,  situated  upon  an  island,  through  or  along  which  was 
a  public  highway,  in  no  way  defined  by  any  yisible  monuments,  upon 
the  premises  or  otherwise,  than  by  a  map  which  one  witness  had 
seen  in  the  possession  of  a  Mr.  Bradley,  in  the  city  of  New  York. 
The  existence  of  this  map,  or  of  the  precise  locality  of  the  highway 
oyer  or  along  the  premises  occupied  by  the  defendants,  was,  so  far 
as  the  eyidence  shows,  unknown  to  the  plaintiff.  The  injury  com- 
plained of  by  the  plaintiff  was  committed  in  the  day-time,  while 
he  was  passing  along  the  beach  of  the  island,  between  the  defend- 
ants' factory,  where  the  dogs  were  kept,  and  the  water —  a  place 
where  others  were  accustomed  to  pass.  The  eyidence  is  slight,  if 
there  be  any,  tending  to  proye  that  the  place  where  fche  plaintiff 
was  attacked  was  a  part  of  the  defendants'  premises,  and  not  any 
to  proye  that  he  was  intentionally  a  trespasser  in  being  there.  In 
any  aspect  of  the  case,  therefore,  the  defendants  had  not  the  right, 
either  by  their  dogs  or  otherwise,  to  inflict  an  injury  upon  him 
without  first  giying  him  notice  and  time  to  leaye  the  premises. 

There  was  eyidence  tending  to  proye  that  the  dogs  were 
yicious.       One  of    them  was  kept  chained    a    portion    of    the 
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time ;  one  of  the  defendants  warned  a  party  to  beware  of  them. 
Baying  one  of  them  was  very  ngly.  It  was  shown  that  they  ran  ont 
furiously  at  passers-by,  indicating  a  disposition  to  inflict  an  injury 
upon  them,  and  were  occasionally  called  in  by  persons  in  the  de- 
fendants' employ.  This,  considered  with  other  eyidence  in  the 
case,  tended  to  show  that  their  vice  was  known  to  the  defendants, 
who  had  caused  a  sign  to  be  erected  on  their  premises,  not  in  sight 
of  the  place  where  the  plaintiff  was  passing,  inscribed,  ^'Bewareof 
dogs '' ;  and  the  other  defendant,  when  apprised  of  the  injury  in- 
flicted by  them  upon  the  plaintiff,  after  expressing  his  regret,  said, 
*'  They  were  large  dogs,  and  he  must  have  had  a  serious  time." 
Whether  the  dogs  were  vicious  to  an  extent  that  endangered  life  or 
limb,  and  were  prone  to  attack  persons,  and  that  the  defendants 
had  knowledge  of  that  propensity,  were  questions  fairly  raised  by 
the  eyidence,  and  were  properly  submitted  to  the  jury.  But  it  is 
in  substance  insisted  that,  even  though  the  plaintiff  was  not  inten- 
tionally a  wrong-doer  by  being  upon  the  defendants'  premises,  and 
that  they  were  aware  that  their  dogs  had  such  vicious  propensity, 
they,  nevertheless,  are  not  liable  for  the  injury  inflicted,  for  the 
reason  that  it  was  not  shown  that  either  of  the  dogs  had  ever  be- 
fore that  time  bitten  any  one ;  in  other  words,  that,  however  much 
the  life  or  limb  of  innocent  persons  might,  to  the  knowledge  of 
these  defendants,  have  been  exposed  to  danger  by  the  vicious  pro- 
pensity of  their  dogs,  they  are  not  liable  for  this,  being  the  first  in- 
jury inflicted,  notwithstanding  they  had  just  reason  to  believe  that 
such  injury  would,  under  like  circumstances,  occur.  The  law  has 
gone  far  to  shield  those  who  have  kept  dogs  for  the  protection  of 
their  property,  from  the  consequences  of  injuries  to  persons  in- 
flicted by  them,  but  not  so  far  as  to  protect  the  keepers  of  such  as 
are  known  to  them  to  be  ferocious  to  a  degree  that  endangers  the 
safety  of  such  as  are  unwarned  and  innocently  upon  their  premise^ 
from  the  consequences  of  wounds  inflicted  by  them. 

The  judgment  should  be  affirmed. 

All  oonour. 


JANUARY  TERM,  1875.  ^ 

Aimonr  ▼.  Michigan  Central  Railroad  Companj. 

AucouBy  appellant^  t.  Hiohiqan  Obntbal  Railroad  Oompaitt. 

(05  N.  T.  m.) 

Obflt^i^fi  carrier — falm  NB  tf  lading — Uabiltiif  qf  earri&r  to  4ms  makimff 

adtaneei&n. 

Defendants'  agent,  having  authority  to  ieene  bills  of  lading,  upon  dellTerj  to 
him  by  M.  of  a  forged  warehouse  receipt,  gave  M.  bills  of  lading  for  the 
goods  mentioned  in  the  reoeipt,  knowing  that  he  intended  to  raise  monej  on 
the  bills,  and  plaintiff  adyanoed  money  to  BL  upon  the  secarity  of  the  bUla. 
HMf  that  the  defendants  were  bound  by  their  agent's  acts  and  estopped 
from  denying  the  receipt  of  the  goods.* 

AOTION  upon  billfl  of  lading  issned  by  the  defendants'  agent 
The  case  was  sent  to  a  referee,  who  reported  the  following  facts 
in  substance. 

That  on  the  7th  day  of  October,  1867,  one  D.  D.  Michaels  pro- 
duced and  delivered  to  the  defendants'  agent,  in  the  city  of  Chi- 
cago, a  paper  purporting  to  be  a  receipt,  signed  by  I.  T.  Sunder- 
lin,  dated  the  second  of  the  previous  July,  for  200  tierces  prime 
lard,  his  brand  and  manufacture,  in  store  for  account  and  risk  of 
said  Michaels,  to  be  held  subject  to  return  of  said  receipt  properly 
indorsed,  and  payment  of  storage,  usual  rate,  loss  and  damage  by 
fire  or  leakage  at  owner's  risk,  marked  M.  That  Michaels  delivered 
to  the  defendant's  agent  his  order  on  Sunderlin  for  100  tierces  of 
lard,  and  thereupon  the  defendant,  by  its  agent,  executed  and  de- 
livered to  Michaels  a  bill  of  lading,  or  carrier's  receipt,  acknowl- 
edging the  receipt  from  him  of  100  tierces  of  lard  consigned  to  the 
plaintifb,  at  New  York,  and  to  be  there  delivered  to  them.  The 
defendant,  at  the  request  of  Michaels,  afterward,  and  on  the  12th 
of  October,  1867,  on  the  faith  and  credit  of  what  purported  to  be 
Sunderlin's  warehouse  receipt,  having  in  the  meantime,  at  the  re- 
quest of  Michaels,  omitted  to  call  on  Sunderlin  for  the  100  tierces, 
executed  and  delivered  to  Michaels  another  bill  of  lading,  acknowl- 
edging the  receipt  from  him  of  the  other  100  tierces  of  lard,  like 
the  previous  100  tierces  consigned  and  to  be  transported  to  the 
plaintiffs,  at  New  York.  That  the  defendant,  at  the  time  when 
these  bills  of  lading  were  issued,  was  informed  by  Michaels  that  he 

*  See  Bsttlmors  ^  OMo  B.  B.  Go.  T.  IflltoiM^  atitti  p.  M. 
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intended  using  the  same  at  bank  the  same  day.  That  Michaels, 
on  the  7th  of  October,  made  his  draft  upon  the  plaintifb  for 
$3y600,  to  which  he  attached  the  defendent's  bill  of  lading  of 
that  day,  and  on  the  twelfth  he  made  another  draft  upon  the 
plaintiffs  for  the  farther  sum  of  t3,600,  to  which  he  attached 
the  bill  of  lading  of  the  latter  date,  each  of  which  drafts 
were  made  payable  to  the  order  of  and  was  deliTcred  to  the  Mann- 
facturers'  National  Bank  of  Chicago,  by  whom  they  were, 
with  the  bills  attached,  transmitted  to  New  York,  and  there 
caused  to  be  presented  to  the  plaintiffs  for  payment;  and  that 
the  plaintiffs,  on  the  faith  and  credit  of  the  ilespectiTe  bills 
of  lading,  paid  the  first  draft  on  the  IQth  or  11th  of  Octo- 
ber, 1867,  and  the  second,  on  the  15th  or  16th  of  the  same 
month.  It  was  soon  after,  and  prior  to  the  ^d  of 
the  same  October,  discovered  that  the  receipt  purporting 
to  have  been  signed  by  Sunderlin  for  the  200  tierces  of  lard, 
was  a  forgery  committed  by  Michaels,  and  that  he  had  not  the 
property  referred  to  therein  in  the  hands  of  Sunderlin ;  of  this 
the  defendant  had  no  prior  knowledge  or  information,  but,  act- 
ing in  the  belief  of  the  genuineness  of  the  receipt,  and  that  a 
certain  197  tierces  of  lard  in  Sunderlin's  possession,  as  warehoee- 
man,  branded  I.  T.  Sunderland,  was  the  property  intended  to  be 
covered  by  the  receipt,  caused  them  to  be  seized  and  placed  in  his 
possession,  and  transported  to  New  York,  where  they  arrived  prior 
to  the  30th  of  the  same  month.  On  that  day,  the  plainti£b 
presented  to  the  defendant's  agent  in  that  city  the  two  bills  of 
lading,  and  requested  the  delivery  to  them  of  the  200  tierces  of 
lard  therein  mentioned,  with  which  request  he  refused  to  comply ; 
and  thereupon,  on  that  day,  the  plaintiffs  commenced  this  action. 
On  the  1st  day  of  November  following,  Walbridge,  Watkins  ft 
Co.,  having  the  right  of  property  and  possession  of  the  197  tierces 
of  lard,  brought  an  action  of  replevin  therefor,  in  the  Supreme 
Court  of  this  State,  against  the  Hudson  Biver  Bailroad  Company, 
in  whose  possession  the  lard  then  was,  and  thereby  obtained  the 
possession  thereof,  of  witich  the  plaintiffs  were  notified  by  the  de- 
fendant, with  a  request  to  appear  and  defend,  and  a  consent  to 
substitute,  instead  of  its  attorney,  any  attorney  they  might  name. 
They  did  not  appear  in  the  action,  and,  by  the  judgment  therein, 
it  was  adjudged  that  the  plaintiffs  therein  had  the  right  to  recover 
the  197  tierces  of  lard. 
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As  a  conclusion  of  law  from  these  facts,  the  referee  foand  that 
by  the  bills  of  lading,  or  carrier's  receipts,  and  the  delivery  of  them 
to  the  plaintiffs  attached  to  Michael's  drafts  upon  th(m,  and  the 
payment  by  them  of  those  drafts,  they  acquired  all  the  rights  of 
Michaels  ;  and  it  being  shown  that  the  goods  received  by  the  de- 
fendant for  transportation  under  its  contracts  were  197  tierces  of 
lard,  to  which  Walbridge,  Watkins  &  Ga  had  paramount  title,  and 
right  of  possession,  the  defendant  was  legally  excused  for  the  non- 
delivery of  the  197  tierces ;  and  that  for  the  value  of  the  remain- 
ing three  tierces,  the  plaintiffs  were  entitled  to  recover,  and  ordered 
judgment  against  the  defendant  for  $14^.30,  the  balance  thereof. 

Judgment  was  entered  in  accordance  with  those  conclusions. 

Further  facts  appear  in  the  opinion. 

• 

Benj,  K.  Phelps^  for  respondent.  The  right  of  action  for 
defendant's  failure  to  deliver  the  lard  was  in  Michaels,  and  had 
never  vested  in  the  plaintiffs.  BlanchardY.  Paige^  8  Gray,  281; 
LickbarrawT.  Mason,  1  H.  &  W.  Notes,  Phil.  Ed.  1855;  Thompson 
V.  Dominy,  14  M.  &  W.  403;  Joseph  v.  Knox,  3  Gamp.  320;  Sargent 
V.  Morris,  3  B.  &  Aid.  277;  Dornett  v.  Beckford,  5  B.  &  Ad.  521; 
Moore  Y.  Wilson,  1  T.  B.  659;  Byrne  y.  Weeks,  7  Bosw.  380;  Dows 
V.  Oreen^  24  N.  T.  638.  Plaintiffs,  assignees  for  value  of  the  bills 
of  lading,  acquired  only  the  title  of  their  assignor  in  the  goods 
described  therein.  8  Oray,  298.  Without  proof  of  special  authority 
in  defendant's  agent  to  execute  biUs  of  lading  for  goods  not 
actually  shipped  or  received  for  shipment,  it  is  not  liable  upon  a 
bill  of  lading  executed  by  its  agent  without  any  actual  receipt  of 
the  goods.  Gh-ant  v.  Norway,  10  G.  B.  666;  F.  &  M.  Bk.  v.  B.  S 
D,  Bk.,  16  N.  Y.  141, 151;  Sch.  Freeman  v.  Buckingham,  18  How. 
(TJ.  S.)  182.  Defendant's  failure  to  deliver  to  plaintiffs  was  excuted 
by  the  taking  of  the  goods  from  its  possession  by  process  of  law. 
Bliven  V.  H.  R.  R.  R.  Co.,  36  N.  Y.  403;  Story  on  Bail.,  §§  120, 226, 
582;  Shetbury  v.  Scotsford,  Yelv.  23;  Edson  v.  Weston,  7  Cow. 
278;  King  v.  Richards,  6  Whart  418;  Wilson  v.  Anderton,  1  B.  & 
Ad.  450;  Whittier  v.  Smith,  11  Mass.  211;  Van  Winkle  v.  U.  S. 
M.  S.  8.  Co.,  37  Barb.  122;  Bates  v.  Stanton,  1  Duer,  79;  Stiles 
V.  Davis,  1  Black  (U.  S.),  101;  Burton  v.  Wilkinson,  18  Vt.  186; 
Swift  V.  Dean,  Hid.  328;  Turner  v.  Goodrich,  26  id.  707;  Thorns 
V.  TObury,  3  H.  &  N.  534;  Humphrey  v.  Reed,  6  Whart  435. 
There  was  nothing  to  stop  defendant  from  availing  itself  of  the 
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defense  disclosed  by  the  facts.  Mech.  Bk.  y.  N.  Y,  it  H.  R,  R. 
Co.,  3  Kern.  599;  8ch,  Freeman  y.  Buchinghaniy  18  How.  (U.  S.) 
182;  Hubbehtyy.  Ward,  18  Eng.  L.  &  £q.  551;  Bates  v.  Stanton, 
1  Duer,  79;  Coleman  y.  Riches^  29  Eng.  L.  &  Eq.  328;  Walter  v. 
Brewer,  11  Mass.  99;  Bedf.  on  Garr.  207,  208,  318.  Berkley  v. 
Watlir^,  7  Ad.  &  El.  29;  Bates  v.  Todd,  1  M.  ft  B.  106;  Ang.  on 
Garr.,  §§  231,  237.  The  true  ownerof  the  goods  had  a  right  to  them 
as  against  any  one,  and  Michaels'  fraud  could  in  no  way  impair 
that  right  Everett  y.  SaUus,  15  Wend.  474;  20  id.  267;  McBntee 
V.  N.  J.  S.  Co.,  45  N.  Y.  34;  Bassett  v.  Spofford,  id.  387;  HentM  t. 
Idaho,  XJ.  S.  D.  Ot.  E.  D.  N.  Y.,  July  11,  1871. 

DwiQHT,  G.  The  defendant  in  this  action  issued  at  Ghicago  to 
the  plaintiffs,  on  October  7,  1867,  a  bill  of  lading  of  100  tierces  of 
laid  of  the  brand  ''I.  T.  Sunderland,  M.,"  containing  36,150 
pounds.  The  bill  stated  that  the  lard  was  receiyed  from  one  D.  D. 
Michaels,  and  was  consigned  to  the  plaintiffs,  and  was  to  be  trans- 
ported over  the  defendant's  line  and  delivered  to  the  consignee  or 
owner  at  New  York,  the  owner  or  consignee  paying  freight  The 
bill  was  signed  by  W.  W.  Street,  agent  for  the  defendants.  On 
October  12,  1867,  a  similar  bill  was  issued  by  the  defendant  to  the 
same  consignees  of  a  like  number  of  tierces  marked  ''8.,^'  also  re- 
ceived from  Michaels,  which  were  to  be  also  transported  over  the 
defendant's  line  and  delivered  to  the.  consignee  or  owner  at  Ward's 
inspection  yards.  New  York.  This  bill  called  for  36,150  pounds 
of  lard,  and  was  signed  by  the  same  agent  The  freight  in  each 
case  was  not  to  exceed  eighty-five  cents  per  100  pounds.  The  de- 
fendant, at  the  time  of  issuing  these  bills,  had  no  lard  in  its  poe- 
session  or  under  its  control.  It  was  induced  to  issue  them  from  the 
fact  that  Michaels  exhibited  to  Street  a  paper  purporting  to  be  a 
warehouse  receipt  of  one  I.  T.  Sunderland,  a  warehouseman  in 
Ghicago,  for  200  tierces  of  lard  in  favor  of  Michaels.  This  re- 
ceipt was  indorsed  over  to  the  defendant  and  delivered  to  Street, 
who,  on  the  faith  of  it,  issued  the  two  bills  of  lading  already  de- 
scribed. The  receipt  purporting  to  be  signed  by  Sunderland  was  a 
forgery.  The  result  was,  that,  though  the  defendant  had  issued  the 
bills  of  lading,  it  had  no  lard  to  represent  them,  nor  a  right  to  any 
ard  in  Sunderland's  warehouse  owned  by  Michaels.  The  latter 
person  had  an  interest  in  some  tierces  of  lard  there,  but  on  that  a 
firm  known  as  Walbridge,  Watkins  &  Co.   had  a   prior  lien  and 
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were  entitled  to  the  possession.  The  defendant  was  informed  by 
Michaels,  at  the  time  that  the  bills  of  lading  were  issued,  that  he 
intended  to  use  them  at  bank^  on  the  days  on  which  they  were 
respectively  dated.  No  particular  inquiry  was  made  as  to  the 
genuineness  of  the  warehouse  receipt;  the  defendant's  agent. 
Street,  having  confidence  in  Michaels^  and  having  constant  tran- 
sactions with  him.  At  the  time  above  specified,  Michaels  drew 
his  sight  drafts  on  the  plaintiffs,  payable  to  the  order  of  a  bank  in 
Chicago  in  two  sums  of  t3,600  each.  The  bills  of  lading  accom- 
panied the  drafts,  which  were  accepted  and  paid  by  the  plaintiffs 
on  the  faith  thereof. 

As  between  the  common  carrier  and  the  plaintiffs,  this  was  a 
New  York  contract.  It  was  to  be  performed  in  New  York«  and 
the  acceptance  of  the  drafts  was  made  here. 

After  the  defendant  had  discovered  the  forgery  of  the  ware- 
house receipt  made  over  to  it  by  Michaels,  on  October  23, 
it  commenced  a  replevin  suit  against  I.  T.  Sunderland,  the  ware- 
houseman, and  took  out  of  his  possession  197  tierces  of  lard  and 
shipped  them  to  New  York.  These  tierces  did  not  have  the  same 
brands  as  those  mentioned  in  the  forged  receipts.  After  the  arri- 
val of  these  tierces  in  New  York,  Walbridge,  Watkins  &  Co.  replevied 
them  by  an  action  in  the  Supreme  Court  commenced  November  1, 
1867,  against  the  Hudson  River  Railroad  Company,  in  whose 
possession  they  were.  The  plaintiffs  received  formal  notioe  of  this 
second  replevin  suit  on  December  10,  but  took  no  steps  to  defend 
the  action.  Judgment  was  subsequently  recovered  by  Walbridge 
&  Watkins  against  that  company,  it  being  adjudged  that  they  had 
the  right  to  recover  the  possession  of  the  lard. 

The  plaintiffs  duly  demanded  the  lard  of  the  defendant  Its 
value  in  New  York,  after  deducting  freight,  was  $7,935.45. 

The  simplest  way  of  arriving  at  the  correct  result  in  this  case 
will  be  to  inquire,  in  the  first  place,  as  to  what  would  hihe  been 
the  rights  of  the  plaintiffs  in  case  the  defendant  had  had  the  lard 
in  its  possession;  next  to  consider  the  defendant's  obligations  as 
having  no  goods  to  correspond  with  the  bill  of  lading;  and  finally, 
to  take  into  account  the  effect  of  the  proceedings  in  replevin. 

1.  In  case  the  defendant  had  had  in  its  possession  lard  to  cor- 
respond with  the  bills  of  lading,  the  plaintiffs  would  have  had  the 
title  to  it  in  trust  for  Michaels  after  paying  its  own  lien.    It  will 
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be  observed  that  the  bills  ran  directly  to  the  plaintiffs.  The  consign- 
ment was  made  to  them.  They  are  not  assignees  of  bills  made  to 
Michaels,  bat  the  contract  to  deliver  the  lard  is  made  by  the  defend- 
ant with  them.  They  were  not  mere  agents  of  Michaels,  bat  they  had 
an  interest  to  the  extent  of  $7,000  and  npward.  This  fact  the  de> 
f  endant  knew  when  the  bills  were  issued,  and  it  could  not  deny 
that  it  contracted  to  deliver  the  lard  to  the  plaintifb  in  case  thai 
it  had  the  property  in  its  possession.  The  effects  of  such  a  bill  of 
lading  running  to  a  consignee  who  has  made  advances  was  con- 
sidered in  The  Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  502;  HaiOe 
V.  StnUhy  1  Bos.  &  Pull.  563;  Atten  v.  Williams,  12  Pick.  297; 
First  National  Bank  of  Toledo  v.  Shaw,  61  N.  Y.  283.  It  was 
held  in  these  cases,  in  substance,  that  where  an  owner  of  goods 
delivered  them  to  a  carrier,  who  issues  a  bill  of  lading  to  a  con- 
signee, who  advances  money  on  the  faith  of  the  bills,  that  the 
latter  becomes  owner  for  his  own  sake  to  reimburse  himself,  and 
after  reimbursement,  in  trust  for  the  former  owner.  HaiUe  v. 
Smith  is  directly  in  point  In  that  case,  G.  &  H.  Brown,  of 
Liverpool,  wishing  to  draw  upon  L.  Smith  &  Oo«,  a  banking-house 
in  London,  to  a  large  amount,  agreed,  among  other  securities  to 
be  given,  to  consign  goods  to  a  mercantile  house  consisting  of  the 
same  partners  as  the  banking-house.  The  goods  were  consigned 
accordingly  to  the  mercantile  house.  It  was  held  that  the  con- 
signment to  the  mercantile  house  transferred  to  it  the  general 
property  in  the  goods  in  trust,  and  that  the  banking-house  and 
consignors  were  both  concerned  as  cestui  que  trust,  and 
that  the  bill  of  lading  operated  as  an  evidence  of  the  change 
of  property.  The  principle  of  this  case  has  been  twice  approved 
in  this  court  (see  the  cases  above  cited),  and  must  now  be 
regarded  as  settled  law.  As  applied  to  the  facts  of  the  present 
case,  it  would  result  that  the  plaintiffs  would  have  had  the  legal 
title  to  ij^e  lard;  that  the  contract  for  its  delivery  was  made  with 
them,  and  that  in  general  they  would  have  been  able  to  vindicate 
their  claim  to  the  property  by  all  the  remedies  incident  to  owner- 
ship and  to  a  contract  for  transportation  of  their  property. 

II.  It  is  now  necessary  to  consider  how  far  the  fact  that  the 
company  had  no  lard  affects  this  question.  This  inquiry  divides 
itself  into  two  branches.  One  concerns  the  power  of  Street  to 
bind  the  company  by  issuing  bills  of  lading  when  it  has  no  gooda 
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to  correspond  with  the  bills.  The  other  is  to  consider  the  effect 
of  the  bills,  assuming  that  the  agent  had  the  requisite  authority. 
The  defendant  insists  that  Street  could  not  bind  it  by  issuing  ficti- 
tious or  non-representatiye  bills  of  lading.  It  claims  that  his  author- 
ity  was  confined  to  bills  for  goods  actually  within  its  control.  It  cites, 
to  this  effect,  Orant  y.  Norway,  10  Com.  Bench,  665;  Schooner 
Frwman  v.  Buchinghamy  18  How.  (XJ.  S.)  182. 

Qrani  v.  Norway  has  been  subject  to  much  and  severe  criticism, 
as  being  adverse  to  the  general  view  prevailing  in  the  courts  of 
this  State,  where  confidence  has  been  reposed  in  an  agent  and  an 
apparent  authority  conferred  upon  him,  that  the  principal  must 
suffer  from  an  actual  exercise  of  authority  not  exceeding  the  appear- 
ance of  that  which  is  granted.  When  one  of  the  two  innocent  per- 
sons must  suffer  in  such  a  case,  that  person  must  bear  the  loss  who 
reposed  the  confidence.  So  far  as  Orant  v.  Norway  stands  in  the 
way  of  this  doctrine,  it  must  be  deemed  to  be  overruled.  Remarks 
of  Davis,  J.,  in  N  Y.  dt  N.  ff.  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
73.  Orant  v.  Norway,  however,  is  not  precisely  parallel  with  the 
present  case.  In  that  case  the  bill  of  lading  was  issued  to  a  party 
who  knew  that  the  bill  of  lading  was  issued  by  an  agent  without 
authority,  and  was  then  transferred  to  a  purchaser  acting  in  good 
faith.  It  may,  accordingly,  be  said  with  plausibility  that  the  repre- 
sentation was  not  made  to  the  assignee,  who  simply  acquired  the 
title  of  the  fraudulent  consignee.  It  would  have  resembled  the 
case  at  bar  if  the  plaintiffs  had  known  of  the  forgery  of  Michaels 
when  they  took  the  bills  of  lading,  and  had  then  transferred  them 
to  persons  paying  value  and  acting  in  good  faith.  The  case  would 
then  have  been  governed  by  the  rule  that  an  assignee  of  a  thing  in 
action  must  abide  by  the  case  of  him  of  whom  he  buys.  Remarks 
of  Seldbst,  J.,  in  Oriewold  v.  Haven,  25  N.  Y  .  604-606. 

Street,  having  power  to  issue  bills  direct  to  consignees  for  goods 
actually  in  the  possession  of  the  defendant,  and  the  present  bills 
being  in  no  ways  distinguishable  in  form  from  those  which  were 
usually  employed,  he  must  be  considered  as  having  the  necessary 
authority  as  to  the  plaintiffs  acting  in  good  faith. 

The  only  remaining  point  under  this  branch  of  the  case  is, 
whether  the  defendant  is  not  estopped  by  the  statements  in  the 
bill  of  lading  from  denying  that  it  had  sufficient  lard  secured  from 
Michaels  to  comply  with  its  terms.    The  defendant's  agent  was 
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informed  by  Michaels  that  the  bills  were  to  be  used  at  bank  <nl 
the  same  day.    They  were  issued  with  the  expectation  that  tbey 
would  be  acted  upon  by  bankers  or  other  capitalists.    It  cannot 
complain  if  the  bills  accomplished  the  purpose  for  which  they 
were  designed.    The  representations  in  the  bills  were  made  to  any 
one   who,  in  the  course  of  business,  might  think  fit  to  make  ad- 
vances on  the  faith  of  them.    There  is  thus  present  eveiy  element 
necessary  to  constitute  a  case  of  estoppel  in  pais,  a  representation 
made  with  the  knowledge  that  it  might  be  acted  upon,  and  subse- 
quent action  upon  the  faith  of  it  to  such  an  extent  that  it  would 
injure  the  plaintiffs   if  the  representation  was  not  made   good. 
It  is  now  well  settled  that  fraud  is  hot  necessary  to  constitnte 
a  case  of  estoppel.     Though  the  defendant  was  induced  by  the 
fraud  or  mistake  of  Michaels  to  issue  these  bills,  that  is  imma- 
terial.    Its  liability  depends  on  the  fact  that,  no  matter  what 
its  inducements   may  have  been,  it   has  made  certain   represen- 
tations upon   which   the  plaintiffs  have  advanced   their   money 
in  good  faith.      If  the  defendant  placed  undue  confidence  in 
Michaels,  it  is  but  the  familiar  case  of  imposing  the   burden 
upon  him  who  unwisely  or  unguardedly  reposed   the  confidence. 
Brown  v.   Bowen,  30  N.  Y.  519 ;    Manufacturers  aud   Traders* 
Bank  v.  Hazard,  id.  226  ;  Shapley  v.  Abbott,  42  id.  443  ;  Ratals  v. 
Deshler,  4  Abb.  Gt.  App.  12.     The  principle  governing  the  present 
case  was  announced  in  the  case  of    Oriswold  v.  Haven,  25  N.  T. 
595.  •  It  there  appeared  that  the  defendants  John  Wright  &  Co. 
issued  receipts  representing  that  they  had  in  store,  on  account  of 
Ford  &  Son,  a  quantity  of  grain.     One  of  the  defendants  went  with 
one  of  the  firm  of  Ford  &  Go.  to  the  plaintiff,  and  in  reply  to  an 
inquiry  from  the  plaintiff,  stated  that  the  grain  was  in  good  order 
and  all  nght.     It  was  held  that  the  plaintiff  having  made  advances 
on  the  faith  of  the  statement,  the  defendants  were  bound  by  the 
ace  of  their  agent,  and  were  estopped  from  denying  that  they  had 
the  grain  in  store.    The  difference  in  facts  between  this  case  and 
the  one  at  bar  makes  no  difference  in  principle.     In  the  one  case 
the  statement  was  oral,  in  the  other  it  was  written.    Both  cases 
have  the  important  and  leading  element  that  the  agent  knew  that 
the  statement  was  to  be  acted  upon. 

The  fact  that  a  bill  of  lading  is  not  negotiable  has  nothing  to 
do  with  the  question.  That  point  would  have  been  open  for  dis- 
cussion if  the  bills  had  been  issued  to  Michaels  and  then  assigned 
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to  the  plaintifEs.  As  it  was,  the  representations  having  been  made 
direct  to  the  plaintiffs,  their  right  of  action  is  not  derived  through 
MichaelSy  bat  rests  upon  the  direct  relations  between  themselves 
and  the  defendant  This  view  is  sustained  by  the  case  of  Moore 
v.  TJie  Metropolitan  Hat.  Bk.,  55  N.  Y.  41.  It  is  there  held  that  a 
bo'fui  fide  purchaser  for  value  of  a  non-negotiable  chose  in  action 
from  one  upon  whom  the  owner  has  by  assignment  conferred  the 
apparent  absolute  ownership  (such  purchase  being  made  on  the 
faith  of  that  ownership),  obtains  a  valid  title  as  against  the  real 
owner,  who  is  estopped  from  asserting  a  title  in  hostility  thereto. 
This  view  is  also  supported  by  McNeil  v.  Tenth  National  Banky  46 
N.  Y.  325.  The  court  in  the  Metropolitan  Bank  Case  expressly 
afiSrms  that  jBk  representation  in  a  non-negotiable  chose  in  action  is 
equiyalent  in  all  respects,  where  it  is  acted  upon  (in  accordance 
with  the  usual  rules  applied  in  cases  of  estoppel),  to  one  made  m 
the  case  of  negotiable  paper.  As  this  is  the  latest  utterance  of 
the  Court  of  Appeals,  overruling  Bush  v.  Lathrop,  22  N.  Y.  535,  so 
far  as  that  case  is  inconsistent  with  it,  it  must  be  followed  in  this 
court. 

If  these  views  are  correct,  the  plaintiffs  in  the  present  case  might 
have  brought  an  action  of  trover  against  the  jiefendant  for  so  many 
tierces  of  lard  as  the  bill  of  lading  called  for.  Oriswold  v.  Haven, 
supra  ;  Hardithg  v.  Carter^  Park  on  Ins.  4 ;  1  Oreenl.  on  Ev.,  §  208. 
The  same  rule  is  applicable  to  innocent  mistakes  which  have  been 
acted  upon  as  to  fraudulent  misrepresentations.  Saiem  Bank  v. 
Gloucester  Bank,  17  Mass.  1,  27. 

As  it  must  be  assumed  that  the  defendants  had  lard  to  which  the 
plaintiffs  had  the  title,  they  could  bring  any  action  incident  to 
ownership  in  case  the  lard  was  not  delivered.  The  present  action 
is  accordingly  well  founded. 

III.  The  action  of  replevin  instituted  against  the  Hudson  River 
Railroad  Company  by  Walbridge,  Watkins  &  Co.,  had  no  effect  upon 
the  plaintiffs'  right.  There  was  no  evidence  that  the  lard  seized 
in  that  action  was  that  which  the  defendant  was  bound  to  deliver. 
It  did  not  have  the  marks  described  in  the  bills  of  lading,  nor  was 
it  received  by  the  defendant  from  Michaels.  On  the  other  hand,  it 
was  obtained  by  the  defendant  from  the  warehouseman  acting  for 
the  real  ovmers  (Walbridge  &  Co.)  by  its  own  wrongful  act  It 
cannot  set  up  a  replevin  suit  which  was  caused  solely  by  its  unjusti- 
fiable intermeddling  with  the  property  of  another  in  bar  of  its  duty 
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to  deliver  lard  which  it  professed  to  receive  from  Miohaela  on  behalf 
of  the  plaintiffs. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Gray,  0.,  also  delivered  a  oononrring  opinion. 

All  concur,  except  Eabl,  0.,  dissenting. 

JudgtMmt 


TiFFAKY  y.  St.  Johv,  appeDant 

(«5  N.  T.  814.) 

Tmd&r  to  thgriff  of  amount  of  exeovtion  diMAofyw  Am. 

Where  an  execution  hae  been  levied  on  goods,  a  tender  bj  the  JodgBMBt  dabliv; 
to  the  officer  holding  the  execntlon,  of  the  amoont  due  dischaigestliie  lien  of 
the  execution,  and  a  subeequent  tale  under  it  is  unlawful,  and  randen  tlie 
Judgment  creditor,  having  notice  of  the  tender,  liable  in  trover 

ACTION  for  damages  for  the  unlawful  conversioo  of  a  oanal 
boat  belonging  to  the  plaintiff. 

On  the  trial  it  appeared  that  the  boat  was  seised  February  14^ 
1870,  by  the  sheriff  of  New  York,  on  an  attachment  issued  out  of 
the  Marine  Oourt  of  New  York,  in  an  action  by  this  defendant 
against  this  plaintiff ;  that  judgment  was  recovered  in  said  action 
for  the  sum  of  $68,  an  execution  issued  thereon  and  the  attached 
property  sold  thereunder.  Before  such  sale  took  place  this  plain- 
tiff tendered  to  the  sheriff,  in  the  presence  and  hearing  of  the 
defendant,  the  sum  of  $120,  the  full  amount  due  on  the  execution. 
The  sheriff  refused  to  receive  the  money  on  the  ground  that  it 
was  insufficient.  Thereupon  the  property  was  put  up  for  sale  and 
was  sold,  this  defendant  being  present  and  bidding  thereon. 

The  jury  rendered  a  verdict  for  the  plaintiff.  Exceptions  were 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  where 
judgment  was  ordered  to  be  entered  on  the  verdict.  Defendant 
appealed. 

BeebOy  Wilcox  d  HohhSy  for  appallant.  A  tender  to  the  sher- 
iff did  not  discharge  the  debt  or  judgment.  Jackson  v.  Law^  6 
Co.  252;  9  id.  641.  A  tender,  to  be  effectual,  must,  in  general,  be 
made  directly  to  the  creditor  or  to  his  duly  authorized  agent. 
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Hwmby  v.  Oramer,  12  How.  490;  2  Oreenl.  on  Ev.,  §  607.  The 
rabng  that  the  burden  of  proof  on  the  sufficiency  of  the  tender  was 
shifted  to  defendant  when  plaintiff  proved  he  had  offered  nearly 
twice  the  amount  of  the  execution  was  error.  2  Greenl.  on  Er., 
§  601;  1  id.,  §  74;  Green  v.  Waggoner,  2  Hilt.  297;  Costigany.  M,  and 
H,  R.  JR.  Co^  2  Den.  609;  Boyden  y.  Moore,  5  Mass.  365.  The  sheriff 
was  entitled  to  a  reasonable  compensation  for  keeping  and  protect- 
ing the  property  which  is  not  fixed  by  law.  Code,  §  248;  Crocker 
on  Sheriffs,  §§  1094-1097;  Smith  v,  BirdsaU,  9  Johns.  328;  Suprs. 
eitc  V.  Briggsy  2  Den.  41;  Hoyt  v.  PhiUips,  1  Swe.  76. 

WiUiam  Tiffany,  respondent,  in  person. 

DwiGHT,  0.  The  only  exception  available  to  the  defendant  in 
this  cause  is  the  motion  for  a  nonsuit  at  the  close  of  the  plaintiff's 
case.  There  are  some  exceptions  set  forth  in  the  printed  case, 
which  appear  to  have  been  made  to  the  mere  utterances  of  the 
judge  in  the  course  of  the  trial.  They  are  not  connected  with  the 
introduction  of  evidence,  nor  with  any  proposition  in  the  judge's 
charge,  so  far  as  the  printed  case  shows.  The  rulings  appear  to 
have  been  mere  abstract  propositions  stated  in  a  running  conver- 
sation between  the  court  and  the  defendant's  counsel.  They  are 
not  before  us  in  such  a  form  that  we  can  pass  upon  their  correct- 
ness. 

The  motion  for  a  nonsuit  was  made  upon  two  grounds  :  One 
was,  that  the  plamtiff  had  not  proved  facts  sufficient  to  constitute 
a  cause  of  action,  having  proved  that  the  boat  was  sold  at  a  sheriff's 
sale,  which  must  be  presumed  to  have  been  regular.  The  other 
ground  was  that  the  plaintiff  has  not  connected  the  defendant 
with  the  alleged  conversion. 

The  facts  that  appeared  at  this  stage  of  the  cause  were  substan- 
tially as  follows: 

The  plaintiff  being  the  owner  of  the  canal  boat  in  controversy^ 
which  was  lying,  on  the  14th  day  of  February,  1870,  at  the  foot  of 
Wall  street.  New  York,  the  sheriff  seized  it  on  an  attachment. 
The  attachment,  which  was  produced  in  evidence,  purported  to 
issue  from  the  Marine  Court  under  the  provision  of  the  act  (chap. 
300,  Laws  of  1831)  ''to  abolish  imprisonment  for  debt,"  etc.,  for  a 
debt  of  sixty  dollars  and  interest  from  January  i,  1870^  arising 
upon  contract  The  boat  was  detained  until  March  29,  1870, 
when,  having  been  advertised  for  sale  by  the  sheriff,  it  was  sold  by 
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him.  At  the  time  of  the  sale,  the  defendant  St.  John  and  his 
partner  in  the  towing  business  (Lord)  were  present  The  sheriff 
publicly  offered  the  boat  for  sale  ''  by  virtue  of  an  execution  issued 
out  of  the  Marine  Oonrt  in  favor  of  Hezekiah  B.  Lord  and  Josiah 
St  John.''  The  plaintiff,  as  soon  as  this  offer  was  made,  tendered 
$120  to  the  sheriff  on  the  execution.  The  sheriff  refused  to  receive 
the  sum  tendered,  saying  it  was  not  enough,  and  went  on  with 
the  sale.  The  boat  was  at  first  struck  off  to  the  defendant  St 
John,  but  another  person  having  claimed  the  bid,  it  was  put  up 
again  and  sold  to  him  for  1525.  The  sheriff  put  the  purchaser  in 
possession. 

On  this  testimony,  the  motion  for  a  nonsuit  was  denied. 

The  defendant  then  proceeded  with .  the  case,  and  put  in  6?i- 
dence  the  certificate  of  the  clerk  of  the  Marine  Court  in  the  case 
of  Hezekiah  B.  Lard  ei  oLt.  William  Tiffany y  containing  the  com- 
plaint, answer,  attachment  and  execution.  The  plaintiff,  after  the 
defendant  rested,  offered  further  testimony  to  show  that  when  he 
made  the  tender  to  the  sheriff  he  spoke  so  loudly  that  any  one  upon 
the  boat  could  hear  him,  and  that  the  sheriff  refused  to  receive  the 
money,  in  a  loud  voice,  and  that  he  (the  plaintiff)  then  forbade  the 
sale.  The  defendant  was  not  more  than  eight  feet  from  him  at 
the  time,  and  from  three  to  six  feet  from  the  sheriff,  and  was  after- 
ward heard  to  converse  respecting  the  tender.  This  had  always 
been  kept  good. 

The  propriety  of  a  nonsuit  must  be  regarded  as  thonga  the  mo- 
tion for  it  had  been  made  at  the  close  of  the  case,  the  additional 
evidence  after  its  denial,  furnished  by  the  plaintiff,  being  taken 
into  account  Schenectady  Plank-roctd  Go.  v.  Thatcher^  11  N.  Y. 
102;  McCotter  v.  Hooker,  8  id.  497  ;  Jackson  v.  Leggett,  7  Wend.  377. 

If  the  act  of  the  sheriff  was  unauthorized  by  law,  there  was 
sufficient  evidence  to  go  to  the  jury  that  the  defendant  was  aware 
of  it,  and  thus  to  make  him  liable  for  the  conversion.  The  only 
point,  therefore,  which  needs  to  be  considered  is,  whether  the  pro- 
ceedings by  the  sheriff  were  regular.  In  other  words,  did  the 
tender  made  by  the  plaintiff  discharge  the  lien  of  the  execution,  or 
in  any  manner  affect  the  rights  of  the  sheriff  to  sell  upon  it  F  This 
question  must  be  solved,  first,  by  considering  whether  a  tender 
plainly  sufficient  in  amount  would  affect  the  sheriff's  capacity  to 
sell ;  and,  second,  if  so,  whether  there  was  prima  facie  evidence 
in  the  present  case  to  show  that  the  tender  was  sufficient  F 
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First  It  is  a  general  rale  of  law  that  where  a  person  holds  a 
lien  upon  property,  a  tender  by  the  owner  of  the  property  of  the 
amount  of  the  lien  will  discharge  it.  In  fact,  the  detention  of  the 
goods  upon  a  different  and  inconsistent  ground  will  be  a  waiver  of 
the  lien.  Boardman  v.  Sill,  1  Gamp.  410,  n  ;  Winter  y.  Ooit,  7 
N.  Y.  288;  Weeks  ▼.  Ooodey  6  C.  B.  (N.  S.)  367.  It  is  a  well- 
settled  rule  in  the  law  of  pledges  that  if  the  money  for  which  the 
goods  are  pawned  be  tendered  to  the  pawnee,  and  he  refuses  to 
receiTe  it,  he  becomes  thereby  a  wrong-doer,  and  his  special  prop- 
erty in  the  chattel  is  determined.  Ooggs  y.  Bernard,  2  Ld.  Baym. 
909.  It  is  said,  by  Oomyn,  ''  that  by  tender  of  the  money  the 
property  in  the  goods  is  determined,  and  the  pledge  ought  to  be 
returned;  but  if  the  pawnee  refuse  to  restore  the  pledge  upon 
tender,  trover  lies  against  him."  Oom.  Dig.,  tit.  Mortgage,  A,  and 
cases  cited.  The  principle  goveming  the  subject  is,  that  tender  is 
equivalent  to  payment  as  to  all  things  which  are  incidental  and 
accessorial  to  the  debt  The  creditor,  by  refusing  to  accept,  does 
not  forfeit  his  right  to  the  thing  tendered,  but  he  does  lose  all 
collateral  benefits  or  securities.  The  instantaneous  effect  is  to  dis- 
charge any  collateral  lien,  as  a  pledge  of  goods  or  a  right  of  distress. 
Per  OoMBTOCK,  J.,  in  Kortright  ▼.  Oady,  21  N.  Y.  366.  Upon 
these  principles,  it  has  been  held  that  if  the  debtor  tender  the  debt 
to  the  pledgee,  and  he  refuse  to  deliver  up  the  pledge,  he  is  liable* 
though  it  be  subsequently  lost,  or  even  forcibly  taken  from  him^ 
Ohittyon  Oont  (11th ed.)  670;  RateliffeT.Datns,YelY.  179;  Bull's 
N.  P.  72.  This  principle  was  applied  to  mortgages  of  real  estate 
in  Kwrtrighi  v.  Cody,  fnipra,  where  it  was  held  that  a  tender  of 
the  debt,  either  upon  or  after  the  law  day,  extinguishes  the  mort- 
gage, and  leaves  the  mortgagee  only  a  creditor  of  the  mortgagor. 

It  is,  however,  claimed  that  this  doctrine  does  not  apply  to 
the  lien  of  an  execution,  as  that  is  created  by  operation  of  law. 
This  case,  however,  cannot  be  distinguished  in  principle  from 
that  of  a  pledge.  In  each  case,  the  lien  exists  as  a  collateral 
advantage  to  the  creditor.  It  is  incidental  to  the  debt  In 
each  case,  if  the  lien  is  not  satisfied,  there  is  a  power  to  sell.  Pay- 
ment will  extinguish  the  one  as  well  as  the  other.  If  the  theory  pro- 
pounded by  GoxsTOOK,  J.,  in  the  case  above  cited,  be  collect,  and 
it  is  believed  to  be  sound,  the  tender  is  equivalent  to  payment,  and 
is  as  effectual  in  destroying  the  lien  as  in  the  case  of  a  pledge.  A 
tender  will  discharge  the  lien  of  an  attorney.    Stokes  on  the  Lien 
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of  Attorneys,  81,  172  ;  Joties  v.  Tarleton,  9  M.  &  W.  675  ;  Scar/e 
V.  Morgan,  4  id.  280 ;  Irving  v.  Viana,  2  Y.  &  Jer.  71,  72.  There 
is,  andoubtedly,  a  stage  in  a  proceeding  in  an  action  where  prop- 
erty is  in  the  custody  of  the  law,  that  a  tender  will  not  destroy  the 
lien,  aa  that  might  interfere  with  the  proper  disporition  of  the  cue. 
After  the  action  is  over,  and  judgment  obtained  and  ezecation 
levied,  the  case  becomes  clearly  assimilated  to  that  of  an  ordinary 
lien,  and  if  tender  is  made,  and  not  accepted,  the  lien  will  be  eztin- 
gnished.  This  distinctibn  was  well  settled  as  far  back  as  the  time 
of  Lord  OoKB,  and  is  clearly  stated  in  the  Six  Carpenters*  Gaee,  8 
Ooke,  146,  a.  The  point  there  discussed  was  the  effect  of  a  tender 
in  the  case  of  a  distress  for  rent  or  of  cattle  doing  damage  —  an 
instance  of  a  lien  created  by  the  act  of  the  law.  Oo^e  considers 
the  distinction  between  a  tender  made  upon  the  land  before  dis- 
tress, after  the  distress  and  before  impounding,  after  impounding 
and  before  the  termination  of  the  litigation,  and  contrasts  these 
with  a  tender  made  after  the  law  has  determined  the  rights  of  the 
parties.  He  says  :  '^Note,  reader,  this  difference,  that  tender 
upon  the  land  before  the  distress  makes  the  distress  tortious  ;  ten- 
der after  thq  distress,  and  before  the  impounding,  makes  the  de- 
tainer and  not  the  taking  wrongful ;  tender  after  the  impounding 
makes  neither  the  one  nor  the  other  wrongful,  for  it  then  comes  too 
late,  because  then  the  case  is  put  to  the  trial  of  the  law,  to  be  there 
determined.  But  after  the  law  has  determined  it,  and  the  avowant 
has  returned  irreplevisable,  yet,  if  the  plaintiff  makes  him  a  suffi- 
cient tender,  he  may  have  an  action  of  detinue  for  the  detainer 
after,  or  he  may,  upon  satisfaction  made  in  court,  have  a  writ  for 
the  redelivery  of  his  goods. "  He  adds  :  ^'  And  therewith  agree  all 
the  books,  and  Pilhington^s  Casey  in  the  fifth  part  of  my  reports 
(fol.  76),  and  so  all  the  books  which,  prima  fade,  seem  to  disa- 
gree are,  upon  full  and  pregnant  reason,  well  reconciled  and 
agreed." 

There  is  here  a  clear  statement  of  the  principle  applicable  to  the 
case  at  bar.  Here  the  law  has  already  determined  the  right  which 
has  become  final  in  analogy  to  the  **  return  irreplevisable  "  of  Lord 
Coke,  and  the  tender  having  been  made  and  refused,  if  it  were 
sufficient  in  amount,  an  action  of  replevin  in  the  detinet  will  lie  in 
analogy  to  the  action  of  detinue  referred  to  by  him.  It  should  also 
be  observed  that  Lord  Ookb's  rule  provides  that  the  owner  of 
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goods  has  his  election  to  make  an  application  to  the  court  for 
relief. 

The  defendant  cites,  in  opposition  to  these  views,  the  case  of 
Jackson,  y.  Law^  5  Cow.  248  ;  S.  C,  9  id.  641.  That  case,  however, 
has  no  bearing  upon  the  present  controversy.  The  point  there 
decided  was  that  a  tender  of  money  due  upon  a  judgment,  by  a 
junior  judgment  creditor,  did  not  discharge  it,  nor  take  away  the 
lien  of  the  senior  judgment  creditor  upon  lands,  but  that  the  latter 
might  still  redeem  upon  his  judgment  within  the  terms  of  the 
statute  applicable  to  that  subject. 

The  ground  of  this  decision  briefly  was  that  a  judgment  being 
a  debt  of  record  is  not  discharged  by  a  tender,  as  it  is,  in  no  case, 
the  effect  of  a  tender  to  discharge  the  debt.  The  judgment  could 
only  be  extinguished  by  actual  satisfaction.  As  long  as  it  remained 
in  force  it  must,  by  its  very  nature,  as  prescribed  by  statute,  be  a 
lien  on  the  land.  If  its  existence  continued  it  could  not  be 
deprived  of  its  ordinary  and  usual  characteristics.  The  case  is 
very  different  with  a  pledge  or  mortgage,  or  lien  of  any  kind  col- 
lateral to  the  debt.  To  this  class  of  collateral  liens  an  execution 
belongs,  and  on  general  principles  a  tender  destroys  it.  Even  in  a 
case  of  a  judgment  a  tender  may  have  such  an  effect  as  to  make  it 
inequitable  to  enforce  the  lien,  and  a  court  of  equity  may  set  aside 
a  sale  under  it  as  irregular  and  void.  Mason  v.  Sudam,  2  Johns.  Oh. 
172.  It  is  not  necessary  in  this  class  of  cases,  when  the  effect  of  a  * 
tender  is  to  destroy  the  lien,  to  keep  the  tender  good  or  to  pay  the 
money  into  court.  The  tender  having  discharged  the  lien,  its 
entire  result  has  been  accomplished  for  the  purposes  of  the  present 
action.     Kortright  v.  Oady^  supra. 

Second.  The  tender  in  this  case  was  prima  fade  sufficient  in 
amount.  The  judgment  in  the  Marine  Court  was  for  sixty  dollars 
damages  and  eight  dollars  and  forty-four  cents  costs.  The  tender 
was  $120,  and  was  declined  on  the  ground  of  insufficiency.  At  the 
trial  the  defendant  offered  no  evidence  to  show  any  reason  why 
more  than  the  face  of  the  judgment  was  due  from  the  plaintiff. 
He  did  not  show  that  the  sheriff  had  been  put  to  any  expense,  or 
that  he  had  put  a  man  in  possession,  or  any  fact  whatever  from 
which  a  duty  on  the  part  of  the  plaintiff  to  pay  could  possibly  be 
vnferred.  The  defendant  refers  for  his  right  to  make  a  charge  to 
section  243  of  the  Code  of  Procedure.  That  section  only  refers  to 
proceedings  under  attachment  in  courts  of  record,  and  is  not  ap- 
VoL.  XXIL— 78 
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plicable  to  proceedings  in  the  Marine  Court  The  attachment  and 
judgment  took  place  by  Tirtue  of  chapter  300,  Laws  of  1831,  from 
the  twenty-ninth  to  the  forty-seventh  sections,  incluBiye.  These 
are  the  sections  applicable  to  courts  of  justices  of  the  peace.  I 
can  find  no  statutory  authority  giving  the  officers  of  these  courts 
power  to  make  charges  additional  to  their  regular  fees.  If  they 
have  any  claim  beyond  these  it  must  be  vested  upon  some  implied 
obligation  of  the  debtor  to  pay.  The  facts  from  which  such  an 
obligation  was  to  be  inferred  would  need  to  be  proved. 

It  is  true  that  a  constable  is  responsible  for  the  safety  of  the 
property  he  attaches,  and  is  considered  as  a  bailee  and  accountable 
for  ordinary  negligence.  He  is  accordingly  to  provide  for  its  safe- 
keeping. Gowen  on  Attachments,  93.  Still  the  law  has  given 
him  no  specific  allowance  for  the  service,  assuming  that  the  com- 
pensation is  included  in  his  ordinary  fees.  These  fees,  as  pre- 
scribed in  the  Revised  Statutes  and  as  collected  in  Crocker  on 
Sheriffs  (§§  1170,  1181),  fall  far  short  of  the  amount  tendered. 

I  think  that»  under  the  circumstances,  the  plaintiff  made  a 
prima  facie  case,  and  that  his  tender  was  sufficient  on  the  hypothe- 
sis that  the  sheriff  was  the  defendant's  agent.  There  was  also  evi- 
dence of  that  fact,  as  the  tender  was  made  in  the  presence  and 
hearing  of  the  defendant,  and  the  refusal  was  made  by  the  sheriff 
without  his  objection.  It  was  not  erroneous  to  refuse  the  motion 
for  a  nonsuit,  as,  if  the  defendant  ratified  the  act,  he  must  be  con- 
sidered as  having  refused  the  tender  and  was  a  co-trespasser  with 
the  sheriff.  It  is  laid  down  in  Crocker  on  Sheriffs  (§  4^,  ed.  1871), 
that  where  money  is  tendered  to  the  sheriff  upon  an  execution  in 
his  hands,  it  is  his  duty  to  receive  it  and  forbear  to  levy  and  aeO  ; 
and  if  he  does  levy  and  sell  after  a  valid  tender  of  the  full  amount 
of  the  debt  and  costs,  he  is  a  trespasser.  The  matter  was  properly 
submitted  to  the  jury  to  determine  the  knowledge  and  intent  ol 
the  plaintiff  as  well  as  the  other  facts  in  the  case. 

There  was  no  error  in  the  disposition  of  the  cause  in  the  court 
below,  and  the  judgment  should  be  affirmed. 

All  concur. 


"\ 
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m  N.  T.  808.) 

SkO^Oe  offlFoitdi — m<0— '*  reeeipi  and  aeceptance  "— «flA«»  tUU  paaet. 


Defenduits  rerballj  ordered  lumber  of  plaintiffs,  lo  be  taken  from  certain 
lote  designated  bj  defendants  in  plaintiffs'  yard,  and  to  be  cut  bj  plaintifb 
into  sixes  reqnired  by  defendants  and  placed  on  plaintiib*  dock,  and  notice  to 
be  given  to  defendants,  who  agreed  thereupon  to  take  it.  Plaintlfib  filled  the 
order,  placed  the  lumber  on  the  dock  and  gave  notice  to  defendants,  as 
agreed,  bat  before  they  removed  it  it  was  accidentally  bamed.  HM,  that 
the  contract  was  one  of  sale  under  the  statnte  of  frauds ;  that  there  was  no 
receipt  and  acceptance  of  the  lumber  by  defendants  ;  that  tlie  title  thereto 
had  not  passed,  and  that  defendants  were  not  liable  for  the  price  agreed  to 
b^paid. 

A  OTION  to  recover  the  price  of  lumber  alleged  to  have  been  sold 
^  and  delivered  by  plaintiffs  to  defendants.  The  defense  was 
that  the  contract  was  oral;  that  the  lumber  was  never  delivered  to 
or  accepted  by  defendants;  and  that  the  contract  was  void  under 
the  statute  of  fraude. 

The  case  was  sent  to  a  referee  for  trial,  who  reported  in  substance 
that  the  defendants^desirous  of  purchasing  lumber,  went  to  plaintiffs' 
yard  in  Whitehall  on  the  5th  of  September,  1875,  and  orally  gave  an 
order  to  the  plaintiffs  for  a  certain  quantity  of  lumber  of  the  kind 
and  quality  in  the  yard,  but  which  needed  to  be  dressed  and  cut 
into  different  sizes.  No  particular  lumber  was  selected,  nor  was 
any  part  of  the  lumber  then  in  the  yard  in  condition  to  be  then 
delivered.  The  plaintiffs  agreed  to  cut  and  dress  the  lumber  as 
directed  and  to  place  it  on  their  dock  and- to  give  notice  thereof  to 
defendants'  agent,  who  was  thereupon  to  send  a  boat  and  take  the 
lumber  away. 

The  plaintiffs  prepared  the  lumber  for  delivery  and  placed  it  on 
their  dock,  and  notified  the  defendants'  agent  thereof,  as  agreed, 
but  the  next  day  and  before  it  was  removed  it  was  accidentally 
destroyed  by  fire.  The  plaintiffs  bring  action  for  its  agreed  price» 
$918. 
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The  referee  decided  that  the  contract  was  void^  and  ordered 
judgment  for  the  defendants. 

This  order  and  judgment  were  affirmed  by  the  Qeneial  Term,  and 
the  plaintiffs  appealed. 

Martin  W.  Oooke,  for  appellants. 

Thwnpson  A  Weeks,  for  respondents. 

DwiGHTy  G.  No  exceptions  were  taken  in  this  case,  except  to  the 
conclusions  of  law  derived  by  the  referee  from  the  facts  as  found  in 
the  report.  There  are  but  two  questions  to  be  considered  :  One  is, 
whether  the  contract  is  within  the  statute  of  frauds ;  the  other  is, 
if  it  be  held  that  it  is  within  the  statute,  were  the  acts  done  by  the 
parties  sufficient  to  comply  with  its  terms,  so  as  to  make  the  con- 
tract enforceable  in  a  court  of  justice  ? 

In  order  to  determine  whether  the  contract  is  within  the  statute, 
it  is  important  briefly  to  state  the  exact  acts  which  the  plaintifb  were 
to  perform. 

The  contract  was  plainly  executory  in  its  nature.  There  were  no 
specific  articles  upon  which  the  minds  of  the  buyer  and  seller  met, 
so  that  it  could  be  affirmed  that  a  title  passed  at  the  time  of  the 
contract.  The  seller  was  to  select,  from  the  mass  of  lumber  in  his 
yard,  cerfcain  portions  that  would  comply  with  the  buyer's  order. 
The  purposes  of  the  parties  could  not  even  be  accomplished  by  the 
process  of  selection.  The  lumber  must  be  put  in  a  condition  to 
answer  the  order.  It  must  be  dressed  and  cut  into  required  rises. 
The  contract  called  for  distinct  parcels  of  surface  pine  boards,  clap- 
boards and  matched  ceiling.  Part  of  the  lumber  was  surfaced,  and 
a  portion  of  it  still  in  the  rough.  The  clapboards  were  manufac- 
tured from  stuff  one  and  a  quarter-inch  thick.  It  had  to  be  split, 
surfaced  and  rabbeted.  The  order  for  the  various  items  was  a 
single  one,  there  being  15,441  feet  of  the  surface  pine,  10,144  feet 
of  clapboards,  and  8,000  feet  of  matched  ceiling.  The  surface 
boards  and  the  ceiling  were  in  existence,  and  only  needed  dressing 
to  comply  with  the  order.  Whether  the  clapboards  can  be  deemed 
to  have  been  in  existence  may  be  more  doubtful.  If  a  part  of  the 
order  is  within  the  statute  of  frauds,  and  a  portion  of  it  without 
it,  the  whole  transaction  must  be  deemed  to  be  within  it,  as  an 
entire  contract  cannot,  in  this  case,  be  divided  or  apportioned. 
Cooke  V.  Tombe,  2  Anst  420 ;  Cfhater  v.  Beckett,  7  T.  B.  201 ; 
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MecheUn  v.  WaUace,  7  A.  &  E.  49  ;  Thomas  v.  WilliamSy  10  B.  & 
G.  664 ;  Loaniis  y.  N&whatt,  15  Pick.  159.  I  think  it  clear  that 
the  contract  was  in  its  nature  entire.  It  was  in  evidence  that  the 
intention  was  to  buy  enough,  in  connection  with  what  Porcival  had 
on  hand,  to  make  up  a  boat  load.  This  could  only  be  accomplished 
by  using  the  entire  amount  of  the  order.  Accordingly,  even  if  the 
contract  for  the  clapboards  was  not  a  sale,  it  cannot  be  separated 
from  the  rest  of  the  order,  and  the  cases  above  cited  are  applicable. 

The  question  is  thus  reduced  to  the  following  proposition  :  Is  a 
contract  which  is,  in  form,  one  of  sale  of  lumber  then  in  existence 
for  a  fixed  price,  where  the  seller  agrees  to  put  it  into  a  state  of  fitness 
to  fill  the  order  of  the  purchaser,  his  work  being  included  in  the 
price,  in  fact  a  contract  for  work  and  labor  and  not  one  of  sale,  and, 
accordingly,  not  within  the  statute  of  frauds  ? 

The  New  Tork  statute  is  made  applicable  to  the  '^sale  of  any 
goods,  chattels,  or  things  in  action,''  for  the  price  of  fifty  dollars  or 
more.  The  words  ^^  goods  and  chattels"  are,  literally  taken, 
probably  more  comprehensive  than  the  expressions  in  the  English 
statute,  ^' goods,  wares  and  merchandise."  It  will  be  assumed, 
however,  in  this  discussion,  that  they  are  equivalent 

There  are,  at  least,  three  distinct  views  as  to  the  meaning  of  the 
words  in  the  statute.  These  may  be  called,  for  the  sake  of  con- 
Tenience,  the  English,  the  Massachusetts  and  the  New  York  rules, 
as  representing  the  decisions  in  the  respective  courts. 

The  English  rule  lays  especial  stress  upon  the  point,  whether 
the  articles  bargained  for  can  be  regarded  as  goods  capable  of  sale 
by  the  professed  seller  at  the  time  of  delivery,  without  any  reference 
to  the  inquiry  whether  they  were  in  existence  at  the  time  of  the 
contract  or  not.  If  a  manufacturer  is  to  produce  an  article  which 
at  the  time  Of  the  delivery  could  be  the  subject  of  sale  by  him,  the 
case  is  within  the  statute  of  frauds.  The  rule  excludes  all  cases 
where  work  is  done  upon  the  goods  of  another,  or  even  materials 
supplied  or  added  to  the  goods  of  another.  Thus,  if  a  carriage- 
maker  should  repair  my  carriage,  both  furnishing  labor  and  sup- 
plying  materials,  it  would  be  a  contract  for  work  and  labor,  as  the 
whole  result  of  his  efforts  would  not  produce  a  chattel  which  could 
be  the  subject  of  sale  Ay  Mm,  If,  on  the  other  hand,  by  the  con- 
tract he  lays  out  work  or  materials,  or  both,  so  as  to  produce  a 
chattel  which  he  could  sell  to  me,  the  contract  is  within  the  statute. 
This  conclusion  has  been  reached  only  after  great  discussion  and 
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much  fiactoation  of  opinion,  but  mast  now  be  regarded  ae  settled. 
The  leading  case  upon  this  point  is  Lee  y.  Ghriffiriy  1  Best  & 
Smith,  272 ;  Benjamin  on  Sales,  77.  The  action  was  there 
brought  by  a  dentist  to  recover  twenty-one  pounds  sterling  for  two 
sets  of  artificial  teeth,  made  for  a  deceased  lady  of  whose  estate  the 
defendant  was  executor.  The  court  held  this  to  be  the  sale  of  a 
chattel  within  the  statute  of  frauds.  Blagkbubk,  J.,  stated  the 
principle  of  the  decision  in  a  clear  manner :  ''If  the  contract  be 
such  thai  U  will  resuU  in  the  sale  of  a  chcUtel,  then  it  constitutes  a 
sale,  but  if  the  work  and  labor  be  bestowed  in  such  a  manner  as 
that  the  result  would  not  be  any  thing  which  could  properly  be  said 
to  be  the  subject  of  sale,  the  action  is  for  work  and  labor." 

The  Massachusetts  rule,  as  applicable  to  goods  manufactured  or 
modified  after  the  bargain  for  them  is  made,  mainly  regards  the 
point  whether  the  products  can,  at  the  titne  stipulated  for  delivery, 
be  regarded  as  '*  goods,  wares  and  merchandise,'*  in  the  sense  of 
being  generally  marketable  commodities,  made  by  the  manufacturer. 
In  that  respect  it  agrees  with  the  English  rule.  The  test  is  not 
the  non-existence  of  the  commodity  at  the  time  of  the  bargain.  It  is,  ^ 
rather,  whether  the  manufacturer  produces  the  article  in  the  general 
course  of  his  business  or  as  the  result  of  a  special  order.  Ooddard  ?. 
Binney,  115  Mass.  450  ;  S.  C,  15  Am.  Bep.  112.  In  this  very  recmt 
case,  the  result  of  their  decisions  is  stated  in  the  following  terms : 
*'  A  contract  for  the  sale  of  articles  then  existing,  or  such  as  the 
vendor  in  the  ordinary  course  of  his  business  manufactures  or  pro- 
cures for  the  general  market,  whether  on  hand  at  the  cime  or  not, 
is  a  contract  for  the  sale  of  goods  to  which  the  statute  applies. 
But,  on  the  other  hand,  if  the  goods  are  to  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special  order,  and  not 
for  the  general  market,  the  case  is  not  within  the  statute."  Under 
this  rule,  it  was  held  in  Gardner  v.  Joy,  9  Meta  177,  that  a  contract 
to  buy  a  certain  number  of  boxes  of  candles  at  a  fixed  price  per 
pound,  which  the  vendor  said  he  would  manufacture  and  deliver 
in  about  three  months,  was  held  to  be  a  contract  of  sale.  On  the 
other  hand,  in  Ooddard  v.  Binney,  supra,  the  coii  tract  with  a  car- 
riage manufacturer  was,  that  he  should  make  a  buggy  for  the  per- 
son ordering  it,  that  the  color  of  the  lining  should  be  drab,  and 
the  outside  seat  of  cane,  and  have  on  it  the  monogram  and  initials 
of  the  party  for  whom  it  was  made.    This  was  held  not  to  be  aeon- 
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tract  of  sale  within  the  statute.    See^  also,  Afiaser  y.  ffawarth,  21 
Pick.  205  ;  Lamb  v.  Crafts,  12  Mete.  363 ;  Spencer  v.  Cone,  I  id.  238. 

The  New  York  rale  is  still  different.  It  is  held  here  by  a  long 
coarse  of  decisions,  that  an  agreement  for  the  sale  of  any  com- 
modity not  in  existence  at  the  time,  bat  which  the  vendor  is  to 
manafactare  or  pat  in  a  condition  to  be  delivered,  sach  as  floar 
from  wheat  not  yet  groand,  or  nails  to  be  made  from  iron  belong- 
ing to  the  manafactarer,  is  not  a  contract  of  sale.  The  New  York 
rale  lays  stress  on  the  word  sale.  There  mast  be  a  sale  at  the  time 
the  contract  is  made.  The  latest  and  most  aathoritative  expression 
of  the  rale  is  found  in  a  recent  case  in  this  court  Parsons  v. 
Loucksy  48  N.  Y.  17,  i  9 ;  S.  C,  8  Am.  Eep.  517.  The  contract  be- 
tween Parsons  v.  Loucks,  in  this  State,  on  the  one  hand,  and  Lee 
V.  Oriffin,  supra,  in  England,  on  the  other,  is,  that  in  the  former 
case  the  word  sale  refers  to  the  time  of  entering  into  the  contract, 
while  in  the  latter,  reference  is  had  to  the  time  of  the  delivery,  as 
contemplated  by  the  parties.  If  at  that  time  it  is  a  chattel,  it  is 
enough  according  to  the  English  rule.  Other  cases  in  this  State 
agreeing  with  Parsons  v.  Loucks,  are  Grookshank  v.  Burrel,  18 
Johns.  58  ;  SetaaU  v.  FUch,  8  Cow.  215  ;  Robertson  v.  Vaughn,  5 
Sandf.  S.  0. 1 ;  Parker  v.  Schenck,  28  Barb.  38.  These  cases  are 
based  on  certain  old  decisions  in  England,  such  as  Towers  v.  Os" 
borne,  1  Strange,  506,  and  Clayton  v.  Andrews,  4  Burr.  2101, 
which  have  been  wholly  discarded  in  that  country. 

The  case  at  bar  does  not  fall  within  the  rule  in  Parsons  v. 
Loucks.  The  facts  of  that  case  were,  that  a  manufacturer  agreed 
to  make  for  the  other  party  to  the  contract  two  tons  of  book  paper. 
The  paper  was  not  in  existence,  and  so  far  as  it  appears,  not  even 
the  rags,  ^*  except  so  far  as  such  existence  may  be  argued  from  the 
fact  that  matter  is  indestructible.''  So  in  Bewail  v.  FUch,  supra, 
the  nails  which  were  the  subject  of  the  contract  were  not  then 
wrought  out,  but  were  to  be  made  and  delivered  at  a  future  day. 

Nothing  of  this  kind  is  found  in  the  present  case.  The  lumber, 
with  the  possible  exception  of  the  clapboards,  was  all  in  existence 
when  the  contract  was  made.  It  only  needed  to  be  prepared  for  the 
purchaser — dressed  and  put  in  a  condition  to  fill  his  order.  The 
court,  accordingly,  is  not  hampered  in  the  disposition  of  this  cause 
by  aathority,  but  may  proceed  upon  principle. 

Were  this  subject  now  open  to  full  discussion  upon  principle, 
no  more  convenient  and  easily  understood  rule  could  be  adopted 
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than  that  enunciated  in  Lee  v.  Oriffin.  It  is  at  once  so  philosophi- 
cal, and  so  readily  comprehensible,  that  it  is  a  matter  of  sarprise 
that  it  should  have  been  first  announced  at  so  late  a  stage  in  the 
discussion  of  the  statute.  It  is  too  late  to  adopt  it  in  full  in  this 
State.  So  far  as  authoritative  decisions  have  gone,  they  must  be  re- 
spected even  at  the  expense  of  sound  principle.  The  court,  howeyer, 
in  view  of  the  present  state  of  the  law,  should  plant  itself,  so  far 
as  it  is  not  precluded  from  doing  so  by  authority,  upon  some 
clearly  intelligible  ground,  and  introduce  no  more  nice  and  perplex- 
ing distinctions.  I  think  that  the  true  rule  to  be  applied  in  this 
State  is,  that  when  the  chattel  is  in  existence,  so  as  not  to  be  gov- 
erned by  Parsons  t.  Lcmcks,  suproy  the  contract  should  be  deemed 
to  be  one  of  sale,  even  though  it  may  have  been  ordered  from  a 
seller  who  is  to  do  some  work  upon  it  to  adapt  it  to  the  uses  of  the 
purchaser.  Such  a  rule  makes  but  a  single  distinction,  and  that  is 
between  existing  and  non-existing  chattels.  There  will  still  be 
border  cases  where  it  will  be  difficult  to  draw  the  line,  and  to  dis- 
cover whether  the  chattels  are  in  existence  or  not.  The  masa  of 
the  cases  will,  however,  i*eadily  be  classified.  If,  on  further  dis- 
cussion, the  rule  in  Lee  v.  Chriffin  should  be  found  most  desirable 
as  applicable  to  both  kinds  of  transactions,  a  proper  case  will  be 
presented  for  the  consideration  of  the  legislature. 

The  view  that  this  case  is  one  of  sale  is  sustained  by  Smith  v. 
7%tf  Central  Railroad  Company,  4  Eeyes,  180 ;  S.  C,  4  Abb.  App. 
Dec.  262  ;  and  by  Dovms  A  SkiJlinffer  v.  Boss,  23  Wend.  270. 

In  the  first  of  these  cases,  there  was  a  contract  for  the  sale  and 
delivery  of  a  quantity  of  wood,  to  be  cut  from  trees  standing  on  the 
plaintiff's  land.  The  court  held  that  it  could  not  be  treated  as  an 
agreement  for  work  and  labor  in  manufacturing  fire-wood  out  of 
standing  trees.  The  cases  already  cited  were  distinguished  in  the 
fact  that  no  change  in  the  thing  sold  and  to  be  delivered  was  con- 
templated, and  that  the  transaction  could  be  regarded  as  a  sale  in 
perfect  consistency  with  the  cases  which  hold  that  where  the  sub- 
stance of  the  contract  consists  in  the  act  of  converting  materials 
into  a  new  and  wholly  different  article,  it  is  an  agreement  for 
work  and  labor.  It  was  further  considered  that  the  case  of  Towers 
V.  Osborne^  1  Strange,  506,  where  an  agreement  for  the  manufac- 
ture of  a  chariot  was  a  contract  for  work  and  labor,  was  extreme 
in  its  nature,  and  was  not  to  be  carried  any  further.  P.  200.  The 
cases  of  Oarbutt  v.  Watson,  5  B.  &  A.  613,  and  Smith  v.  Swnrnm^ 
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9  B.  &  C.  561,  were  cited  with  approval.  In  Oarbutt  y.  WtUson, 
a  sale  of  flour  by  a  miller  was  held  within  the  statute,  although  not 
ground  when  the  bargain  was  made. 

In  Dmonsy  etc.,  y.  Ross,  there  was  a  contract  for  the  sale  of  750 
bushels  of  wheat,  )i350  of  the  quantity  being  in  a  granary,  and  the 
residue  unthreshed,  but  which  the  vendor  agreed  to  get  ready  and 
deliver.  The  court  held  the  contract  to  be  within  the  statute  of 
frauds,  notwithstanding  that  the  act  of  threshing  was  to  be  done 
by  the  vendor.  The  rule  that  governed  the  court  was,  that  if  the 
thing  sold  exist  at  the  time  in  solido,  the  mere  fact  that  something 
remains  to  be  done  to  put  it  in  a  marketable  condition  will  not 
take  the  contract  out  of  the  operation  of  the  statute.  P.  272. 
This  proposition  is  in  marked  contrast  to  the  view  expressed  by 
GowEK,  J.,  in  a  dissenting  opinion.  His  theory  was,  that  where 
the  article  which  forms  the  subject  of  sale  is  understood  by 
the  parties  to  be  defective  in  any  particular  which  demands  the 
finishing  labor  of  the  vendor  in  order  to  satisfy  the  bargain,  it  is  a 
contract  for  work  and  labor,  and  not  of  sale.  These  two  theories 
(where  the  goods  exist  at  the  time  of  sale)  have  nowhere  been 
more  tersely  and  distinctly  stated  than  in  the  conflicting  opinions 
of  Bbonsok  and  Cowbk,  JJ.,  in  this  case.  See,  also,  Oouririghi 
v.  Stewart,  19  Barb.  455. 

The  fallacy  in  the  proposition  of  Gowbn,  J.,  is  in  assuming  that 
there  is  any  '^  toork  and  labor  "  done  for  the  vendee.  All  the  work 
and  labor  is  done  on  the  vendor's  property  to  put  it  in  a  condition 
to  enable  him  to  sell  it.  His  compensation  for  it  is  found  in  the 
price  of  the  goods  sold.  It  is  a  juggle  of  words  to  call  this  ^*  a 
mixed  contract  of  sale,  and  work  and  labor."  When  the  goods 
leave  the  vendor's  hands  and  pass  over  to  the  vendee,  they  pass  as 
chattels  under  an  executed  contract  of  sale.  While  any  thing  re- 
mained to  be  done  the  contract  was  executory.  There  is  abundance 
of  authority  for  maintaining  that  a  contract  in  its  origin  executory 
may,  by  the  performance  of  acts  under  its  terms,  by  one  of  the 
parties,  become,  in  the  end,  executed.  Rohde  v.  Thtoaites,  3  B.  & 
0.  388  ;  Benjamin  on  Sales,  ch.  5,  and  cases  cited. 

The  cases  of  Donovan  v.  Wilson,  26  Barb.  138,  and  Parker  v. 
Sehenck,  28  id.  38,  are  to  be  upheld  as  falling  within  the  principle 
of  Parsons  v.  Louchs,  supra.  Both  of  these  cases' concerned  articles 
not  in  existence,  but  to  be  produced  by  the  manufacturer ;  in  one 
case  beer  was  to  be  manufactured,  and  in  the  other  a  brass  pump. 
V0L.XXIL— 79 
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So  m  Passaic  Manufacturing  Company ^  3  Daly,  495,  the  contract 
was  for  the  manafactore  and  delivery  of  fifty  warps.  None  of 
these  cases  were  in  existence  when  the  order  was  received.  While 
the  case  appears  to  fall  within  the  rale  of  Parsons  v.  Loucks^  the 
eminent  judge  who  wrote  an  elaborate  opinion  expressing  the  views 
of  the  court,  would  seem  to  rely  upon  the  Massachusetts  role  rather 
than  our  own.  Whatever  view  might  be  entertained  of  the  sound 
ness  of  that  distinction  it  is  now  too  late  to  adopt  it  here,  and  the 
ease  cannot  be  sustained  on  that  ground. 

The  only  case  in  our  reports  appearing  to  stand  in  the  way  of 
the  conclusion  arrived  at  in  this  cause  is  Mead  v.  CasCj  33  Barb. 
202.  The  court  in  that  case  recognized  the  distinction  herein 
upheld.  The  only  doubt  about  the  case  is,  whether  the  court  cor- 
rectly applied  the  rule  to  the  facts.  These  were  that  several  pieces 
of  marble  put  together  in  the  form  of  a  monument  were  standing 
in  the  yard  of  a  marble  cutter.  That  person  agreed  with  a  buyer 
to  polish,  letter  and  finish  the  article  as  a  monument,  and  to  dis- 
pose of  it  for  an  entire  price — 1200.  The  court  held  that  there 
was  no  monument  in  existence  at  the  time  of  the  bargain.  There 
were  pieces  of  stone  in  the  similitude  of  a  monument,  and  that  was 
all. 

It  is  unnecessary  to  quarrel  with  this  case.  If  unsound,  it  is 
only  a  case  of  misapplication  of  an  established  rule.  If  sound,  it 
is  a  so-called  **  border  case,''  showing  the  refinements  which  are 
likely  to  arise  in  applying  to  various  transactions  the  rule  adopted 
in  Bewail  v.  Fitch^  and  kindred  cases.  It  is  proper,  however,  to 
say  that  the  notion  that  such  an  arrangement  of  marble  placed  in 
a  cemetery  over  a  grave  cannot  be  regarded  as  a  monument,  in 
the  absence  of  an  inscription,  seems  highly  strained.  Then  there 
could  not  be  a  memorial  church  without  an  inscription.  Then  it 
could  not  have  been  said  of  Sir  Christopher  Wren,  in  his  relation 
to  one  of  his  great  architectural  productions,  **  8i  quaris  monu- 
fnentum,  drcumspioe/'  It  would  seem  to  be  enough  if  the  monu- 
ment reminds  the  passer-by  of  him  whom  it  is  intended  to 
commemorate,  and  this  might  be  by  tradition,  inscriptions  on 
adjoining  or  neighboring  objects,  or  othervrise 

In  the  view  of  these  principles,  the  defendants  had  the  right  to 
set  up  the  statute  of  frauds.  I  think  that  this  was  so,  even  as  to 
the  clapboards.  Although  not  strictly  in  existence  as  clapboards, 
they  fall  vrithin  the  rule  in  Smith  v.  Central  Railroad  Company 
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They  were  no  more  new  products  than  was  the  wood  in  that  case. 
There  was  simply  to  be  gone  through  with  a  process  of  dividing 
and  adapting  existing  materials  to  the  plaintiffs'  use.  It  would  be 
difficult  to  distinguish  between  splitting  planks  into  clapboards 
and  trees  into  wood.  No  especial  skill  is  required,  as  all  the  work 
is  done  by  machinery  in  general  use,  and  readily  managed  by  any 
producers  of  ordinary  intelligence.  The  case  bears  no  resemblance 
to  that  of  Parsons  v.  Loucks,  where  the  product  was  to  be  created 
from  materials  in  no  respect  existing  in  the  form  of  paper.  The 
cases  would  have  been  more  analogous  had  the  contract  in  that 
case  been  to  divide  large  sheets  of  paper  into  small  ones,  or  to 
make  packages  of  envelopes  from  existing  paper.  In  Oilman  v. 
BiU,  36  N.  H.  «311,  it  was  held  that  a  contract  for  sheep  pelts  to 
be  taken  from  sheep  was  a  contract  for  things  in  existence  and  a 
sale. 

The  next  inquiry  is,  whether  there  have  been  sufficient  acts  done 
on  the  part  of  the  buyers  to  comply  with  the  statute.  In  order  to 
properly  solve  this  question,  it  is  necessary  to  look  more  closely 
into  the  nature  of  the  contract.  As  has  been  already  suggested, 
the  contract  was  in  its  origin  executory.  It  called  for  selection  on 
the  part  of  the  sellers  from  a  mass  of  materials.  At  the  time  of 
the  bargain  there  was  no  sale.  There  was  at  most  only  an  agree- 
ment to  sell.  The  plaintiffs,  however,  lay  much  stress  on  the  fact 
that  after  the  oral  bargain  and  after  the  defendants  had  inspected 
the  lumber,  they  gave  directions,  also  oral,  to  the  plaintiffs  to 
place  the  lumber  after  it  had  been  made  ready  for  delivery  upon 
the  dock,  and  to  give  notice  to  Percival.  They  urge  that  the  sub- 
sequent compliance  with  these  directions  by  the  plaintiffs  satisfy 
the  terms  of  the  statute. 

It  will  be  observed  that  all  of  tnese  directions  were  given  while 
the  contract  was  still  wholly  executory,  and  before  any  act  of  selec- 
tion had  been  performed  by  the  plaintiffs.  It  will  thus  be  neces- 
sary to  consider  whether  these  directions  are  sufficient  to  turn  the 
executory  contract  of  sale  into  an  executed  one,  independent  of  the 
statute  of  frauds,  and  afterward  to  inquire  whether  there  was  any 
sufficient  evidence  of  *^  an  acceptance  and  receipt"  of  the  goods  to 
take  the  case  out  of  the  statute.  These  questions  are  quite  distinct 
in  their  nature  and  governed  by  different  considerations :  1.  If 
the  contract  had  been  for  goods  less  than  fifty  dollars  in  value,  or 
for  more  than  that  amount,  and  ordered  by  the  defendants  in 
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writing,  it  would  still  have  been  executory  in  its  nature,  and  would 
have  passed  no  specific  goods.  It  would  have  been  an  agreement 
to  sell  and  not  a  sale.  The  case  would  not  have  fallen  within  such 
authorities  as  Or  of  not  v.  Bennett  y  2  N.  Y.  258 ;  and  Kimberly  ▼. 
Patch  ia^  19  id.  330.  Since  the  goods  could  not  have  been  iden- 
tified at  all,  except  by  the  act  of  the  seller  in  selecting  such  as 
would  comply  with  the  order,  nor  could  the  purposes  of  the  con- 
tract have  been  performed  except  by  the  labor  of  the  plain ti&  in 
adapting  the  goods  to  the  defendants'  use,  the  case  falk  within  a 
rule  laid  down  by  Mr.  Blackburn  in  his  work  on  Sales,  pp.  151,  152: 
^^  Where,  by  the  agreement,  the  vendor  is  to  do  any  tiling  to  the 
goods  for  the  purpose  of  putting  them  into  that  state  in  which  the 
purchaser  is  to  be  bound  to  accept  them,  or  as  it  is  sometimes 
worded,  into  a  deliverable  state,  the  performance  of  these  things 
shall,  in  the  absence  of  circumstances  indicating  a  contrary  inten- 
tion, be  taken  to  be  a  condition  precedent  to  the  vesting  of  the 
property."  A  craman  v.  Morrice,  8  0.  B.  449 ;  Oillett  v.  Hill,  2  0. 
&  M.  530  ;  OampbeU  v.  M&rs&y  Docks  Company,  14  0.  B.  (N.  8.) 
412. 

Proceeding  on  the  view  that  this  was  an  executory  contract,  it 
might  still  pass  into  the  class  of  executed  sales  by  acts  ^  of  subse- 
quent appropriation.''  In  other  words,  if  the  subsequent  acts  of 
the  seller,  combined  with  evidence  of  intention  on  the  part  of  the 
buyer,  show  that  specific  articles  have  been  set  apart  in  performance 
of  the  contract,  there  may  be  an  executed  sale  and  the  property  in 
the  goods  may  pass  to  the  purchaser.  Blackburn  on  Sales,  128  ; 
Benjamin  on  Sales,  ch.  5 ;  Frcigano  v.  Long,  4  B.  ft  G.  219 ; 
Rohde  V.  Thwaites,  6  id.  388  ;  Aldridge  v.  Johnson,  7  £.  &  B.  885; 
Calcutta  Company  v.  De  Mattosy  33  L.  J.  (Q.  B.)  214,  in  Bxch. 
Cham.  This  doctrine  requires  the  assent  of  both  parties,  though 
it  is  held  that  it  is  not  necessary  that  such  assent  should  be  given 
by  the  buyer  subsequently  to  the  appropriation  by  the  vendor.  It 
is  enough  that  the  minds  of  both  parties  acted  upon  the  subject 
and  assented  to  the  selection.  The  vendor  may  be  vested  with  an 
implied  authority  by  the  vendee  to  make  the  selection  and  thus  to 
vest  the  title  in  him.  Browne  v.  Hare,  3  H.  AN.  484 ;  8.  0.,  4  id 
822.  This  doctrine  would  be  applicable  to  existing  chattels  when 
a  mere  selection  from  a  mass  of  the  same  kind  was  requisite.  On 
the  other  hand,  if  the  goods  are  to  be  manufactured  according  to 
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an  order  it  would  seem  that  the  mind  of  the  purchaser,  after  the 
manufacture  was  complete,  should  act  upon  the  question  whether 
the  goods  had    complied  with   the  contract     See    Mucklow  y. 
Mangles,  1  Taunt.   318;   Bishop  v.    Crawshay,  3  B.  &  G.   415; 
Atkinson  y.  Bettf  8  id.  277.    This  point  may  be  illustrated  by  the 
case  of  a  sale  by  sample,  where  the  seller  agrees  to  select  from  a 
mass  of  products,  certain  items  corresponding  with  the  sample,  and 
forward  them  to  a  purchaser.    The  act  of  selection  by  the  yendor 
will  not  pass  the  title,  for  the  plain  and  satisfactory  reason  that 
the  purchaser  has  still  remaining  a  right  to  determine  whether  the 
selected  goods  correspond  with  the  sample.    Jenner  y.  Smith,  Law 
Bep.,  4  G.  P.  270.    In  this  case  the  plaintiff  at  a  fair  orally  contracted 
to  sell  to  the  defendant  two  pockets  of  hops,  and  also  two  other  pock- 
ets to  correspond  with  a  sample,  which  were  lying  in  a  warehouse  in 
London,  and  which  he  was  to  forward.    On  his  return  to  London,  he 
selected  two  out  of  three  pockets  which  he  had  there,  and  directed 
them  to  be  marked  to  ^^  wait  the  buyer's  order."    The  buyer  did  no 
act  to  show  his  acceptance  of  the  goods.    The  court  held,  that  the  ap- 
propriation was  neither  originally  authorized  nor  subsequently  assen* 
ted  to  by  the  buyer,  and  that  the  property  did  not  pass  by  the  contract. 
Brett,  J.,  put  in  a  strong  form  the  objection  to  the  yiew  that  the 
buyer  could  haye  impliedly  assented  to  the  appropriation  by  the 
seller.     It  was  urged,  he  said,  'Hhat  there  was  eyidence  that  by 
agreement  between  the  parties,  the  purchaser  gaye  authority  to  the 
seller  to  select  the  two  pockets  for  him.     If  he  did  so,  he  gaye  up 
his  power  to  object  to  the  weighing  and  to  the  goods  not  corre- 
sponding with  the  sample ;  for  he  could  not  giye  such  authority  and 
reserye  his  right  so  to  object ;  and  indeed  it  has  not  been  contended 
that  he  gaye  up  those  rights.      That  seems  to  me  to  be  conclusiye 
to  show  that  the  defendant  neyer  gaye  the  plaintiff  authority  to 
make  the  selection  so  as  to  bind  him.      Under  the  circumstances, 
therefore,  it  is  impossible  to  say  that  the  property  passed."    P.  278. 
The  same  general  principle  was  maintained  in  Kirin  y.  Tupper,  52 
N.  Y.  550,  where  it  was  held,  that  the  act  of  the  yendor  putting 
the  goods  in  a  state  to  be  deliyered  did  not  pass  the  title,  so  long 
as  the  acceptance  of  the  yendee,  proyided  for  under  the  terms  of 
the  contract,  had  not  been  obtained. 

The  result  is,  that  if  this  sale,  executory  as  it  was  in  its  nature, 
had  not  fallen  within  the  statute  of  frauds,  there  would  haye  been 
no  sufficient  appropriation  by  the  yendor  to  pass  the  title.     The 
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transaction,  so  far  as  it  went,  was,  even  at  common  law,  an  agree- 
ment to  sell  and  not  an  actual  sale. 

(2)  But  even  if  it  be  assumed  that  this  would  have  been  an 
executed  contract  of  sale  in  its  own  nature,  without  reference  to 
the  statute  of  frauds,  was  there  *^  an  acceptance  and  a  receipt "  of 
tiie  goods,  or  a  part  of  them,  by  the  buyer,  so  as  to  satisfy  the 
statute? 

The  acceptance  and  receipt  are  both  necessary.  The  oontxact  is 
not  valid  unless  the  buyer  does  both.  These  are  two  distinct 
things.  There  may  be  an  actual  receipt  without  an  acceptance, 
and  an  acceptance  without  a  receipt.  The  receipt  of  the  goodB  is 
the  act  of  taking  possession  of  them.  When  tiie  seller  giyes  to 
the  buyer  the  actmal  control  of  the  goods,  and  the  buyer  aooepta 
such  control,  he  has  actually  received  them.  Such  a  receipt  is 
often  an  evidence  of  an  acceptance,  but  it  is  not  the  same  thing. 
Indeed,  the  receipt  by  the  buyer  may  be,  and  often  is,  for  the  ex- 
press purpose  of  seeing  whether  he  will  accept  or  not  Black,  on 
Sales,  106 ;  see  Bratid  v.  Focht,  3  Keyes,  409  ;  Stone  v.  Brotpning, 
61  N.  Y.  211. 

There  are  some  didOy  of  various  judges,  cited  by  the  plaintiffs  to 
the  effect  that  acceptance  and  receipt  are  equivalent.  Per  Cbomf- 
TOK,  J.,  and  CooKBUBK,  Oh.  J.,  in  Castle  v.  Staarder,  6  H.  ft  N. 
832;  per  Earle,  J.,  in  Marvin  v.  WalliSy  6  E.  &  B.  726.  These  re- 
marks cannot  be  regarded  as  of  any  weight,  being  contrary  to  the 
decided  current  of  authority.  Indeed,  a  late  and  approved  writer 
says  :  **  It  may  be  confidently  assumed,  however,  that  the  construc- 
tion which  attributes  distinct  meaning  to  the  two  expressions,  *  ac- 
ceptance' and  ^actual  receipt,'  is  now  too  firmly  settled  to  be 
treated  as  an  open  question,  and  this  is  plainly  to  be  inferred  from 
the  opinions  delivered  in  Smith  v.  Hudson^ "  6  B.  &  S.  436 ;  Benj» 
on  Sales. 

It  cannot  be  conceded  that  there  was  any  acceptance  in  the  present 
case  by  reason  of  the  acts  and  words  occurring  between  the  parties 
after  the  parol  contract,  and  before  the  goods  were  prepared  for 
delivery.  There  could  be  no  acceptance  without  the  assent  of  the 
buyers  to  the  articles  in  their  changed  condition,  and  as  adapted  to 
their  use.  If  the  case  had  been  one  of  specific  goods  to  be  selected 
from  a  mass  without  any  preparation  to  be  made,  and  nothing  to  be 
done  by  the  vendor  but  merely  to  select,  the  matter  would  have 
presented  a  very  different  aspect     This  distinction  is  well  pointed 
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oat  by  WiiiLBS,  J.,  in  Bog  Lead  Co.  v.  Montague^  10  G.  B.  (N.  S.) 
481.  In  this  case,  the  question  turned  upon  the  meaning  of 
the  word  ^'acceptance/'  in  another  statute,  but  the  court  pro- 
ceeded on  the  analogies  supposed  to  be  derived  from  the  construc- 
tion of  the  same  word  in  the  statute  of  frauds.  THe  question  was 
as  to  what  was  necessary  to  constitute  an  ''acceptance  "  of  shares 
in  a  mining  company,  under  19  and  20  Victoria  (chap.  47).  The 
court,  haying  likened  the  case  to  that  of  a  sale  of  chattels,  said  : 
''  It  may  be  that  in  the  case  of  a  contract  for  the  purchase  of  un- 
ascertained property  to  answer  a  particular  description,  no  accept- 
ance can  be  properly  said  to  take  place  before  the  purchaser  has 
had  an  opportunity  of  rejection*  In  such  a  case,  the  offer  to  pur- 
chase is  subject  not  only  to  the  assent  or  dissent  of  the  seller,  but 
also  to  the  condition  that  the  property  to  be  delivered  by  him  shall 
answer  the  stipulated  description.  A  right  of  inspection  to  ascer- 
tain whether  such  condition  has  been  complied  with  is  in  the  con- 
templation of  both  parties  to  such  a  contract ;  and  no  complete 
and  final  acceptance,  so  as  irrevocably  to  vest  the  property  in 
the  buyer,  can  take  place  before  he  has  exercised  or  waived  that 
right.  In  order  to  constitute  such  a  final  and  complete  accept- 
ance, the  assent  of  the  buyer  should /oZfott^,  not  precede,  that  of  the 
seller.  But  where  the  contract  is  for  a  specific,  ascertained  chat- 
tel, the  reasoning  is  altx)gether  different.  Equally,  where  the  offer 
to  sell  and  deliver  has  been  first  made  by  the  seller  and  afterward 
assented  to  by  the  buyer,  and  where  the  offer  to  buy  and  accept 
has  been  first  made  by  the  buyer  and  afterward  assented  to  by  the 
seller,  the  contract  is  complete  by  the  assent  of  both  parties,  and 
it  is  a  contract  the  expression  of  which  testifies  that  the  seller  has 
agreed  to  sell  and  deliver,  and  the  buyer  to  buy  and  accept  the 
chattel.''    Pages  489,  490. 

This  view  is  confirmed  by  Maberley  v.  Sheppard,  10  Bing.  99. 
That  was  an  action  for  goods  sold  and  delivered,  and  it  was  proven 
that  the  defendant  ordered  a  wagon  to  be  made  for  him  by  the 
plaintiff,  and,  during  the  progress  of  the  toork,  furnished  the  iron 
work  and  sent  it  to  the  plaintiff,  and  sent  a  man  to  help  the  plain- 
tiff in  fitting  the  iron  to  the  wagon,  and  bought  a  tilt  and  sent  it 
to  the  plaintiJ9!  to  be  put  on  the  wagon.  It  was  insisted,  on  these 
facts,  that  the  defendants  had  exercised  such  a  dominion  over  the 
goods  sold  as  amounted  to  an  acceptance.  The  court,  per  Tikdal^ 
Ch«  J.y  held  that  the  plaintiff  had  been  rightly  nonsuited,  because 
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the  acts  of  the  defendant  had  not  been  done  after  the  wagon 
finished  and  capable  of  deliyery,  bat  merely  while  it  was  in  pro- 
gress; so  that  it  still  remained  in  the  plaintiffs  yard  for  farther 
work  antil  it  was  finished.  The  coart  added  .  '^  If  the  wagon 
had  been  completed  and  ready  for  delivery,  and  the  defendant  bad 
then  sent  a  workman  of  his  own  to  perform  any  additional  work 
apon  it,  such  conduct  on  the  part  of  the  defendant  might  have 
amounted  to  an  acceptance.''  See,  also,  Benjamin  on  Sales,  ch.  4, 
and  cases  cited. 

The  plaintiffs,  in  the  case  at  bar,  rely  much  upon  the  decision 
in  Morton  v.  Ti^betU  15  Ad.  &  El.  (N.  S.)  428.  They  maintain 
that  this  case  clearly  establishes  that  there  may  be  an  acceptance 
and  receipt  of  goods  by  a  purchaser,  within  the  statute  of  frauds, 
although  he  has  had  no  opportunity  of  examining  them,  and 
although  he  has  done  nothing  to  preclude  himself  from  objecting 
that  they  do  not  correspond  with  the  contract. 

The  expressions  in  Morton  v.  Tibbett  are  not  to  be  pressed  any 
further  than  the  facts  of  the  case  require.  The  buyer  of  wheat 
by  sample  had  sent  a  carrier  to  a  place  named  in  a  verbal  contract 
between  him  and  the  seller  on  August  25th.  The  wheat  was  re- 
ceived on  board  of  one  of  the  carrier's  lighters  for  conveyance  by 
canal  to  Wisbeach,  where  it  arrived  on  the  28th.  In  the  meantime 
it  had  been  resold  by  the  buyer,  by  the  same  sample,  and  was  re- 
turned by  the  second  purchaser  because  found  to  be  of  short 
weight.  The  defendant  then  wrote  to  the  plaintiff  on  the  30th, 
also  rejecting  it  for  short  weight.  An  action  was  brought  for 
goods  bargfuned  and  sold.  There  was  a  verdict  for  plaintifif,  with 
leave  to  move  for  a  nonsuit.  The  question  for  the  appellate  court 
was,  whether  there  was  any  evidence  that  the  defendant  had  ac- 
cepted and  received  the  goods  so  as  to  render  him  liable  as  buyer. 
The  court  held  that  the  acceptance  under  the  statute  was  not  an 
act  subsequent  to  the  receipt  of  the  goods,  but  must  precede,  or. 
at  least,  be  contemporaneous  with  it,  and  that  there  might  be  an 
acceptance  to  satisfy  the  statute,  though  the  purchaser  might,  on 
other  grounds,  disaffirm  the  contract. 

Morton  v.  Tibbett  decides  no  more  than  this,  vis.,  that  there  may 
be  a  conditional  acceptance.  It  is  as  if  the  parohaser  had  said : 
"  I  take  these  goods  on  the  supposition  that  they  oomply  with  the 
contract.  I  am  not  bound  to  decide  that  point  at  this  moment 
If,  on  examination,  they  do  not  correspond  with  the  sample,  I  shall 
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still  return  them  under  my  common-law  right,  growing  out  of  the 
very  nature  of  the  contract,  to  declare  it  void,  because  our  minds 
never  met  on  its  subject-matter  non  in  hmc  f(»dera  veni"  It  is 
not  necessary  to  decide  whether  this  distinction  is  sound.  It  is 
enough  to  say  that  it  is  intelligible.  The  case,  in  no  respect,  de- 
cides that  there  can  be  an  acceptance  under  the  statute  of  frauds 
without  a  clear  and  distinct  intent,  or  that  unfinished  articles  can 
be  presumed  to  be  accepted  before  they  are  finished.  The  act  of 
acceptance  was  clear  and  unequivocal.  There  was  a  distinct  case  of 
intermeddling  with  the  goods  in  the  exercise  of  an  act  of  ownership 
— a  fact  entirely  wanting  in  the  case  at  bar.  The  proof  of  accept- 
ance was  the  act  of  resale  before  examination.  The  point  of  the 
decision  is,  that  this  was  such  an  exercise  of  dominion  over  the 
goods  as  is  inconsistent  with  a  continuance  of  the  rights  of  property 
in  the  vendor,  and,  therefore,  evidence  to  justify  a  jury  in  finding 
acceptance  as  well  as  actual  receipt  by  the  buyer.  Hunt  v.  ffecht, 
8  Bxch.  814. 

Even  when  interpreted  in  this  way,  Morton  v.  Tibbett  cannot  be 
regarded  as  absolutely  settled  law  in  England.  See  Coombs  v. 
Bristol  and  Exeter  Railway  Company,  3  H.  &  N.  510;  Castle  v. 
Sworder,  6  id.  828.  The  Court  of  Queen's  Bench  recognizes  it, 
while  the  Court  of  Exchequer  has  not  received  it  with  favor.  La- 
ter cases  distinctly  hold  that  the  acceptance  must  take  place  after 
an  opportunity  by  the  vendee  to  exercise  an  option,  or  after  the 
doing  of  some  act  waiving  it.  Bra^hwell,  B.,  said,  in  Coombs  v. 
Tfie  Bristol  and  Exeter  Railway  Company :  ^'  The  cases  establish 
that  there  can  be  no  acceptance  where  there  can  be  no  opportunity 
for  rejecting."  All  the  cases  were  reviewed  in  Smith  v.  Hudson,  6  Best 
&  Smith,  431,  A.  D.  1865,  where  Hunt  r.Hecht  was  approved.  The 
two  last  cited  cases  disclose  a  principle  applicable  to  the  case 
at  bar. 

In  Hunt  V.  Hecht  the  defendant  went  to  the  plaintifPs  warehouse 
and  there  inspected  a  heap  of  ox  bones,  mixed  with  others  inferior 
m  quality.  The  defendant  verbally  agreed  to  purchase  those  of 
the  better  quality,  which  were  to  be  separated  from  the  rest,  and 
ordered  them  to  be  sent  to  his  wharfinger.  The  bags  were  received 
on  the  ninth  and  examined  next  day  by  the  defendant,  and  he  at 
once  refused  to  accept  theuL  There  was  held  to  be  no  acceptance. 
The  case  was  put  upon  the  ground  that  no  acceptance  was  possible 
after  separation,  and  there  was  no  pretense  of  an  acceptance 
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after  that  time.  Mabtik,  B.,  said  that  an  aooeptanoe,  to  satufj 
the  statute,  mufit  be  something  more  than  a  mere  receipt  It 
means  some  act  done  after  the  vendee  has  exercised  or  had  the 
means  of  exercising  his  right  of  rejection. 

In  Smtih  y.  Hudson,  supra,  biurley  was  sold  on  Noyember  3, 
1863,  by  sample,  by  an  oral  contract  On  the  seyenth  it  was  taken 
by  the  seller  to  a  railway  station,  where  he  had  delivered  grain  to 
the  purchaser  on  several  prior  dealings,  and  where  it  was  his  cus- 
tom to  receive  it  from  other  sellers.  The  barley  was  left  at  the 
freight-house  of  the  railway,  consigned  to  the  order  of  the  pur- 
chaser. It  was  the  custom  of  the  trade  for  the  buyer  to  oompara 
the  sample  with  the  bulk  as  delivered,  and  if  the  examination  was 
not  satisfactory,  to  reject  it  This  right  continued  in  the  present 
case,  notwithstanding  the  delivery  of  the  grain  to  the  railway 
company.  On  the  ninth  the  purchaser  became  bankrupt^  and  on 
the  eleventh  the  seller  notified  the  station  master  not  to  deliver  the 
barley  to  the  purchaser  or  his  assignees.  The  court  held  that  there 
was  no  acceptance  sufficient  to  satisfy  the  statute.  The  most  that 
could  be  said  was,  that  the  delivery  to  the  company,  considered  as 
an  agent  of  the  buyer,  was  a  receipt  It  could  not  be  claimed  that 
it  was  an  acceptance,  the  carrier  having  no  implied  authority  to 
accept  The  buyer  had  a  right  to  see  whether  the  bulk  was  accord- 
ing to  the  sample,  and  until  he  had  exercised  that  right  there  was 
no  acceptance.  Opinion  of  Gookbubk,  Oh.  J.,  446  ;  see,  also,  Oaul- 
kins  V.  ffellman,  47  N.  T.  449  ;  HaUerline  v.  Rice,  62  Barb.  598 ; 
Edwards  v.  Grand  Trunk  Railway  Oo.,  48  Me.  37 ;  S.  0.,  54  id. 
111. 

The  case  at  bar  only  differs  from  these  cases  in  the  immaterial 
fact  that  the  defendants,  after  the  verbal  contract  was  made,  gave 
verbal  directions  as  to  the  disposition  which  should  be  made  of  the 
goods  after  they  were  put  into  a  condition  ready  for  delivery.  All 
that  subsequently  passed  between  them  was  mere  words,  and  had 
not  the  slightest  tendency  to  show  a  waiver  of  the  right  to  examine 
the  goods  to  see  if  they  corresponded  with  the  contract  Whatever 
effect  these  words  might  have  had  in  indicating  an  acceptance,  if 
the  goods  had  been  specific  and  ascertained  at  the  time  of  the 
directions  (see  Ousach  v.  Robinson^  7  Lend.  Jurist  [N.  S.],  542), 
they  were  without  significance  under  the  circumstances,  as  the 
meeting  of  the  minds  of  the  parties  upon  the  subject  to  be  selected 
was  necessary.     Sh^herd  v.  Pressey,  32  N.  H.  57.     In  this  case 
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the  effect  of  sabseqaent  engagements  by  the  buyer  was  passed 
upon  as  to  their  tendency  to  show  a  receipt  of  the  goods  by  him. 
The  court  said:  ^^  As  mere  words  constituting  a  part  of  the  origi- 
nal contract  do  not  constitute  an  acceptance,  so  we  are  of 
opinion  that  mere  words  after  words  used,  looking  to  the  future, 
to  acts  afterward  done  by  the  buyer  toward  carrying  out  the  con- 
tract, do  not  constitute  an  acceptance  or  proye  the  actual  receipt 
required  by  the  statute."  The  case  was  stronger  than  that  under 
discussion,  as  the  goods  were  specific  and  fully  set  apart  for  the 
purchaser  at  the  time  of  the  subsequent  oonyersations.  No  dis- 
tinction is  perceiyed  between  future  acts  to  be  done  by  the  buyer 
and  by  the  seller,  as  both  equally  deriye  their  force  from  the  buyer's 
assent 

I  see  no  reason  in  the  case  at  bar  to  hold  that  the  defendants 
received  the  goods,  independent  of  the  matter  of  acceptance.  There 
was  no  eyidence  that  Perciyal  became  their  agent  for  this  purpose. 
The  most  that  can  be  said  is,  that  they  promised  the  plaintiffs  that 
they  would  make  Perciyal  their  agent.  This  promise  being  oral 
and  connected  with  the  sale,  is  not  binding.  They  did  not,  in 
fact,  communicate  with  him,  nor  did  he  assume  any  dominion  or 
control  oyer  the  property.  The  promissory  representations  of  the 
plaintiffs  are  clearly  within  the  rule  in  Shepherd  y.  Pressey,  supra. 

The  whole  case  falls  within  the  doctrine  in  Shindler  y.  Jlotuton, 
1  N.  Y.  261,  there  being  no  sufBcient  act  of  the  parties  amounting 
te  transfer  of  the  possession  of  the  lumber  to  the  buyer  and  accept- 
ance  by  him. 

The  judgment  of  the  court  below  should  be  affirmed. 

AU  ooncnr. 

Judgmeni  affirmed. 


Damns  y.  Ryan,  appellant 

<e6  N.  7.  SBft.) 

MMoiofU  praeeeution — UaHriUtyfor  procuring  tme  to  be  indieted  en  ehargee  nti 

eoneUtuUng  a  crime. 

k  falsely  and  malidoiulj  stated  to  the  proeecnting  attorney  that  B  had  com- 
mitted certain  acts  which  the  prosecnting  attorney  decided  to  constitute  a 
crime,  and  theieupon  caosed  B  to  be  indicted  upon  A's  testimony.  B  'was 
acquitted  upon  the  ground  that  the  facts  alleged  did  not  constitute  the 
crime  charged.  Mdd,  that  A  was  liable  to  B  for  malidous  prosecatkiL  (/Bee 
ne$e,  p,  689.) 
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ACTION  for  malicious  prosecution  in  falsely  and  malioionsly 
charging  plaintiff  with,  and  causing  him  to  be  indicted  and 
tried  for,  the  crime  of  forgery.  The  facts  as  developed  upon  the 
trial  were  as  follows  :  The  defendant^  Charles  Byan,  went  to  the 
district  attorney  of  Cayuga  county  and  charged  the  plaintiff  and 
one  William  Dennis  with  erasing  indorsements  of  a  payment  made 
upon  a  bond  conditioned  for  the  pa.yment  of  money ;  the  district 
attorney  gave  it  as  his  opinion  that  this  erasure  constituted  the 
crime  of  forgery.  The  district  attorney  caused  defendant  to  be 
subpcBuaed  before  the  grand  jury.  He  appeared  and  testified,  and 
plaintiff  was  indicted.  It  was  set  forth  in  the  indictment,  in  sub- 
stance, that  plaintiff  and  William  Dennis,  knowingly,  designedly 
and  feloniously  altered  the  bond  by  erasing  therefrom  the  indorse- 
ment, with  Intent  to  defraud  and  cheat  the  obligor  and  defendant^ 
who  had  assumed  and  agreed  to  pay  said  bond.  Plaintiff  was 
arrested  and  tried  upon  tiie  indorsement  Defendant  was  sworn 
upon  the  trial.  The  court  directed  a  verdict  of  not  guilty  upon 
the  ground  that  the  erasure  of  the  indorsement  would  not  consti- 
tute the  crime  of  forgery;  a  verdict  was  rendered  accordingly. 
Upon  the  trial  of  this  action  the  court  charged,  in  substance,  that 
the  action  could  not  be  maintained  unless  they  were  satisfied  that 
the  accusation  made  by  defendant,  on  which  the  indictment  was 
found,  was  known  by  him  to  be  false  and  unfounded  ;  but  that  if 
defendant  made  this  complaint  to  the  district  attorney,  knowing 
that  it  was  false  and  unfounded,  and  by  that  means  procured  plain- 
tiff to  be  indicted  and  brought  to  trial,  the  action  would  lie,  even 
though  the  charge  made  did  not  constitute  the  crime  alleged,  or 
any  crime.  The  JU17  returned  a  verdict  for  the  plaintiff,  and  the 
judgment  entered  thereon  was  affirmed  by  the  (General  Term  of  the 
Supreme  Court.    Defendant  appealed. 


F.  Howlandy  for  appellant.  No  crime  was  imputed  or 
charged  by  the  facts  or  eircumslanoes,  or  given  before  the  grand 
jury.  State  v.  Thombtirg,  6  Ired.  79  ;  State  v.  McLaren,  1  Aiken, 
311 ;  State  v.  Norton,  3  Zabr.  33.  Defendant  cannot  be  made  lia- 
ble for  a  malicious  prosecution.  McNedy  v.  DriskiU,  2  Blaokf. 
259  ;  Leigh  v.  Webb,  3  Esp.  165 ;  Blunt  v.  LiHle,  3  Mass.  102  ; 
Murray  r.  MeLane,  2  Car.  L.  B.  186  (3  Abb.  Nat  Dig.  244). 
The  court  erred  in  denying  the  motion  for  a  nonsuit  Foehay  v. 
F^ryu8on,%  Den.  617,  619;  8  Wash.  0.0.   37;  MUhry.  Mitti- 
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gatiy  48  Barb.  40  ;  Besaon  v.  Southard,  6  Seld.  236  ;  Hall  y.  Suydam, 
6  Barb.  86  ;  VanderbiU  v.  Mathis,  6  Duer,  304  ;  Baldwin  v.  Weed, 
17  Wend.  224 ;  Scott  y.  Simpson,  1  Sand.  601 ;  3  Esp.  7 ;  9  Easl^ 
261 ;  6  N.  T.  240. 

F.  D.  Wright,  for  respondent.  It  was  immaterial  whether  plain- 
tiff could  have  been  punished  under  the  indictment  1  Arch.  Or. 
Pr.  and  PI.  (7th  ed.)  1410  ;  Collins  v.  Love,  7  Blaokf.  (Ind.)  416. 
Defendant  was  liable  for  malicious  prosecution.  1  Arch.  Cr.  Pr. 
and  PI.  (7th  ed.)  476 ;  1  HilL  on  Torts,  470  ;  Forrest  y.  Collier,  20 
Ala.  170 ;  Collins  v.  Love,  7  Blackf.  416 ;  Wicks  v.  Fentham,  4  T.  R. 
247 ;  Hays  v.  Tounghve,  7  B.  Monr.  646  ;  Ooslin  v.  Wilcock,  2  Wils. 
302  ;  Chambers  v.  Robinson,  1  Stra.  691 ;  Pedro  v.  Barrett,  1  Ld. 
Baym.  81 ;  Morris  y.  Scott,  21  Wend.  281 ;  1  Am.  Cr  Cas.  208,  209. 

6bat,  C.  In  all  that  pertained  to  the  criminal  prosecution  of 
the  plaintiff,  the  defendant  was  as  much  the  complainant  and 
prosecutor  as  if  he  had,  unbidden  by  legal  process,  appeared  before 
the  grand  jury  and  made  the  complaint  upon  which  the  indict- 
ment was  found.  He  knew  the  district  attorney  to  be  a  law  officer 
of  the  county,  whose  duty  it  was  to  prosecute  for  such  criminal 
offenses  as  had  been  committed  within  its  limits  ;  he  appeared  be- 
fore him  and  related  his  made-up  and  malicious  story  which,  if 
true,  constituted,  in  the  opinion  of  that  officer,  a  criminal  offense. 
The  result  was  that  the  district  attorney,  confiding  in  the  truth  of 
his  statement,  and,  as  in  duty  bound,  caused  him  to  be  subpoenaed 
to  appear  before  the  grand  jury  and  testify  as  to  the  matter  of 
which  he  had  complained  ;  he  appeared,  testified,  and  the  indict- 
ment followed.  That  he  was  the  complainant  was  not  questioned 
on  the  trial,  nor  is  it  raised  by  the  appellant  here.  The  crime 
charged  was  forgery ;  it  was  alleged  and' stated  in  the  indictment 
to  consist  of  an  erasure  of  an  indorsement  of  payment  upon  a 
bond.  This,  it  is  insisted  on  the  part  of  the  defendant,  did  not 
constitute  the  crime  of  forgery,  and  I  am  inclined  to  think  it  did 
not ;  and  because,  as  the  defendant  insists,  it  did  not,  he  claims 
that  however  false  his  accusation  was,  or  with  whatever  evil  or 
malicious  intent  he  instigated  the  prosecution,  and  however  much 
it  may  have  vexed  and  injured  the  plaintiff,  he  is  not  liable  in  this 
action,  and  the  reason  assigned,  in  substance,  is,  that  it  was 
through  the  misjudgment  of  the  district  attorney  and  the  grand 
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jary  that  the  indictment  was  found,  a  warrant  issued,  the  plaintiff 
arrested  and  put  upon  his  defense.  I  do  not  doubt  that,  if  the 
defendant's  statement  to  the  district  attorney  and  the  grand  jury 
had  been  true,  and  that  an  indictment  had  been  found  and  prose- 
cuted upon  his  truthful  statement,  this  action  could  not  have 
been  maintained  ;  in  such  case,  the  defendant  would  not  have  been 
guilty  of  any  wrong.  The  oppression  of  the  plaintiff  would  hare 
been  attributable  alone  to  the  erroneous  legal  conclusions  of  the 
district  attorney  and  grand  jury.  Such,  in  effect,  was  the  czise  of 
Leigh  v.  Webb,  3  Esp.  165  ;  McNeely  v.  DriskiUy  2  Blackf.  269, 
and  Bennett  v.  Blacky  2  Ala.  (1  Stew.)  494,  and  other  cases  which 
might  be  cited,  and  in  not  one  of  all  of  them  which  have  fallen 
under  my  observation  does  it  appear  that  the  complaint  was  not 
honest  and  truthful,  and  that  the  injury  was  the  result  alone  of  a 
judicial  error.  Subsequent  to  the  cases  of  McNieely  y.  Driskitt  and 
of  Bennett  v.  Blacky  a  case  arose  in  the  courts  of  the  respective 
States  of  Indiana  and  Alabama  which,  in  principle,  uphold  this 
action.  In  the  former,  a  count  for  malicious  prosecution  was  held 
good,  although  the  charge  upon  which  the  prosecution  was  made 
did  not  authorize  issuing  the  warrant.  Collins  v.  Lave,  7  Blackf. 
416.  In  the  latter,  it  was  held  that  in  an  action  for  maliciously 
suing  out  an  attachment,  the  defendant  could  not  raise  the  objec- 
tion that  the  afSdavit  made  was  insufBcient  to  authorize  issuing  it. 
Forrest  v.  Collier,  20  Ala.  175.  And  in  Anderson  t.  Buchanan^ 
Wright  (Ohio),  725,  it  was  held  that  although  the  charge  made 
did  not  constitute  a  crime,  yet,  as  it  was  false  and  malicious,  it  did 
not  lay  with  the  defendant  to  raise  that  objection.  Farlie  v.  DankSy 
30  Eng.  Law  &  Eq.  115.  Lord  Oampbeli^  Gh.  J.,  in  deliyering 
the  opinion  of  the  court  in  a  case  not  distinguishable  in  principle 
from  the  one  under  con^deration,  said :  '^I  think  all  that  is  neces- 
sary is  that  the  defendant  should  falsely  and  maliciously  cause  the 
act  to  be  done ;  and  he  did  cause  it,  because,  if  he  had  not  pre- 
sented his  petition  and  made  a  false  affidavit,  the  judge  could  not 
and  would  not  have  made  the  adjudication.  I  should  have  been 
surprised  and  grieved  to  find  any  decision  of  our  courts  that  the 
action  was  not  maintainabla  There  is  no  doubt  that  if  a  person 
truly  states  to  a  judge,  and  the  judge  thereupon  does  an  act  which 
the  law  will  not  justify,  the  party  who  made  the  statement  is  not 
liable,  bei;ause,  in  that  case,  the  grievance  complained  of  arises  not 
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from  the  false  statement  of  the  party  but  from  a  mistake  of  the 
judge.  It  would  be  strange  if,  where  a  court  is  put  in  motion  by  a 
false  and  malicious  statement,  it  should  depend  upon  a  nice  ques- 
tion of  law  whether  there  was  a  remedy  or  not."  A  case  has  arisen 
in  our  own  courts  in  which  a  party  falsely  and  maliciously  prose- 
cuted another  for  a  crime,  before  a  court  having  no  jurisdiction  of 
the  offense,  and  he  was  held  liable  in  an  action  for  malicious 
prosecution,  upon  the  ground  that  falsehood  and  malice  united  was 
the  gravamen  of  the  action;  that  'Hhe  sting  of  all  this  kind  of 
actions  is  malice  and  falsehood  and  the  injury  resulting  there- 
from.'* Morris  v.  Scott,  21  Wend.  281.  That  the  plaintiff  was, 
upon  the  complaint  of  the  defendant,  prosecuted,  is  not  denied  ; 
that  the  complaint  was  false  and  maliciously  made  is  established  by 
the  verdict  of  the  jury,  and  now  that  he  has  pat  in  motion  the 
officers  of  the  law,  and  by  his  false  and  malicious  statement  it 
does  not,  either  upon  principle  or  authority,  lay  with  him  to  say  by 
way  of  defense  that  the  injury  resulting  from  the  wrong  committed 
by  him  would  not  have  been  consummated  but  for  the  innocent 
mistake  of  those  imposed  upon  by  him. 
The  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed. 

LoTT,  Gh.  C,  and  D wight,  C,  delivered  dissenting  opinions. 

KoTB.— The  foUowing  is  the  dissenting  opinion  of  Mr.  Commissioner  Dwight, 
which  is  valnftble  because  of  its  elaborate  review  of  the  oases : 

'*  The  real  inquiry  in  such  a  case  is,  what  is  the  true  cause  of  Injury  to  the 
plain tlir  ?  Is  It  the  false  statement  of  facts,  or  the  carelessness  or  unskillful- 
ness  of  the  prosecuting  officer?  Assume  that  the  present  defendant  had  falsely 
stated  facts  which,  if  true,  were  the  basis  of  a  civil  action,  would  he  have  been 
liable  upon  that  statement  for  the  result  of  an  indictment?  A  man  might  be 
falsely  charged  with  a  breach  of  promise  of  marriage,  aooompanled  with  seduc- 
tion. If  the  woman  and  other  witnesses  had  falsely  stated  to  the  district 
attorney  facts  showing  the  promise  to  marry.  Its  breach  and  indecent  famili- 
arities not  amounting  to  seduction,  and  on  this  statement  an  Indictment  had 
been  found,  could  the  woman  be  said  to  have  maliciously  prosecuted  a  criminal 
charge,  upon  facts  showing  that  at  most  only  a  civil  action  for  damages  would 
lie?    I  thinlE  not. 

**  The  principle  governing  this  case  appears  to  be  settled  by  Leigh  v.  Wdtb, 
S  Bsp.  N.  P.  165,  before  Lord  Eu>on,  then  chief  Justice  of  the  Common  Pleas. 
This  was  an  action  for  malicious  prosecution  based  upon  the  foUowiug  state  of 
facts :  The  plaintitT  was  a  publican,  and  dealt  with  the  defendant  as  his  brewer, 
and  certain  casks  ooiitainiiig  ale  had  been  sent  Into  the  plaintifiTa  house. 
When  they  became  empty  they  were  sent  to  the  house  of  athii*d  person.  The 
defendant,  on  this  state  of  facts,  procured  a  warrant  from  magistrates  under 
which  the  plaiutiif  was  taken  into  custody.    The  plaintitT  on  this  showing  wat 
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nonralted.  Lord  Eu>ONflald:  'The  plaintiff,  in  every  coout  of  hi«  doolsnk* 
tion  exoept  the  first,  oomplains  that  the  defendant  impoaed  the  ohaige  of 
felon  J  upon  him,  and  that  count  yaries  from  the  information  on  which  the 
magistrate  issued  his  warrant.  Does  the  evidence  correspond  with  the  ease 
the  plaintiff  has  put  upon  the  record  ?  There  is  no  chaiige  of  felony  contained 
in  the  information ;  it  contains  a  state  of  facts  certainly  not  amounting  to 
felony,  but  for  which  an  action  of  trover  could  be  maintained.  The  defmidaat 
having  lost  his  property,  states  the  facts  to  the  magistrate,  upon  which  he  is 
to  form  his  Judgement.  If  the  highest  criminal  Judge  of  the  land  was,  by 
mistake  of  judgment,  to  conceive  that  to  be  a  felony  which  did  not  amount 
to  that  offense,  and  to  commit  the  party  complained  against,  would  that  sub- 
ject the  party  complaining  to  an  action  of  this  sort?  I  am  of  opinion  tiiat 
it  ought  not,  and  that  the  plaintiff  must  be  nonsuited.* 

'*  It  is  true  that  this  is  a  niti  priu»  case,  but  it  was  decided  by  a  distinguished 
judge,  and  seems  beyond  question  to  be  correctly  decided.  It  differs  from  the 
ease  at  bar  in  the  fact  that  there  was  no  false  statement  of  facts.  That,  how- 
ever, is  immaterial  under  the  reasoning  of  the  court.  The  point  of  the  decision 
is,  that  the  true  cause  of  the  imprisonment  is  the  error  of  the  magistrate,  and 
this  is  the  same  whether  the  facts  are  real  or  simulated.  It  seems  to  me  that 
the  correct  rule  is,  that  to  make  the  person  who  presents  the  charge  liable,  the 
facts,  08  he  states  them^  must  be  sufficient  to  constitute  a  crime.  If  tiiat  were 
the  case,  it  may  plausibly  be  maintained  that  he  has  set  in  motion  the  prooeed- 
ing,  even  though  the  prosecuting  officer  drew  the  indictment  imperfectly  or 
managed  the  prosecution  so  languidly  or  Inefllciently  that  no  conviction  eosdd 
be  secured. 

"  It  has  been  held  in  some  of  the  earlier  cases,  tliat  an  action  for  malleioiis 
prosecution  may  be  maintained,  though  the  warrant  or  indictment  were  legally 
defective,  and  the  plainiiff  never  could  have  been  convicted,  *  for  the  disgraee, 
injury,  trouble  and  expense  are  the  same  under  a  bad  indictment  as  under  a 
good  one.*  Jones  v.  Qtoynn,  10  Mod.  214;  Chambers  v.  jRoMnson,  1  Strange, 
«91;  VTicksv.  Fentham,  4  T.  R.  247;  Pippetv. BeamHj  SBam.  dt  Aid. 684.  None 
of  these  cases  affsct  the  disposition  of  the  case  at  bar.  They  proceed  upon  the 
supposition  that  the  defendant  stated  facts  to  the  grand  Jury  amounting  to  a 
crime,  but  the  indictment  was  defectively  drawn.  Thus,  in  Pippet  t.  B^am, 
the  court  said :  '  We  are  of  the  opinion  tliat  where  a  man  maliciously  prefers^ 
an  indictment  agaitist  another  for  a  crime,  he  is  liable  to  an  action,  although 
the  indictment  be  defective.*  On  the  other  hand,  the  principle  in  Lei4ih  v. 
TTebd  is  approved  in  Addison  on  Torts,  and  followed  in  1  Amerioaa  lioading 
Oases,  206,  209.  It  is  there  said.  If  a  person  state  facts  to  a  magistrate  tmly, 
which  do  not  amount  to  a  felony,  or  constitute  a  different  f  .'l<iny,  and  the 
magistrate,  ot  his  own  motion,  erroneously  issue  a  warrant  for  felony,  <nr  for 
another  felony  from  that  stated,  the  person  is  not  liable  to  an  action  for 
malicious  prosecution.  Citing  Heytsard  v.  Cuihbert,  4  Mc€k>rd,  864;  MoNedif 
V.  DriakiU,  2  Blaokf.  268;  BenneU  v.  Blodle,  2  Ahi.  (1  Stewart)  48ft.  ^nd  if  one 
be  sitfont  hefort  the  grand  Jury  to  faeis  not  amounUng  to  a  fsUmy,  and  Uujury 
find  a  felony  y  he  is  not  responsibUfor  the  indkiment,* 

"  In  Bennett  v.  Blacky  suprti,  the  court  said :  '  We  are  of  opinion  that  If  a  jus- 
tice of  the  peace  or  any  other  judicial  officer  to  whom  application  may  be 
made  for  a  warrant  for  the  apprehension  of  offenders  against  the  criminal 
law,  was  by  mistake  of  judgment  to  conceive  that  to  be  a  felony  which,  from 
the  facts  sworn  to,  did  not  amount  to  that  offense,  and  should  the  party  com- 
plained against  be  committed  to  jail,  it  would  not  subject  the  partv  oomplaltt* 
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log  to  an  aotion  of  thio  Rort  (malloious  proseoation).  If  it  woald,  it  would 
rabjeot  oToiy  proaeoator  to  an  aotion  for  the  mistakes  of  the  orlmlnal  jadge, 
which  Is  too  unreasonable  to  be  admitted. ' 

"  In  McNeely  v.  DriakOl^  2  Blaokf .  260,  A  made  an  affidavit  before  a  Jostioe  of 
the  peace,  stating  that  he  had  lost  certain  goods,  which  he  believed  were  con- 
cealed in  the  possession  of  B.  The  justice  thereupon  issued  a  warrant  against 
B  for  larceny.  B  was  arrested  on  the  warrant  and  afterward  acquitted.  It 
was  held  tliat  A*8  statement  contained  no  criminal  charge,  and  that  he  was, 
therefore,  not  liable  to  B  In  an  aotion  for  criminal  prosecution.  The  court 
said :  *  This  action  is  brought  for  wrongfully  and  maliciously  prosecuting  the 
appellee  on  a  charge  for  larceny.  The  affidavit  shows  a  state  of  facts  on  which 
an  action  of  trover  might  have  been  maintained,  but  it  contains  no  charge  of 
larceny  against  any  person.  The  appellant  had  lost  his  property  and  wished 
to  recover  it.  He  states  that  fact  to  a  justice  of  the  peace.  The  justice 
formBhis  fwdffment  upon  the  facts  stated,  and  issues  his  mandate  to  an  offi- 
cer to  search  for  the  property,  and  to  bring  the  person  in  whose  possession 
it  may  be  found  before  himself  or  some  other  justice  of  the  peace.  This 
was  an  error,  but  it  was  an  error  of  the  justice  and  not  of  the  appellant. 
If  a  justice  of  the  peace,  by  a  mistake  of  judgment,  conceive  an  act  to 
be  a  felony  which  is  not  one,  and  in  consequence  of  that  mistake  causes 
an  innocent  person  to  be  arrested  and  imprisoned,  the  law  will  not  hold  the 
person  who  made  the  complaint  responsible  in  this  form  of  aotion  for  the  con- 
sequences of  such  errors.' 

*'  The  rule  was  stated  by  Bobbbtson,  Ch.  J.,  in  Bums  v.  Erben,  1  Rob.  669,  in 
the  following  terms :  *  If  the  facts  sworn  to  by  the  malicious  prosecutor  do 
not  furnish  prima  fade  grounds  to  infer  that  a  crime  has  been  committed,  only 
the  magistrate  issuing  the  warrant  is  liable.*  These  cases  must  of  course 
maintain  that  no  action  will  He  though  malice  on  the  part  of  the  prosecutor 
exists,  since  without  that  ingredient  no  aotion  for  malicious  prosecution  is  ever 
sustainable. 

"  In  Cohen  v.  Morgan^  6  Dowl.  9t  RyL  8,  It  appeared  that  the  defendant  had 
lost  a  bill  of  exchange  which  he  supposed  had  been  stolen.  He  went  before  a 
magistrate  and  related  the  ftets  and  circumstances  of  the  loss.  The  magis- 
trate granted  this  warrant  to  apprehend  A  B,  on  a  charge  of  having  ^feloni- 
ously  stoleti,  taken  and  carried  away  the  bill  of  exchange,*  language  which 
the  defendant  did  not  use  when  he  laid  his  information.  On  subsequent  in- 
vestigation of  the  case  it  turned  out  to  be  no  felony.  It  was  held  that  an  ao* 
tlon  on  the  case  would  not  lie  for  maliciously  procuring  the  magistrate  to  grant 
his  warrant.  The  court,  per  Lord  Tbntbbdbn,  said  that  it  was  for  the  justice, 
after  the  defendant  had  related  the  facts  and  circumstances  of  the  loss,  to  say 
whether  those  fbots  amounted  to  a  felony,  to  determine  whether  he  would  or 
would  not  issue  his  warrant  to  apprehend  the  party  accused.  After  the  de- 
fendant had  related  the  facts  of  the  case,  the  justice's  clerk.  Instead  of 
writing  down  what  the  man  really  sald«  wrote  down  what  he  took  to  be  the 
tmot  as  mere  matter  of  assumption.  The  defendant  never  used  the  words 
*  feloniously  stolen,  taken  and  carried  away,'  as  it  would  appear  that  he  did, 
judging  by  the  language  of  the  Information. 

"  In  Carratt  v.  JMoKev*  1  Ckile  k  Davison,  276,  a  similar  rule  was  laid  down  In 
an  aotion  for  trespass.  An  aotion  was  there  brought  against  Morley,  one  of  tho 
defendants,  to  recover  damages  for  false  imprisonment  of  the  plaintiff.  It 
was  shown  that  Morley  appeared  before  the  commissioners  of  an  inferior 
court  who  had  jurisdiction  to  try  cases  of  debt  where  the  debtor  resided  within. 
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a  certain  district.  He  stated  his  case  to  the  court,  and  the  oommietioi 
entertained  a  claim  against  a  person,  whom  Morley*s  statement  showed  did 
not  come  within  the  Jorisdictioii .  It  was  held  that  he  was  not  liable.  n« 
court,  after  citing  Cohen  v.  Morga^iy  auprck,  said :  *  It  is  clear  from  that  and 
other  oases  and  upon  principle,  that  a  partj  who  merely  originates  a  salt  lij 
stating  his  case  to  a  court  of  justice  is  not  guilty  of  trespass,  though  the  pro- 
ceedings should  be  erroneous  or  without  jurisdiction.'    1  Gale  dt  Dar.  282, 28S. 

*'  The  principle  governing  this  class  of  cases  is  thus  stated  bj  Obat,  arffutenda, 
in  Farley  v.  Danks,  4  Ell.  k  Black.  497.  As  his  argument  was  made  to  show 
the  7)la^nt^8  right  to  recover  in  an  action  for  malicious  prosecution,  and  as 
his  reasoning  was  closely  followed  by  the  court  in  its  decision,  it  goes  undoubt- 
edly as  far  as  any  case  can  be  found  to  proceed.  He  said :  '  If  a  party  /oiseiy 
ond  mcUicitnMly,  and  without  probable  c<»tMe,  charged  another  with  a  felony, 
a  robbery  for  instance,  he  would  be  liable  for  a  malicious  prosecution  for 
felony,  though  the  facts  to  which  he  sw6re  did  not  technically  show  a  robbeiy. 
It  vjould^  indeed,  be  othervfise^  if  he  »ifnply  stated  the  facte,  atid  did  not  mtifgegt 
that  tfhere  toos  a  robbery.  That  was  the  principle  of  Leigh  v.  Webb,  8  Bsp.  Itt. 
and  Milton  v.  Blmore^  4  C.  ^  P.  4f!K>.*  Here  the  counsel  for  the  plaintiff  as- 
sumes that  all  the  ingredients  of  an  action  for  malicious  pmseoution  exist,  vis., 
malice,  falsity  and  want  of  probable  cause,  and  yet  concedes  that  an  aotiou  is 
not  maintainable  against  one  who  simply  makes  a  statement,  without  any  sug- 
gestion that  a  crime  has  t)een  committed. 

**  In  Tempest  v.  Chambers*  1  Starke,  66,  one  count  in  a  declaration  was  for 
maliciously,  and  without  probable  cause,  procuring  the  plaintUT  to  be  arrested 
on  a  charge  of  felony .  The  allegation  was,  that  the  defendant  appeared  before 
a  magistrate  and  charged  the  plaintiff  with  having /eXottiously  taken  away  a  pair 
of  shutters  belonging  to  the  defendant.  Upon  the  information  being  pfro- 
duced,  it  appeared  on  the  face  of  the  information,  that  the  defendant  had 
charged  the  plaintiff  with  having  unlawfully  taken  away  a  pair  of  shutters  be- 
longing to  the  plaintiff  and  having  converted  the  same  to  his  owu  use.  Lord 
Eljjbnbobouoh  was  of  opinion  that  the  variance  was  fatal,  since  it  appeared 
that  the  defendant  had  not  charged  the  plaintUT  with  a  felony,  but  with  a  bare 
trespass  in  taking  away  the  shutters,  for  which  no  warrant  ought  to  have 
issued.  This  case  is  a  clear  recognition  of  the  doctrines  maintained  in  the 
opinion,  since,  if  the  mere  statement  of  the  facts  was  the  moving  cause  of  the 
arrest,  then  the  defendant  did  charge  the  plaintiff  with  a  felonious  theft  of  the 
goods. 

''  The  case  of  Milton  v.  Elmore,  4  Carrington  dt  Payne,  466,  is  strongly  in  favor 
of  the  defendant.  In  that  case  a  servant  of  EUmore  stated  before  a  maicistrate 
that  Milton  came  into  his  employer's  (Elmore's)  yard  and  took  from  a  stable 
there  two  geldings,  the  property  of  EUmore,  and  rode  them  away,  though  he 
was  told  that  he  must  not.  It  was  held  that  this  statement  did  not  support  a 
count  for  malicious  prosecution,  which  alleged  that  the  information  charged 
Milton  with  having  feloniously  stolen  and  ridden  away  with  two  geldings.  It 
is  plain  that  in  this  case,  also,  if  the  statement  made  by  the  servant  was  the 
procuring  cause  of  the  arrest,  he  did,  in  point  of  law,  charge  Milton  with 
having  stolen  the  geldings.  The  variance  was  only  fatal  on  the  ground  that 
the  statement  of  facts  had  no  natural  connection  with  the  magistrate's  pro- 
ceedings. 

**  Some  of  the  cases  which  are  alleged  to  be  in  conflict  with  these  views  will 
now  be  noticed.  One  of  these  is  Farley  v.  Danks,  supra.  In  this  case,  the 
declaration  charged,  that  the  defendant  falsely  and  maliciously,  etc.,  filed  a 
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pellllon  for  •djudioatlon  of  bankroptej  against  the  plalntur,  and  oanaed  and 
^yrooared  him  to  be  declared  bankrapt.  It  waa  held  that  this  oharge  waa  tat- 
tained  bj  proof,  that  the  defendant  petitioned  for  the  adjudication,  and  bj  de- 
position* falae  In  fact,  and  malloioualy  made,  led  the  commissioner  to  adju* 
dioate  the  bankruptcj,  thoogh  It  appeared  that,  even  if  the  depositions  had 
been  trae,  the  adjndlcation  could  not  have  been  supported  in  law.  It,  howeyer, 
distinctly  appealed  in  that  case  that  the  defendant  stated  in  his  petition 
that  he  had  been  Informed  and  believed  that  plaintiff  'did  lately  commit 
au  act  of  banlnnptcj,  within  the  true  intent  and  meaning  of  the 
act  of  bankruptcy,'  and  made  affldavit  that  the  allegations  in  the 
petition  were  true.  This  case  steers  wide  of  the  one  at  bar,  since  there  was  a 
spec^  oUeifaHon  of  sn  cust  of  bankruptcy,  and  not  a  mere  general  statement 
of  facts  from  which  the  commissioner  of  bankruptcy  might  have  drawn  his 
own  ooncluslon.  It  was  on  this  point  that  Gray,  of  counsel  for  the  plaintiff, 
relied  in  making  the  distinction  which  I  have  already  quoted  from  him.  The 
language  of  the  court  must  be  construed  from  this  point  of  view ;  moreover, 
it  must  l>e  considered  that  in  this  case  the  defendant  set  the  proceedings  in 
motion.  He  made  the  affidavit  and  presented  it  to  the  commissioner  as  the 
basis  for  some  action.  In  the  case  at  bar.  the  defendant  simply  conversed 
with  the  district  attorney,  who,  of  his  own  motion,  instituted  the  'proceedings. 
Farley  v.  Danka  does  not  controvert  the  general  principle  that  the  defendant 
must  be  the  procuring  cause  of  the  arrest,  but  maintains  under  a  state  of  facts 
not  parallel  with  those  now  under  discussion,  that  the  defendant  did  cause  the 
wrongful  act. 

**^nder80t»  v.  Buchanan^  Wright  (Ohio),  7%,  is  not  opposed  to  these 
views.  In  that  case,  Anderson  was  actively  the  prosecutor  of  the  obai^,  and 
made  an  affidavit  which  was  claimed  to  be  insufficient  in  form.  The  court 
said :  *  The  present  plaintiff  seeks  to  avoid  responsibility  for  his  malicious 
prosecution  of  Anderson,  on  account  of  the  want  of  technical  precision  in  the 
preliminary  steps  which  he  took  to  subject  him  to  critulnal  punishment.  He 
commenccMl  and  carried  on  the  criminal  charge  in  his  own  way,  and  when  de- 
feated would  avoid  responsibility  by  alleging  his  own  mistakes.  A  convenient 
method  of  escaping  responsibility— which  secures  a  malicious  man  the  oppor- 
tunity of  wreaking  his  vengeance  with  Impunity,  because  he  so  shaped  bl»  pro- 
ceedings that  the  law  would  adjudge  them  insufficient  if  objected  to.  In  no 
view  can  it  be  a  defense  to  this  action,  that  the  proceedings  in  the  criminal 
prosecution  were  erroneous.'  P.  726.  The  whole  opinion  proceeds  upon  the 
active  interference  of  Buchanan,  the  defendant,  who  alleged  in  his  affidavit 
perjury.  The  case  thus  falls  within  the  rule  in  Farley  v.  DankSt  auprck.  and  at 
has  been  shown  is  not  parallel  with  the  case  at  bar. 

'*  CoUiihs  V.  Love,  7  Black,  416,  which  Is  very  meagerly  reported,  apparently 
turns  upon  the  same  point.  It  was  a  question  as  to  the  validity  of  a  pleading. 
The  count  Is  presented  in  the  report  in  the  following  terms  *  *  The  defendant, 
etc..  Intending*  etc.,  went  before  a  justice,  etc.,  and  without,  etc.,  cKarffed  the 
plairUfff,  etc.,  and  thereupon  falsely,  etc.,  and  without,  etc.,  procured  the  jus- 
tice to  make  his  warrant,  etc.'*  It  was  held  that  the  count  was  not  objec- 
tionable, because  the  alleged  charge  did  not  authorize  the  issuing  of  the 
warrant.  It  wUl  be  observed  that  in  this  case  the  defendant  was  the  actor  in 
the  proceedings,  and  must  also  have  charged  the  crime  for  which  the  justice 
issued  the  warrant.  This  is  the  reasonable  interpretation  of  the  words 
^charged  the  plaintiff;  etc.*  It  is  but  auother  lUnatratlon  of  the  rale  in  IM^ 
r.  Dailies,  supra. 
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''The  oaae  of  MorriM  ▼.  Soott,  21  Wend.  281,  has  been  so  folljoonaldOTad  bgr  the 
chief  commlatloner  that  it  ta  onlj  neeeeaary  for  me  to  aaj  that  I  ooooiir  In  hit 
exposition  of  it,  and  do  not  aee  that  it  ooidllcta  with  the  view  taken  in  tUa 
opinion.  So  far  aa  it  holds  that  an  action  for  maiioioas  prosecution  will  lie 
where  a  court  has  no  jurisdiction,  it  is  controverted  bj  Turyin  ▼.  Amy,  2 
Blaclc,  211;  BisAy  v.  BnmAeQtU^  Qtaj,  120,  and  1  American  Laadinc  OMea» 
aOB,  20e,  4th  ed.  It  cannot  be  preaaed  ao  far  aa  to  maintain  that  an  aotion  of 
tnsapaaa  will  lie  againat  one  who  merely  makea  a  atatement  to  an  oflloer  haT* 
log  no  Jurisdiction  upon  which  he  proceeda  to  act,  without  conttuwlim  Cmr» 
rott  ▼•  ifoKey,  avpro,  and  other  caaea  already  conaidered." 


MoOAnrBBT  y.  Woodzv,  appellant. 

(KN.T.  4».) 


Mofiffog^  af'prcpmtff  not  aoqviired  ^eondUion  in  iMm^J&r  ttaa  om  orvpa  to  6« 

A  lease  provided  that  the  leaaor  ahould  have  **  a  lien  aa  aeonrity,  lor  tlie  pay* 
ment  of  the  rent  on  all  goods,  implementa,  stock,  fixtures,  toola  and  oilier  por- 
aonal  property,  which  may  be  put  on  aaid  premiaee,  aaid  lien  to  be  enfoteed  oa 
the  non-payment  of  rent/'  by  taking  and  sale  aa  in  caae  of  a  chattel  aM»rt 
gage.  Default  being  made,  the  leaaor  aeized  fann  produce  and  stock  and 
aold  it,  and  the  leeaee  brought  an  action  for  converaion.  A2d,  that  the 
provision  waa  in  aubatance  a  chattel  mortgage ;  that,  as  the  property  was 
not  then  in  existence  or  acquired,  it  conveyed  no  present  legal  tittle,  but 
was  a  valid  license  to  enter  and  seiae  the  property  if  in  existence  on  default* 
and  that,  after  such  entiy  and  seisuro,  the  title  vested  in  the  lessor.  HmUL^ 
also,  that  in  equity,  the  Uen  would  attMh  and  bind  the  property  aa  soon  aa 
acquired.    (Sm  note,  p.  658.) 

ACTION  of  troYer.  The  opinion  states  the  ease.  The  jaiy 
found  a  verdict  for  the  plaintiff,  and  the  Oeneral  Term  affirmed 
the  judgment  entered  thereon  (63  Barb,  316),  and  defendant 
appealed. 

Joseph  H.  Stully  for  appellant.  The  court  erred  in  holding  th*l 
the  covenant  in  the  lease  as  to  taking  property  on  default  in  pay- 
ment of  rent  was  a  mere  license.  Jamison  v.  Mitteman,  3  Dner, 
255 ;  Bahcock  v.  Utter ^  1  Keyes,  115 ;  Bx  parte  Oobum,  1  Cow. 
568  ;  Mumford  v.  Whitney,  15  Wend.  380 ;  TiJhtmm  v.  Preston,  7 
Johns.  285  ;  Simphins  v.  Rogers,  15  111.  397  ;  Woodward  v.  Seelog, 
11  id.  157  ;  Wood  v.  Leadbitter,  13  M.  &  W. 8^8, 844,  845  ;  Bryan  v. 
WhistJer,  8  B.  &  0.  288 ;  He^olins  v.  Shipman,  5  id.  222 ;  13  M.  & 
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W.  845.  As  between  lessee  and  lessor,  a  chattel  mortgage  upon 
crops  to  be  raised  by  the  lessee  on  the  premises  is  valid.  Butt  y. 
Bllioit,  19  WalL  544 ;  Oondeiinan  v.  Smith,  41  Barb.  404 ;  Andrew 
V.  Newcomby  32  N.  Y.  417  ;  Shuart  v.  Taylor,  7  How.  Pr.  251 ; 
Van  Hoozen  r.  Corey ,  34  Barb.  9. 

Edward  Harris,  for  respondent.  The  lien  clause  in  the 
lease  was  not  a  chattel  mortgage.  Milliman  v.  Neher,  20  Barb.  37, 
40 ;  Edyell  v.  Hart,  5  Seld.  217  ;  Brownell  v.  Hawkins,  4  Barb. 
491.  If  regarded  as  a  chattel  mortgage,  it  was  absolutely  yoid. 
Conderman  v.  Smith,  41  Barb.  404 ;  Otis  v.  HKtt,  8  id.  102  ;  MorHtt 
T.  Noyes,  3  Am.  L.  Beg.  (N.  S.)  23.  It  was  invaha,  for  any  purpose, 
except  that  within  some  cases  it  might  be  deemed  an  executory 
contract  for  a  lien  as  security  for  rent,  not  creating  a  specific  lien, 
but  to  be  enforced  by  an  equitable  action  at  law.  8  Am.  L.  Beg. 
(N.  S.)  611 ;  Otis  v.  Sill,  8  Barb.  Ill ;  Van  Hoozen  v.  Corey,  Zi:  id. 
10. 

DwiGHT,  C.  This  is  an  action  of  trover  to  recover  certain  farm 
stock,  a  quantity  of  hay  and  other  farm  produce,  valued  at  $200.  The 
defense  is  that  the  defendant  fcook  the  property  by  virtue  of  the 
following  provision  in  a  lease  made  by  Catharine  Beahan  to  the 
plaintiff,  under  which  he  held  the  farm  upon  which  the  crops  were 
grown  :  '^  It  is  agreed  that  the  said  party  of  the  first  part  shall  have 
a  lien  as  security  for  the  payment  of  the  rent  aforesaid,  onallgoodsy 
implements,  stock,  fixtures,  tools  and  other  personal  property,  which 
may  be  put  on  said  premises,  and  such  lien  to  be  enforced  on  the 
non-payment  of  the  rent  aforesaid,  by  the  taking  and  sale  of  such 
property  in  the  same  manner  as  in  cases  of  chattel  mortgage  on 
default  thereof."  The  defendant  acted  as  agent  of  Mrs.  Beahan. 
The  property  was  taken  in  default  of  the  payment  of  rent  due  by 
the  terms  of  the  lease.  It  was  seized  by  the  defendant  on  February 
2, 1869.  Notices  of  sale  were  put  up,  and  the  hay,  oats,  cornstalks 
and  straw  were  sold  at  auction  February  10,  1869,  to  make  tlOO, 
balance  of  rent  accrued.  Soon  after  the  1st  of  April,  1869,  the  two 
horses  were  advertised  for  sale,  and  sold  at  auction,  to  make  the 
remaining  installment  of  rent.  The  plaintiff  forbade  both  sales. 
The  judge,  at  the  trial,  refused  to  submit  any  question  to  the  jury 
but  that  of  damages. 

The  theory  of  the  plaintiff  is  that  the  clause  in  the  lease  already 
referred  to  amounted  to  no  more  than  a  license  to  take  the  goods. 
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and  that,  haying  forbidden  the  sale,  the  lioenae  was  oonntermandable 
and  is  at  an  end.  In  considering  the  rights  of  the  parties,  it  will 
be  proper  to  investigate  the  claims  of  the  lessor,  Mrs.  Beahan,  both 
in  law  and  equity.  If  it  should  be  found,  on  examination,  that  her 
right  to  seize  and  hold  the  property  cannot  be  recognized  in  a 
court  of  law,  still  the  defendant  may,  under  the  Code,  urge  any 
equitable  defense  which  he  may  have  to  the  plaintiff's  action. 
Code,  §  150. 

L  The  most  satisfactory  mode  of  considering  Mrs.  Beahan's  right 
in  law  is,  for  the  time  being,  to  regard  the  clause  in  the  lease  as 
purporting  to  create  a  chattel  mortgage  upon  property  not  in 
existence  or  not  yet  acquired.  If  it  should  be  found  to  be  a  valid 
instrument  in  that  respect,  it  would  then  be  proper  to  asoertaiu 
whether  the  clause  in  question  can  be  regarded  as  a  chattel  mort- 
gage, or  as  equivalent  to  it. 

It  must  be  conceded  that  if  ^uch  a  transaction  as  the  present 
had  been  entered  into  in  the  ordinary  form  of  a  mortgage,  it  would 
not  have  been  an  executed  contract,  but  rather  executory  in  its 
nature.  An  instrument  considered  as  an  assignment  will  not 
(at  law)  pass  a  title  to  chattels  not  in  existence,  or  not  in  the 
ownership  of  the  grantor,  or  not  sufficiently  appropriated  at  the 
time  of  the  assignment.  2  Hilliard  on  Mortgages,  p.  408,  §  4.  If, 
however,  the  instrument  be  so  framed  as  to  give  the  mortgagee  a 
power  of  seizing  such  future  chattels  of  the  grantor  as  they  should 
be  acquired  by  him  and  brought  upon  the  premises,  they  will  pass, 
after  such  seizure,  where  there  is  already  a  foundation  of  interest 
in  the  grantor.  This  is  an  old  rule  in  the  law,  and  rests,  to  some 
extent,  upon  a  maxim  stated  by  Lord  Bacon,  and  quoted  by  Mr. 
Broom.  The  maxim  is  as  follows  :  ^^  JAcet  dispositio  de  inUresse 
future  sU  inutilis,  tainen  potest  fieri  deelaraiio  prcecedere  qum  suf 
tialur  effectum,  intervenietUe  novo  cu>tu,'^  Mr.  Broom's  rendering 
of  this  maxim  is :  '^Though  the  grant  of  a  future  interest  is 
invalid,  yet  a  declaration  precedent  may  be  made  which  will  take 
effect  on  the  intervention  of  some  new  act"  He  subjoins  an  illus- 
tration of  it,  quite  pertinent  to  the  facts  of  the  case  at  bar.  He 
says  :  "  For  instance,  a  power  contained  in  an  indenture  to  seize 
future  crops,  if  unexecuted,  would  be  of  no  avail  against  an  execu- 
tion levied,  as  giving  no  equitable  title  to  any  specific  crops,  yet  if 
the  power  be  subsequently  executed  by  the  grantee  taking  posses- 
aion  of  the  then  growing  crops,  the  seizure  will  be  good  as  against 
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an  execution  afterward  levied,  for  the  act  done  by  the  grantee  is 
Bofficient  to  give  effect  to  the  antecedent  declaration."  Broom's 
Leg.  Max.  440.  The  only  point  to  be  criticised  in  this  statement 
is  that  which  sets  forth  that  the  assignee  of  futnre  crops  has  no 
equitable  title  before  taking  possession.  That  point  will  be  con* 
aidered  hereafter.  But,  considered  as  an  enunciation  of  the  niles 
governing  courts  of  law,  Mr.  Broom's  statement  must  be  regarded 
as  correct 

There  is  now  an  abundance  of  authority  for  this  proposition  to 
be  found  in  Congreve  v.  BvMs,  10  Exch.  298  ;  Carr  v.  AUait,  27 
L.  J.  Ex.  885 ;  Hope  y.Hayleyy  5  Ell.  &  Black.  830;  UhideU  v.  Gads- 
worthy,  6  G.  B.  (N.  S.)  471 ;  Bah^  v.  Oray,  17  C.  B.  462 ;  Moody 
V.  Wrtghty  13  Mete.  29  ;  Chapman  v.  Weimar,  4  Ohio  (N.  8.),  481 ; 
Chynoweth  v.  Tenney,  10  Wis.  397. 

In  Congreve  v.  EvettSy  S.  assigned,  by  indenture,  his  crops  of 
grain  upon  his  farm,  as  security  for  money  lent.  By  the  indenture 
it  was  declared  and  agreed  that  it  should  be  lawful  at  any  time  to 
seize  and  take  possession  of  the  crops  and  other  effects  which  should 
or  might  from  time  to  time  be  substituted  in  lieu  of  the  crops  thereby 
assigned,  or  which  should  from  time  to  time  be  found  on  or  about 
the  farm,  and  the  same  to  sell  or  dispose  of,  and  out  of  the  proceeds 
to  pay  all  costs  and  to  retain  all  moneys  due  to  the  plaintiff. 
On  the  21st  of  February,  1849,  a  sum  of  £1^297  being  due,  the 
plaintiff  seized  and  took  possession  of  some  crops  of  grain  then 
growing  on  the  farm,  and  which  had  been  sown  by  S.  subsequently 
to  the  execution  of  the  indenture.  The  sheriff  levied  an  execu- 
tion the  next  day,  selling  the  crops  for  a  sum  of  money,  which 
came  into  the  hands  of  the  defendants,  and  to  recover  which  the 
plaintiff  brought  his  action.  Parkb,  B.,  in  delivering  the  judg- 
ment of  the  court,  said :  *'If  the  authority  given  by  the  debtor 
by  the  bill  of  sale  had  not  been  executed,  it  would  have  been  of 
no  avail  against  the  execution ;  it  gave  no  legal  or  even  equitable 
title  to  any  specific  goods,  but  when  executed  to  the  extent  of  tak- 
ing possession  of  the  growing  crops,  it  is  the  same,  in  our  judg- 
ment, as  if  the  debtor  himself  had  put  the  plaintiff  in  actual  pos- 
session of  those  crops*  Whether  the  debtor  give  the  possession  of 
a  chattel  by  delivery  with  his  own  hands  or  point  it  out  and  direct 
the  creditor  to  take  it,  or  tell  him  to  take  any  he  pleases  for  the 
payment  of  his  debt,  by  the  sale  of  it,  the  effect,  after  actual  pos- 
session by  the  creditor,  is  the  same."    The  principle  of  this  case  is 
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re-affirmed  in  Garr  y.  Allatt,  supra.  In  that  case,  thoagh  the  in- 
strament  was  in  the  form  of  a  power  of  attorney  rather  than  of  a 
direct  conyeyance,  it  was  construed  to  extend  to  stock  and  crops 
growing  on  a  farm  not  occupied  by  the  assignor  at  the  time  of  its 
execution.  Moody  y.  Wright,  supra,  adopted  the  principles  of 
these  and  the  other  English  cases  above  cited.  The  language  of 
the  Massachusetts  court  is,  the  executory  agreement  of  the  owner 
is  a  continuing  agreement,  so  that  when  the  creditor  does  take  pos- 
session under  it,  he  acts  lawfully,  under  the  agreement  of  one  hav- 
ing the  disposing  power,  and  this  makes  the  lien  good. 

The  general  idea  running  through  these  cases  in  a  court  of  law 
appears  to  be  that  the  executory  agreement  operates  as  a  license, 
authority  or  power,  revocable  in  its  nature,  until  the  creditor  is 
either  put  into  possession  of  the  goods  at  the  time  or  after  they 
come  into  existence  or  are  vested  in  the  debtor.  As  soon  as  that 
new  act  has  intervened,  the  lien  of  the  creditor  becomes  perfect, 
and,  in  the  absence  of  statutory  regulation,  prevails  over  the  liens 
of  subsequent  executions.  While  this  construction  is  given  to  a 
mere  power  to  seize  and  hold  the  chattels  as  security,  it  may  fairly 
be  argued,  that  if  the  additional  right  is  conceded  tx)  sell  and 
appropriate  the  proceeds,  the  whole  effect  of  the  instrument  is  to 
constitute  a  grant,  at  least  in  equity.  Thus,  in  Muskett  v.  HiU, 
5  Bing.  N.  G.  694,  it  was  held  that  a  license  to  search  for  and  raise 
metals,  and  also  to  carry  them  away,  operated  not  merely  as  a 
license  but  as  a  grant,  and  passed  an  interest  to  the  grantee,  which 
was  capable  of  being  assigned  by  him.  See,  also.  Wood  v.  Leadbit* 
ter,  13  M.  &  W.  838 ;  Wickham  v.  Hawker,  7  id.  63.  There  is  an 
additional  rule  which  must  be  referred  to  as  closely  bearing  upon 
the  case  at  bar,  as  far  as  the  ownership  of  the  crops  is  concerned. 
It  is  well  settled,  that  a  grant  of  the  future  produce  of  land  actu- 
ally in  possession  of  the  grantor  at  the  time  of  the  grant  passes 
an  interest  in  such  future  crop  as  soon  as  it  comes  into  existence. 
Thus,  it  was  said  in  Grantham  y.  iTati^foy,  Hobart,  132,  '^that  he 
that  hat-h  land  may  grant  all  fruits  that  may  arise  upon  it  after, 
and  the  property  shall  pass  as  soon  as  the  fruits  are  extant"  This 
principle  was  fully  recognized  in  a  recent  case  as  applicable  to  the 
law  of  landlord  and  tenant.  A  tenant  for  years  of  a  farm,  being 
indebted  to  his  landlord,  assigned  to  him  by  deed  ''all  his  house- 
hold goods  and  all  his  tenant  right  and  interest  yet  to  come  and 
unexpired,  in  and  to  the  farm  and  premises."    It  was  held  that 
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under  this  agreement  the  tenant's  interest  in  crops  grown  in  future 
years  of  the  term  passed  to  the  landlord.  Fetch  y.  TiUin,  15  M, 
&  W.  110 ;  see,  also,  fihxK>m's  Legal  Maxims,  442,  5th  Am.  ed.* 

Upon  the  point  whether  the  present  transaction  is  to  be  govemed 
by  the  same  rules  as  though  it  were  in  form  a  chattel  mortgage,  it 
is  scarcely  necessary  to  spend  much  time.  At  law,  a  mortgage 
upon  property  not  yet  acquired  is,  according  to  the  authorities, 
only  a  license,  until  a  new  act  interyenes.  The  present  case  is  cer- 
tainly a  license,  and  if  possession  be  taken  by  the  creditor,  there  is 
as  much  reaaon  to  connect  the  new  mtervening  act  with  the  author- 
ity, as  though  the  instrument  were  in  form  a  mortgage.  Moreover, 
I  think  that  the  instrument  is  in  substance  a  mortgage.  No 
special  form  of  words  is  necessary  to  constitute  a  mortgage.  The 
statement  that  the  creditor  is  to  have  a  lien,  and  that  on  default  he 
may  take  possession  and  sell,  in  the  same  manner  as  in  cases  of 
chattel  mortgage,  sufficiently  discloses  the  intent  The  parties  in- 
tended to  enter  into  a  transaction  having  some  effect,  and  the  only 
way  to  give  it  validity  is  to  hold  that  in  substance  it  has  all  the 
characteristics  in  equity  of  a  mortgage,  or  of  an  equitable  lien 
which  for  the  purposes  of  this  case  is  equivalent.  The  case  of 
Carr  v.  AUati,  supra,  shows  that  but  little  attention  is  to  be  paid 
to  the  form  of  the  contract,  the  great  purpose  of  the  court  being, 
as  far  as  possible,  to  carry  out  the  true  and  deliberate  meaning  of 
the  parties,  as  far  as  this  can  be  done  consistently  with  the  rules 
of  law. 

II.  Thus  far  the  investigation  of  this  question  has  been  confined 
to  rules  prevailing  in  courts  of  law.  The  rule  in  equity  is  much 
less  technical  and  more  comprehensive.  It  was  not,  however,  fully 
settled  until  the  elaborate  discussion  in  Holrayd  v.  Marshall,  10 
House  of  Lords  Oases,  191.  The  case  was  twice  argued  and  re* 
eeived  great  attention,  both  from  counsel  and  the  court  It  ap- 
peared that  one  Taylor  was  the  owner  of  certain  machinery  in  a 
mill.  It  was  purchased  by  Holroyd,  but  not  removed  by  him, 
Taylor  continuing  in  possession.  He,  however,  executed  a  deed 
by  which  it  was  declared  that  the  machinery  was  the  property  of 
Holroyd  ;  that  he  (Taylor)  desired  to  repurchase  it  for  £5,000,  but 
had  not  the  money  to  pay  for  it,  wherefore  it  was  conveyed  to  B 

* Sm,  also,  Appermm  ▼.  Moortj 21  Am.  Sep.  170;  80  Ark.  66;  Argues  ▼.  Wamon,  81 
Am.  Bep.  nS;  Sk  OU.  MO ;  but  SM  otherwise  at  to  crops  not  sown.  HuUhikmom  v*  Ford, 
S  Am.  Bop.  711;  0  Bush,  81B.— Am.  Bbp. 
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in  trust,  when  Taylor  should  pay  the  money  to  transfer  to  him»  and, 
if  he  did  not  pay,  to  hold  the  property  for  Holroyd.  There  was  a 
covenant  that  all  the  machinery  which  should  be  placed  in  the  mill, 
in  addition  to  or  in  substitution  for  the  original  machinery,  should 
be  subject  to  the  same  trusts.  Taylor  sold  some  of  the  original 
machinery,  purchased  some  in  addition,  but  nothing  was  done  bff 
or  on  behalf  of  Holroyd  to  take  possession  of  the  newly-purchased 
machinery.  On  April  2,  1860,  Holroyd  served  Taylor  with  notice 
of  demand  for  payment  of  £5,000.  An  execution  was  afterward 
levied  by  a  creditor.  This  state  of  facts  distinctly  raised  the  point 
whether  Lord  Bacon's  rule  that  there  must  be  *'  some  new  act  in- 
tervening ''  in  order  to  create  the  lien,  prevaik  in  equity.  Lord 
Westburt  puts  the  case  on  the  ground  that  though  the  contract 
as  to  the  future-acquired  property  passed  no  title,  yet  that  if  a  vendor 
or  mortgagor  agreed  to  sell  or  mortgage  property  of  which  he  is 
not  possessed  at  the  time,  and  receives  a  consideration,  and  after- 
ward become  possessed  of  property  answering  the  description  in 
the  contract,  that  will  in  equity  transfer  the  beneficial  interest  to 
the  mortgagee  or  purchaser  immediately  out  of  the  property  being 
acquired.  His  line  of  argument  was  that  there  was  a  trust  im- 
posed on  the  fund  by  the  force  of  the  contract,  and  that  the 
incapacity  to  perform  it  at  the  time  of  its  execution  is  no  answer 
when  the  means  of  doing  so  are  afterward  obtained.  Accordingly, 
it  followed  that  as  soon  as  the  new  machinery  and  effects  were 
placed  in  the  mill,  they  became  subject  in  equity  to  the  operation 
of  the  contract,  and  passed  to  the  mortgagees,  to  whom  Taylw 
was  bound  to  make  a  legal  conveyance,  and  for  whom  he  was  in 
the  meantime  a  trustee  of  the  property  in  question.  Pp.  156, 159. 
Another  member  of  the  court  (Lord  Ghblmsfobd)  pointed  out 
with  more  particularity  the  distinction  between  the  rule  in  law  and 
equity.  In  the  former  there  must  be  a  new  intervening  act ;  a 
mere  license  is  not  sufficient  unless  acted  upon.  In  equity  the 
estate  attaches  as  soon  as  the  property  is  acquired  by  the  debtor. 
At  law,  property  not  existing,  but  to  be  acquired  at  a  future  time, 
is  not  assignable  ;  in  equity  it  is  transferable.  At  law,  though  a 
power  is  given  in  a  deed  of  assignment  to  take  possession  of  after- 
acquired  property,  no  interest  is  transferred,  even  as  between  the 
parties  themselves,  unless  possession  is  actually  taken.  In  equity 
it  is  not  disputed  that  the  moment  the  property  comes  into 
sion  the  deed  operates  upon  it.     The  court  reviews  certain 
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which  have  sometimes  been  supposed  to  be  opposed  to  those  doo^ 
trines,  e.  g.,  Langian  y.  Hortonj  1  Hare,  549.  It  is  declared  that 
this  case  does  not  impugn  the  general  principle.  It  admits 
the  transaction  to  pass  the  title  between  the  parties,  while  it  de- 
parts from  the  rnle  in  failing  to  apply  it  to  third  parties,  as 
creditors.  The  dicta  in  Mogg  y.  Baker,  3  M.  &  W.  198,  to  the 
effect  that  no  equitable  title  passes  without  *^  the  new  intenrening 
act"  are  disapproYod,  and  Lord  Wbnsletdalb,  who,  as  Baron 
Pabeb,  wrote  the  opinion  in  that  case,  admits,  when  participating 
in  the  decision  in  this  case  {Holroyd  y.  Marshall),  that  he  was  mis- 
taken BO  far  as  he  stated  in  Mogg  y.  Baker  a  rule  to  be  applied  in 
equity.  This  carefully-considered  case  has  undoubtedly  settled  the 
law  in  England.  I  think  it  to  be  entirely  correct  in  principle.  It 
perfectly  coincides  with  the  case  of  Smithhursi  y.  Edmunds,  1 
McGarter,  405.  In  that  case  it  was  held  that  the  real  question  was 
whether  the  transaction  created  an  equitable  mortgage.  It  was 
held  that  a  mortgage  of  future-acquired  property  would  bind  both 
real  and  personal  estate,  when  acquired,  as  to  the  parties  them- 
selYCs  and  all  persons  claiming  under  them  with  notice.  The 
same  result  was  reached  in  Mitchell  y,  Winslow,  2  Story,  639.  So 
in  Bowan  y.  Sharp  Co,,  29  Conn.  282,  and  in  Walker  y.  Vaughan,  33 
id.  577,  it  was  decided  that  the  mortgage  would  attach  to  the 
property  when  acquired.*  There  appears  to  be  no  well-considered 
decision  in  the  equity  reports  to  the  contrary.  There  are  scYeral 
dicta  by  judges  sitting  in  courts  of  law  in  opposition  to  those  Yiews, 
but  they  find  no  support  in  the  equity  tribunals.  See  remarks  in 
Otis  Y.  Sill,  8  Barb.  102.  Gardner  y.  McEwen,  19  N.  Y.  123,  is  a 
case  between  the  mortgagee  and  creditors,  and  was  affected  by  our 
act  concerning  filing  chattel  mortgages.  Milliman  y.  Neher,  20 
Barb.  37,  is  a  case  at  law,  and  the  rights  of  creditors  were  also 
inYolYed. 

The  application  of  these  principles  to  the  case  at  bar  can  be 
briefly  made.  The  matter  comes  up  solely  between  the  parties, 
there  being  no  inter Yening  rights  of  creditors.  The  plaintiff 
bought  one  horse  of  Mrs.  Beahan  before  the  execution  of  the  lease, 
and  immediately  after  he  took  possession  put  it  on  the  farm.  Soon 
after  going  into  possession  he  purchased  two  other  horses  which 

•  See,  also,  Apptmon  ▼.  Jfoore, «  Am.  Rep  170 ;  80  Ark.  66.  But  not  If  the  mort- 
gagor  had  only  a  mere  expeotaooy  or  poeslblllty  of  acquiring  the  property  when  the 
mortgage  waa  gfyen ;  thus  a  sale  of  llsb  thereafter  to  be  caught  paasea  no  title  to  the 
tan  when  emigfat.    I<oiOT.PMe,UAm.  Bep.  967;  lOBlfaaa.847— Am.  Bw. 


652  NEW  YORK, 


MeCaffrej  t.  Woodin. 


were  also  put  on  the  farm.  After  an  installment  of  the  rent  had 
become  due  he  put  a  pair  of  horses  in  the  possession  of  Dr.  Beahan, 
as  agent,  saying,  ^'I  deliver  them  to  you  as  Mrs.  Beahan's  agent** 
This  was  enough  to  make  out  the  new  intervening  act  required  by 
Lord  Bacon's  rule.  The  fact  that  Mrs.  Beahan  subsequently 
aUowed  the  plaintiff  to  use  the  horses  for  a  special  purpose  did  not 
change  the  position  of  the  parties,  as  the  act  of  putting  the  land- 
lord into  possession  fixed  and  established  her  rights.  In  regard  to 
the  crops  and  farm  produce  it  is  enough  to  say  that  they,  as  soon 
as  they  came  into  existence,  vested  in  the  landlord  under  the  rule  in 
Orantham  v.  Hawley,  supra,  even  though  it  should  appear  that 
the  plaintiff  forbade  the  defendant  from  taking  possession,  a  fact 
which  does  not  clearly  appear  in  the  testimony,  though  it  is  plain 
that  he  prohibited  the  sale.  The  fact,  however,  that  the  plaintiff 
forbade  the  sale,  was  wholly  immaterial,  as  the  right  of  the  land- 
lord was  then  indefeasible  by  any  act  of  the  tenant 

Wholly  independent  of  these  considerations,  the  owner,  Mrs. 
Beahan,  became,  according  to  the  rule  in  Taylor  v.  Marshall, 
vested  in  equity  with  the  title  to  all  the  subjects  coming  within 
the  scope  of  the  agreement  as  soon  as  they  either  came  into  exist- 
ence or  became  the  property  of  the  plaintiff.  As  soon  as  the  latter 
took  title  he  was  a  trustee  for  Mrs.  Beahan.  The  defendant,  acting 
as  her  agent,  can  justify  his  acts  under  her  title.  The  equitable 
rights  of  Mrs.  Beahan  may  be  set  up  as  a  defense  to  the  plaintiffs 
action  of  trover.    Oode,  §  150. 

Some  point  was  made  on  the  argument  as  to  the  language  of  the 
lease  being  inapplicable  to  the  hay  and  crops.  The  lien  is  created 
on  all  ^'  goods,  implements,  stock,  fixtures,  tools  and  other  per- 
sonal property  which  may  be  put  on  said  premises."  These  words 
are  broad  enough  to  include  the  farm  produce.  This  is  sufficiently 
described  by  the  word  ^^  goods.''  The  corresponding  Norman 
French  term  ^'  biens''  is  said  to  include  property  of  every  descrip- 
tion, except  estates  of  freehold.  Bouvier's  Diet.,  title  '*  Biens.** 
Lord  GoKB  says  :  **  Ooods,  biens,  bona,  includes  all  chattels  as  well 
as  real  and  personal."  Ooke  Litt.  118,  bj  Williams  on  Personal 
Property,  2.  The  farm  produce  may  also  be  properly  said  to  be 
''put"  upon  the  premises.  The  word  ''put,"  in  a  general  sense, 
means  simply  to  "lay  or  place."  When  the  crops  were  planted 
they  were  "put"  upon  the  premises.  This  is  also  true  of  the  hay, 
although  while  in  the  form  of  growing  grass  it  was  part  of  the 
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realty.  There  is  no  reason  for  giving  a  narrow  and  technical  in- 
terpretation to  the  words  nsed,  bat  the  intent  of  the  plaintiff  to 
make  his  landlord  secure  for  the  rent  should  be  carried  out  by 
making  the  words  include  all  personal  property  of  every  kind  placed 
by  the  tenant  upon  the  premises. 

If  these  views  are  correct,  the  judge  at  the  Circuit  erred  in 
refusing  to  submit  any  question  to  the  jury  except  that  of  damages. 

The  judgment  of  the  Oeneral  Term  should  be  reversed  and  a 
new  trial  ordered. 

Obat,  C.y  also  delivered  a  short  opinion* 

All  concur. 

Judgmeni  reversed. 

NOTS— .See  Appenan  v.  Moore^  21  Am.  Rep,  170  ;  80  Ark.  66  ;  Arque9  ▼. 
IToswm,  21  Am.  Rep.  718;  61  Cal.  620  ;  Low  v.  Pew,  11  Am.  Rep.  867  ;  106 
Mms.  847  ;  Hutchinson  v.  Ford,  16  Am.  Rep.  711 ;  9  Bash,  818.  In  the  first  case 
It  was  held  that  a  mortgagee  of  unplanted  crops  created  an  eqnitable  lien, 
which  attached  as  soon  as  the  crops  came  Into  existence,  and  could  be  then 
enforced,  and  this  was  the  gist  of  the  decision  in  Arque$  v.  ITosson.  Bot  In 
Hutchinson  v.  Ford,  a  mortgage  of  crops  not  sown  was  held  to  pass  no  title  and 
that  the  mortgagee  could  not  recover  them,  or  their  Talue,  of  one  to  whom  the 
mortgagor  had  conveyed  them,  after  they  had  been  grown  and  harvested.  In 
Low  V.  Pew,  a  sale  of  fish  jet  to  be  caught,  was  held  to  convey  no  title  to  the 
fish  when  caught,  as  the  vendor  had  only  an  expectancy  or  possibility  of  acquir- 
ing the  property,  which  was  not  sufficient  ~~  a  potentiid  existence  being  uecces- 
sary.  In  a  late  case  in  Tennessee  (YTyott  v.  WafMns,  16  Alb.  L.  Jour.  206)  the 
Supreme  Court  held  that  a  mortgage  by  the  owner  of  land,  of  a  crop  yet  to  be 
planted^  is  valid  as  against  an  execution  creditor.  WhUe  In  a  recent  decision  of 
the  Supreme  Court  of  Rhode  Island  {WiUiams  v.  Brlggs,  16  Alb.  L.  Jour.  887) 
decided  in  March,  1877 — it  was  held  that  a  mortgage  of  personal  property,  to 
be  subsequently  acquired,  conveys  no  title  to  such  property  when  acquired, 
which  is  valid  against  the  mortgagor  or  his  voluntary  assignee,  unless  after  the 
acquisition  possession  of  such  property  is  given  to  the  mortgagee  or  taken  by 
him  under  the  mortgage. 

The  case  presents  such  an  elaborate  review  of  the  authorities,  that  we  give  it 
In  f  oU  In  advance  of  its  report  in  the  regular  series. 

PuKFJM,  C.  J.  This  is  an  action  of  trover  for  the  conversion  of  certain 
articles  of  personal  property,  which  the  plaintur  claims  to  own,  as  administra- 
tor on  the  estate  of  the  late  WiUiam  B.  Lawton.  The  title  of  WiUiam  B. 
Lawtoii  accrued  to  him  under  two  mortgages,  executed  to  him  by  the  defendant, 
Kicholas  C.  Briggs,  and  dated  respectively  January  1, 1867,  and  July  2,  1870 
The  second  mortgage  purports  to  convey  to  Lawton  *'  all  and  singular  the  tools, 
fixtures,  stock  in  trade  for  the  manufacture  of  carriages,  and  also  all  carriages 
made  or  in  process  of  manufacture,  now  in  my  carriage  factory.  No.  264  High 
street,  in  said  city  (Providence),  together  with  aU  my  right,  title  and  interest  In 
and  to  the  land  and  building  used  for  and  in  connection  with  said  factory. 
And  also  aU  and  every  article  and  thing  that  may  be  hereafter  purchased  by 
me  to  replaoe  or  renew  the  artiolee  and  thincs  herein-bef  ore  conveyedi  and  alio 
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•11  atook,  tools,  fixtares  and  oarrlages,  whether  manafaotured  or  lu  prooev  of 
maiiufaoture,  that  may  be  hereafter  parohaeed  bj  me  to  be  used  in  or  about 
my  boBinees  of  buying  and  BelliiiK*  making  and  repairing  carriages."  On  the 
14th  of  August,  1876,  the  defendant,  Nicholas  C.  Brlggs,  made  to  the  defendauU 
Edwin  Wiiisor,  a  general  assignment  of  all  the  property  of  which  he  was  the 
lawful  owner,  excepting  only  what  and  so  much  as  was  exempt  from  attach- 
ment by  law,  in  trust  for  the  equal  benefit  of  all  his  creditors.  Under  this 
assignment  the  said  Adwin  Wiusor  took  possession  of  the  assigned  property, 
among  which  was  the  property  for  the  conversion  of  which  this  action  is 
brought.  It  appeared  at  the  trial,  which  was  had  before  the  court,  jury  trial 
being  waived,  that  only  a  small  part  of  the  property  which  is  in  controversy 
was  In  the  possession  or  ownership  of  the  said  Nicholas  C.  BrigRS  at  the  tyne 
the  second  mortgage  was  made,  the  larger  part  of  it  having  been  subsequently 
acquired  for  the  purpose,  however,  of  renewing  or  replacing  the  stock  and 
property  which  the  said  Nicholas  G.  Briggs  then  had.  The  case,  therefore 
raises  the  question  whether  a  mortgage  of  property  to  be  subsequently  acquired 
conveys  to  the  mortgagee  a  title  to  such  property  when  acquired,  which  is  valid 
at  law  as  against  the  mortgagor  or  his  voluntary  assignee.  The  question  is  one 
which,  so  far  as  we  know,  has  never  been  decided  In  this  State  by  the  Supreme 
Court  sitting  in  Banc. 

We  think  such  a  mortgage  is  Ineffectual  to  transfer  the  legal  title  of  the  prop- 
erty subsequently  acquired,  unless,  when  acquired,  possession  thereof  is  given 
to  the  mortgagee  or  taken  by  him  under  the  mortgage.  This  view  is  sup- 
ported by  numerous  oases  in  Massachusetts :  Jones  v.  Richardson^  10  Meto. 
481;  Moody  y.  Wright,  13  id.  17;  Barnard  v.  JE7atot^  '£  Cush.  294;  C-odman  v. 
Freeman^  8  id.  306;  Chedey  v.  Jonselyt^,  7  Gray,  480;  Htnshaw  v.  Bank  of  Bd- 
Iowa  FaUa,  10  id.  668;  by  cases  in  other  Stotes:  Otis  v.  801.  8  Barb.  S.  C  102; 
MiUiman  v.  Neher,  20  id.  37;  Hunt  v.  BuOock,  28  Til.  820;  Hamilton  v  Rogers, 
8  Md.  801;  Chynotoeth  v.  Tenney,  10  Wis.  887;  Farmers'  Loan  A  Trust  Co.  v. 
Commercial  Da7\k,  11  id.  207;  Single  v.  Phelps,  20  id.  396;  OaU  v.  BumeU,  7  Q. 
B.  860;  Lunn  v.  ThwiUon,  1  C.  B.  379;  Robinson  v.  McDotineU,  6  M.  &  S.  228; 
Congreve  v.  Evetts,  10  Exoh.  296;  also  in  26  Eng.  Law  &  Bki.  493.  The  reason  on 
which  the  cases  rest  is  expressed  in  the  maxim.  Nemo  dot  quod  non  habet.  No 
person  can  grant  or  charge  what  he  has  nut.  The  maxim,  in  its  strict  sense,  is 
confined  to  cases  at  law.  There  are  cases  in  equity  which  hold  that  such  a 
mo^tgiE^;e  is  effectual  to  charge  the  property,  when  acquired,  with  an  equitable 
lien,  or  to  create  an  equitable  title  in  it  in  favor  of  the  mortgagee  against  the 
mortgagor,  and  even,  as  some  of  the  cases  maintain,  against  attaching  credit* 
ors,  especially  where  they  have  actual  notice  of  the  mortgage.  HobroydT, 
Marshall,  10  H.  L.  Cas.  191;  MitcheU  v.  Winslow,  2  Story,  630;  Pennocketal,  v. 
Coe,  28  How.  (U.  S.)  117;  Galveston  R,  R.  Co,  v.  Cowdrey,  11  Wall.  450;  UniUd 
StaJtes  V.  New  OrUansR.  R.  Co.,  12  id.  862;  BtOtv.  EUett,  19id.  544;  SmiUkurti 
V.  Edmunds,  14  N.  J.  Eq.  406;  Tedford  v.  Y^tteo?^  3  Head,  311;  SUUrs  et  uat.  v. 
Lester,  48  Miss.  513;  Seymour  v.  Canandaigua  A  Niagara  FaUs  K.  A.  Co.,  25 
Barb.  S.  C.  284.  The  ground  of  these  decisions  is  that  the  mortgage,  though 
inoperative  as  a  conveyance,  is  operative  as  an  executory  contract  which 
attaches  to  the  property  when  acquired,  and  in  equity  transfers  the  beneficial 
interest  to  the  mortgagee,  the  mortgagor  being  held  as  trustee  for  him,  in  ac- 
cordance with  the  familiar  maxim  that  equity  considers  that  done  which  ought 
to  be  done.  But  in  the  case  at  bar  the  plaintiff  is  not  salng  in  equity,  but  at 
law  in  an  action  of  trover  for  the  tortious  conversion  of  the  property,  and  is 
suing  not  a  mere  wrong-doer,  bat  the  persons  having  the  legal  ownership  of  the 
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propertj,  and  oertalnlj,  therefore,  cannot  prevail  without  proof  of  Bomethlng 
more  than  a  merely  equitable  title  or  ioterest.  He  oug^ht  to  prove  that  he  has 
the  legal  title  or  ownerahip,  either  general  or  special,  and  the  right  of  present 
possession.  FuUon^  Adrn'r,  ▼.  FuUoti,  48  Barb.  8.  C.  681 ;  Herring  v.  Tilghman 
€t  ai.,  18  Ired.  882;  Kittian,  Adm'r^  v.  CarroU  id.  481;  LorwkUe  v.  Fairbrother, 
10  R.  I.  827. 

ft  is  tme,  langaage  was  used  in  some  of  the  cases  above  cited,  decided  in  the 
Sapreme  Court  of  the  United  States,  which  seems  to  go  beyond  what  we  have 
stated  to  be  the  effect  of  the  cases ;  but  the  oases  referred  to  were  cases  in 
equity,  and  we  presume,  therefore,  the  language  was  designed  to  express  the 
mle  in  equity,  and  not  at  law,  except  In  so  far  as  the  rule  at  law  had  been 
modified  by  statute,  or,  the  cases  being  railway  cases.  In  so  far  as  the  rule  may 
be  regarded  as  modified  by  oousldering  the  rolling  stoclc  and  equipment  of  a 
railroad  as  fixtures.  And  see  The  FartMr9*  Loan  A  Tnttt  Co,  v.  Bendrickson^ 
25  Barb.  S.  C.  484;  Pierce  v.  Emery.  82  N.  H.  484. 

The  plaintiff's  counsel  claims  that  there  are  cases  at  law  upon  the  authority 
of  which  he  is  entitled  to  recover.  He  cites  Chapman  v.  Weimer  et  oZ.,  4  Ohio 
St.  481 ;  Carr  v.  AOaU,  8  H.  &  N.  964;  ChideU  v.  Qalstoorthy.  6  C  B.  (N.  S.)  470. 
In  these  cases  possession  of  the  after-acquired  property  had  been  given  to  the 
mortgagee,  or  lawfully  taken  by  him  under  the  mortgage,  and  it  was  for  this 
reason  that  the  mortgagee  was  held  to  have  acquired  the  legal  title,  and  not  be- 
cause It  was  supposed  the  mortgage  Itself  was  effectual  to  transfer  It.  There 
are  numerous  cases  which  hold  that,  though  the  mortgage  per  se  Is  Inoperative 
to  transfer  the  legal  title,  possession  so  given  or  taken  under  it  transfers  the 
legal  title  to  the  mortgagee,  being  the  Notfus  tusttu  intervenietia  required  by 
Lord  Bacon's  maxim  to  give  effect  to  the  mortgage  as  a  dedaratio  prcscsdeiis. 
The  maxim  Is  **  Licet  ditpositio  de  interesae  future  sit  inutUis^  tamen  fieri  potest 
declaratio  ftracedens  qucb  tortiatur  eff^etum,  interveniente  viovo  aotu,"  Broom's 
Legal  Maxims,  488;  Hope  v.  Hayley,  6  El.  &B.  830;  also  iu  34  Rng.  Law  Ac  Bq. 
188;  Langton  v.  Horton,  1  Hare,  649;  Congreve  v.  Evette^  10  Exoh.  2U: >  also  In 
26Eng.  Law  &  Eq.488;  Baker  et  al,  v.  GHray  et  aZ.,  17  C.  B.  482;  Carrifigton  v. 
Smith,  8  Pick.  419;  Rowley  v.  Rice,  11  Mete.  883;  Rotoan  v.  Sharp's  i?</le  Matwf. 
Co,.  28  Conn.  282 ;  THtua  et.  aL  v.  Mabee  et  al.,  25  IU.  257 ;  Chopin  v.  Cram.  40  Me. 
681;  Bryony.  Smith, '/2  Ala.  534;  Farmers'  Loan  A  Trwd  Co  v.  Commercial 
Bank,  11  Wis.  207.  In  the  case  at  bar  the  plaintiff  has  never  acquired  the  legal 
title  iu  this  way,  for  he  has  never  been  in  pos8essl<m  of  the  property. 

The  plaintiff  also  claims  to  be  entitled  to  recover  upon  the  authority  of 
Abbott  V.  Goodwill  20  Me.  408.  The  mortgage  In  that  case  was  not  a  mortgage, 
of  property  to  be  subsequently  acquired.  It  was  a  mortgage  given  to  secure 
the  payment  of  certain  notes  upon  a  stock  of  goods  then  in  the  possession  of 
the  mortgagor,  and  contained  a  stipulation  that  the  mortgagor  should  retain 
possession  of  the  goods,  '^and  pay  over  and  account  for  the  proceeds  of  all 
sales  of  said  goods  to  them  (the  mortgagees),  to  be  applied  iu  i>ayment  of  said 
notes,  or  directly  to  apply  said  proceeds  to  the  payment  of  said  notes,  at  the 
discretion"  of  the  mortgagees.  The  action  was  trespass  for  taking  four  hun- 
di«d  casks  of  lime,  obtained  by  the  mortgagor  iu  exchange  for  goods  or  the 
proceeds  of  goods  mortgaged  to  the  plaiutlffs.  The  court  sustained  the  action, 
holding  that  the  lime  must  be  considered  as  substituted  for  and  representing 
the  goods  which  were  mortgasred,  having  been  exchanged  for  them  or  their 
proceeds,  by  the  mortgagor  acting  as  the  agent  of  the  mortgagees. 

In  the  case  at  bar  there  was  no  stipulation  reserving  to  the  mortgagee  con- 
tiol  of  tlie  piooeedB  of  the  property  sold  by  the  mortgagor,  and,  moreover,  then 
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is  no  eyidenoe  that  the  new  property  was  paid  for  out  of  the  prooeeds  of  the 
old,  or,  in  fact,  that  it  was  paid  for  at  all,  though  there  is  tfridenoe  that  it  was 
aoquired  to  renew  or  replaoe  the  old.  We  think,  therefore,  the  ease  of  AbftoU 
▼.  Ooodwin,  20  Me.  406,  is  not  an  aathoritj  which  can  control  the  ease  at  bar. 
And  see  RMnes  v,  Phelpa^  8  III.  466;  HoUy  v.  Broioih^  14  Conn.  256,  286;  Levy 
▼.  Welsh.  2  Edw.  Ch.  438;  Chopin  ▼.  Cram,  40 Me.  6«1. 

In  EamiUon  ▼.  Sogers,  8  Md.  801,  it  was  held  that  a  mortgage  of  goods  in  a 
store,  **  together  with  all  renewals  and  substitutions  for  the  same  or  aaj  part 
or  parts  thereof,"  did  not  convey  subseqaently-aoquired  goods  so  as  to  giye  the 
mortgagee  an  action  at  law  against  a  party  seising  them.  And  Rose  el  ol.  v. 
Bevan,  10  Md.  466,  maintains  that  the  rule  is  the  same  even  though  tba  new 
goods  are  paid  for  out  of  the  proceeds  of  the  old.  And  in  Massachnsatta.  siiah 
mortgages  have  been  repeatedly  condemned  as  ineffectual  to  confer  any  title 
to  the  goods  subsequently  acquired,  though  acquired  in  the  usual  course  cf 
business,  and  by  way  of  substitution  for  goods  which  were  mortgaged.  Jtmu 
▼.  Richardson,  10  Mete.  481;  Moody  ▼.  WHffihU  IB  id.  17;  Bamnwi  ▼.  Saion 
it  of.,  2  Gush.  284.  A.nd  see  Codman  ▼.  Frseman,  8  id.  806.  In  the  case  at  bar 
the  only  fact  proved  is  that  the  new  goods  were  acquired  in  the  usual  oouse 
of  business  to  replaoe  the  old.  We  do  not  think  this  is  enough  to  give  the 
mortgagee  the  same  title  In  the  new  goods  which  he  had  In  the  old,  or.  In  fact, 
to  give  him  any  legal  title  in  them.  The  plaintiff  contends  that  the  defend- 
ants are  estopped  from  denying  his  title.  The  facts  set  up  by  the  defendants 
are  not  in  contradiction  of,  but  in  conformity  with  the  mortgages.  The  aoti- 
gages  contain  no  express  covenants  of  title.  The  ease,  therefore,  diseloses  no 
ground  for  the  application  of  the  doctrine  of  estoppel.  Cftynotselfc  ▼•  IVwney 
e«al.,10Wis.  897. 

We  decide  that  the  plaintiff  cannot  recover  in  this  action  for  goods  aoqvlrsd 
after  the  mortgage  was  given. 


Shattuck,  appellant^  y.  Lamb. 

<«6  N.  Y.  489.) 

Oo9snant  far  qtnst  st^oyment  —  saBUnds  to  UUs — imMUy  ^ 

obkdn  possession. 

Where  land  conveyed  with  covenant  of  quiet  enjc^npent  la  in  the  poMO— ion  d 
a  stranger  onder  paramount  title  who  keepa  oat  the  grantee,  the  eoiveiiant  Is 
broken.    Overruling  Korts  v.  Oa/rp  enter,  6  Johns.  190. 

ACTION  to  reoover  damages  for  breach  of  a  covenant  for  qniet 
enjoyment.  The  opinion  states  the  case.  At  the  trial  of  the 
action  the  conrt  directed  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  Supreme  Court  at  Oeneral  Term,  but  the  Oenend 
Term  denied  the  motion  for  judgment  on  the  verdict  upon  the 
ground  that  the  plaintiff  never  having  had  possession,  there  was  no 
breach  of  the  covenant. 
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David  B.  Prosser^  for  appellant.  The  coYenants  in  the  deed 
from  Lamb  to  plaintiff  were  general,  and  extended  to  any  and 
every  lawful  disturbance  of  plaintiff  in  the  possession  of  said 
premises  or  any  part  thereof.  Rickert  v.  Snyder,  9  Wend.  416  ; 
Fowler  v.  Polingy  6  Barb.  166  ;  Webb  v.  Alexander,  7  Wend.  281. 
Possession  by  Campbell  at  the  time  of  the  conyeyance  by  Lamb  to 
Shattuck  under  a  paramount  title  was  of  itself  an  eviction  by 
paramount  title,  and  constituted  a  breach  of  the  covenant  for  quiet 
enjoyment  and  warranty  in  the  deed  from  Lamb  to  plaintiff.  Orist 
V.  Hodges,  3  Dev.  (N.  C.)  200 ;  Eawle  on  Cov.  for  Title,  162-172, 
and  notes  (4th  ed.) ;  Duval  v.  Craig,  2  Wheat  62 ;  Noonan  v.  Lee^ 
2  Black  (U.  S.),  507 ;  Curtis  v.  Deering,  12  Me.  501 ;  Blanchard  v. 
Blanchard,  48  id.  174  ;  PMps  v.  Satoyer,  1  Aik.  (Vt)  158;  Park 
V.  BaUs,  12  Vt  381  ;  University  of  Vt.  v.  Joslyn,  21  id.  52 ; 
Clark  V.  Conroe,  38  id.  475 ;  Buss  v.  Steele,  40  id.  315  ;  Loomis  v. 
Bedea,  11  N.  H.  74 ;  MtOer  v.  Halsey,  2  Green  (N.  J.),  59 ;  Card- 
fwr  V.  KeteUas,  3  Hill,  330 ;  Small  v.  Reeves,  14  Ind.  164 ;  Wilder 
V.  Ireland,  8  Jones'  L.  R.  (N.  0. )  87 ;  Randolph  v.  Meeks,  Mart  & 
Y.  58  ;  CadweU  v.  Kiripairick,  6  Ala.  60 ;  Banks  v.  Whitehead,  7 
id.  83  ;  Dennis  v.  Heath,  11  Smed.  &  M.  (Miss.)  206  ;  Witty  v.  High- 
tower,  12  id.  478 ;  Cummim  v.  Kennedy,  3  Littell  (Kyi),  123  ;  Bar- 
mtt  V.  Montgomery,  6  Monr.  (Ky.)  328 ;  Playter  v.  Cunningham, 
21  CaL  229  ;  Moore  v.  Vail,  17  IlL  185 ;  Murphy  v.  Price,  48  Mo. 
250 ;  Rea  v.  MinkUr,  5  Lans.  196  ;  Piatt  on  Gov.  327 ;  Ludwell  v. 
Newman,  6  T.  B.  458  ;  Waldron  v.  McCarty,  3  Johns.  471 ;  Kort» 
V.  Carpenter,  5  id.  120 ;  Kerr  v.  Shaw,  13  id.  236  ;  St.  John  v. 
Palmer,  5  Hill,  599 ;  Winslow  v.  McCaO,  32  Barb.  241 ;  Hunt  v. 
Amidon,  4t  Hill,  345  ;  Cowdrey  v.  (7ot^,  44  N.  Y.  382 ;  Duval  v. 
Craig,  2  Wheat  45. 

Charles  O.  Judd,  for  respondent     The  covenant  for  quiet  en* 
joyment  could  only  be  broken  by  an  actual  eviction  or  actual  ouster 
after  possession  had  been  taken  by  the  covenantee.      Rindskopf  v. 
F.  L.  and  T,  Co.,  58  Barb.  36,  49  ;  Kerr  v.  Shaw,  13  Johns.  236  ; 
Waldron  v.  McCarty,  3  id.  471 ;  Kortu  v.  Carpenter,  5  id.  120 : 
Webb  V.  Alexander,  7  Wend.  281,  284 ;  St.  John  v.  Palmer,  5  Hil^ 
599  ;  Beddoe  v.  Wadsworth,  21  Wend.  125  ;   Kelly  v.  D.  Ch.  Sche- 
nectady, 2  Hill,  111 ;  Fowler  v.  Poling,  6  Barb.  165, 170, 172  ;  Bly- 
denburgh   v.  Cotheal,  1  Duer,  176,  196 ;  Winslow  v.  J/bCbU,  32 
Barb.  241 ;  Fri^ee  v.  Hoffnagle,  11  Johns.  50 ;  Vandekarr  v.  Fai^ 
VoL.XXn.  — 88 
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dekarty  id.  122 ;  Jackson  v.  Bice,  3  Weud.  182 ;  Biekmi  r.  Snyder, 
9  id.  422. 

Ea&l,  0.  The  action  was  to  recover  damages  for  an  alleged 
breach  of  the  usual  coTcnant  of  warranty  for  quiet  enjoyment  con- 
tained in  a  deed,  made  by  defendant  to  plaintiff,  of  land  situate  in 
Tates  county.  At  the  time  of  the  execution  of  the  deed,  a  poi^ 
tion  of  the  land  was  in  fche  actual  possession  of  one  Campbell, 
under  paramount  title,  and  the  plaintiff  was  not  able  to  obtain 
possession  of  such  part.  He  once  entered  upon  the  land  and 
Campbell  sued  him  for  trespass  and  recovered  on  the  strength  of 
his  title.  During  the  pendency  of  that  suit,  plaintiff  sued  Camp- 
bell in  ejectment  and  was  defeated  by  his  superior  title.  Plaintiff 
gave  defendant  notice  of  both  actions,  and  requested  his  assistance 
in  prosecuting  the  one  and  defending  the  other.  A  verdict  having 
been  taken  for  plaintiff  at  the  Circuit,  he  was  defeated  and  judg- 
ment given  to  the  defendant  at  the  General  Term,  upon  the  sole 
ground  that  plaintiff,  never  having  been  in  possession  of  the 
land,  had  not  been  evicted  therefrom,  and  hence  that  there  was  no 
breach  of  the  covenant. 

The  sole  question,  therefore^  for  our  consideration  is,  whether  the 
covenant  for  quiet  enjoyment  in  a  deed  of  land  is  broken,  so  as  to 
enable  the  covenantee  to  maintain  an  action  thereon,  where  the  land 
at  the  time  of  the  execution  of  the  deed  was  in  the  possession  of  a 
third  person  under  paramount  titie,  and  thus  the  covenantee  was 
unable  to  obtain  possession.  This  question  is  not  free  from  doubt 
under  the  decisions  of  the  courts  of  this  State.  The  language  of 
the  covenant  is  broad  enough  to  cover  a  case  like  this,  as  well  as 
one  where  the  covenantee  has  obtained  possession  and  has  then 
been  evicted  by  one  having  a  superior  title.  There  is  just  as 
much  reason  for  applying  it  to  one  case  as  the  other,  and  both 
cases  seem  tx)  be  equally  within  the  presumed  intention  of  the  par- 
ties. The  rule  that  there  must  be  an  eviction  before  there  can  be 
a  recovery  upon  such  a  covenant  has  its  foundation  in  the  reason 
that  the  covenantee  who  has  obtained  possession  should  not  be  per- 
mitted to  recover  for  breach  of  covenant  for  a  mere  failure  or 
defect  of  title,  so  long  as  he  is  left  in  possession,  as  he  may  never 
be  disturbed,  and  thus  may  never  suffer  damage  ;  and  the  rule  had 
its  origin  and  was  first  announced  at  a  time  when  conveyanoes  of 
land  were  made  by  livery  of  seizin,  and  possession  always  accom- 
panied the  transfer  of  titie.    It  is  not  applicable  to  a  case  where 
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the  covenantee  has  not  been  able  to  obtain  possession  for  the  reason 
that  another  was  in  possession  under  paramount  title.  There 
mast  doubtless  be  in  eyery  case,  what  is  equivalent  to  an  eyiction* 
The  covenantee  must  be  either  kept  out  or  put  out  of  possession. 
In  the  former  case  there  is  a  qucui  or  constructive  eviction  suffi- 
cient to  give  effect  to  the  covenant. 

The  only  case  which  I  have  been  able  to  find  decided,  either  in 
England  or  this  country,  which  is  nearly,  if  not  quite  in  point  for 
the  defendant,  is  that  of  Kortz  v.  Carpenter,  5  Johns.  120.  That 
was  an  action  for  breach  of  a  covenant  for  quiet  enjoyment,  and 
the  declaration  alleged  a  breach  of  this  covenant,  ^^and  that  the 
premises  described,  etc.,  at  the  time  of  executing  the  deed,  and  a 
long  time  before,  etc.,  to  wit,  time  out  of  mind,  were  adversely, 
by  lawful  title  and  right,  held,  possessed  and  enjoyed  by  the  pro- 
prietors and  claimants  of  the  great  or  Hardenbergh  patent,  etc., 
and  so  the  plaintiff  says,''  etc.  The  defendant  demurred  to  the 
declaration,  because  the  plaintiff  alleged  '^uo  eviction,  nor  any 
disturbance  to  or  interruption  of  the  plaintiff  in  the  enjojrment  of 
the  premises,  nor  any  act  alleged  to  have  been  done  in  relation  to 
the  premises  since  the  deed  was  executed."  There  was  joinder  in 
the  demurrer,  and  the  case  was  disposed  of  by  a  per  curiam 
opinion,  as  follows :  ''  This  ease  cannot  be  distinguished  from 
that  of  WMbvn  v.  MeOarty,  d  Johns.  471.  The  covenant  for  quiet 
enjoyment  goes  to  the  possession  and  not  to  the  title.  It  appears 
to  be  a  technical  rule  that  nothing  amounts  to  a  breach  of  this 
evfvnant  but  an  actual  eviction  or  disturbance  of  the  possession  of 
the  covenantees.  8  Oo.  89  b;  Gomyn's  Bep.,  AnoUy  228.  The  de- 
fendant is,  therefore,  entitled  to  judgment"  That  case  seems  to 
have  been  summarily  disposed  of,  and  for  the  broad  doctrine  laid 
down  there  was  little  or  no  authority.  In  the  case  of  Waldronj, 
McCarty,  the  covenantee  obtained  possession  of  the  premises,  and 
was  in  the  possession,  when  he  sued  for  breach  of  the  covenant, 
never  having  been  evicted,  and  hence  that  case  was  entirely  unlike 
the  latter  one  for  which  it  was  cited  as  authority.  The  case  of 
Kortz  V.  Carpenter  was  unlike  the  one  now  under  consideration  in 
this,  that  in  that  case  there  was  no  allegation  that  the  covenantee 
had  made  any  efforts  or  taken  any  legal  proceedings  to  obtain  pos- 
session ;  and  that  consideration  may  have  influenced  the  decision, 
for  at  that  time  it  was  supposed  that  there  must  have  been  an  evic- 
tion by  process  of  law  before  suit  oould  be  maintained  upon  suoh  a 
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covenant.  Oreeniy  y.  WUcockSf  2  Johns.  1 ;  Lansing  y.  Van 
Alstyne,  2  Wend.  564.  It  has^  however,  since  been  settled  in  this 
State  that  there  need  be  no  eviction  by  process  of  law,  but  that  a 
covenantee  may  volnntarily  surrender  possession  to  one  having 
paramount  title^  and  then  maintain  his  action  for  breach  of  cove 
nant.  OreenvauU  v.  Davis,  4  Hill,  643  ;  St.  John  v.  Palmer,  5  id. 
600  ;  Fowler  v.  Poling,  6  Barb.  165.  That  case  has  never  been 
followed  in  this  State  in  any  reported  cases  where  the  precise  ques- 
tion was  involved,  but  it  ha3  received  some  countenance  in  the 
dicta  of  learned  judges.  In  Bsddwfs  Executor  v.  Wadswarth,  21 
Wend.  120,  Oowek,  J.,  says  :  ''No  possession  ever  having  been 
taken  under  the  deed,  there  could  be  no  actual  eviction,  which  is 
said  to  be  essential  to  a  recovery  upon  a  covenant  of  warranty.** 
In  St.  John  v.  Palmer,  supra,  Bbonson,  J.,  says  :  **  If  the  cove- 
nantee never  had  the  possession,  or  if  he  had  the  possession  and 
retains  it  stiU,  it  is  impossible  that  there  should  have  been  an 
eviction,  and  no  action  will  lie,  however  hard  the  case  may  seem 
to  be.''  In  the  case  of  Rindskopf  v.  Farmerif  Loan  and  Trust 
Company,  58  Barb.  36,  there  was  a  general  covenant  to  warrant  and 
defend  the  premises  conveyed  against  all  lawful  claims,  and  it  was 
held  that  this  included  the  covenant  for  quiet  enjoyment.  In  that 
case,  the  deed  containing  the  covenant  was  executed  in  1852,  when 
third  parties  were  in  the  adverse  possession  of  the  premises  oon- 
veyed.  No  actions  were  commenced  to  recover  the  possession  until 
1867,  when  the  parties  in  possession  succeeded  upon  their  adverse 
possession.  Johnson,  J.,  writing  the  opinion,  after  saying,  that 
as  there  had  been  no  possession  under  the  conveyance,  there  could 
have  been  no  eviction,  says  :  '^  The  plaintiff,  and  others  claiming 
under  or  through  Friselle  (defendant's  grantee),  have  not  lost  their 
land  by  a  title  paramount  existing  at  the  time  the  covenant  in 
question  was  made  by  the  defendant,  but  by  their  own  laches  in 
suffering  an  imperfect  and  inferior  claim  of  title  to  became  a 
legal  title  paramount  to  theirs." 

On  the  contrary,  in  Withers  v.  Powers,  2  Sandl  Gh.  350,  note, 
it  was  held,  that  ''  an  eviction  is  established  by  proof,  that  at  the 
time  of  the  purchase  the  lands  sold  were  actually  occupied  under 
a  valid  hostile  title,  so  that  the  purchaser  could  not  obtain  posses- 
sion of  the  same,  and  whereby  he  never  did  obtain  actual  posses- 
sion/' That  was  not  an  action  upon  any  covenant,  and  is  valuable 
only  as  some  authority  defining  what  may  constitute  a  legal  evic- 
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iion.  In  Gardner  y.  KeteUas,  3  Hill,  330^  Nblson,  Ch.  J.,  says  : 
'*  The  coyenant  of  quiet  enjoyment  means  to  insure  to  the  lessee  a 
legal  right  to  enter  and  enjoy  the  premises^  and  if  he  is  preyented 
from  entering  into  the  possession  by  a  person  already  in,  under  a 
paramount  title,  the  action  may  be  sustained.  That  was  decided 
in  Ludiaell  y.  Newman,  6  T.  B.  458.  In  such  a  case  no  ouster  or 
expulsion  is  necessary  on  which  to  predicate  a  suit,  as  the  lessee  is 
not  bound  to  enter  and  commit  a  trespass."  In  Winshw  y.  McCaU, 
32  Barb.  241,  the  action  was  for  breach  of  coyenant  of  warranty 
and  quiet  enjoyment,  and  the  premises  conyeyed  were,  at  the  time 
of  the  conyeyance,  in  the  possession  of  a  third  person,  and  the 
ooyenantee  was  neyer  actually  in  the  possession,  yet  it  was  held  that 
he  could  recoyer. 

It  will  thus  be  seen  that  the  rule  to  be  applied  to  such  a  case  as  this 
is  not  thoroughly  settled  in  this  State ;  at  least  not  so  thoroughly 
settled  as  to  forbid  further  consideration.  The  claim  that  an  action 
for  breach  of  coyenant  for  quiet  enjoyment  cannot  be  maintained 
when,  at  the  time  of  the  conyeyance,  the  premises  were  actually  in 
the  possession  of  a  third  person  under  a  paramount  title,  and  the 
coyenantee  has  not  been  able  to  obtain  possession,  has  receiyed  but 
little  countenance  outside  of  this  State.  The  rule  is  otherwise  in 
England  as  was  admitted  by  Judge  Oowbn,  in  BedcMs  Eosecutor  y. 
Wadeworthy  21  Wend.  126.  In  Clarke  v.  Harper,  found  in  6  Vin. 
427,  the  action  was  upon  an  express  coyenant  for  quiet  enjoyment 
The  plaintiff  set  forth  in  his  declaration  that  the  lands  belonged 
to  the  king,  who  had  conyeyed  them  to  J.  S.  The  defendant  de- 
murred because  the  plaintiff  did  not  allege  an  entry  by  himself, 
and  so  could  not  be  disturbed.  The  court  held  the  declaration 
good  for  haying  set  forth  a  title  in  the  patentee  of  the  king,  that 
the  plaintiff  should  not  be  enforced  to  enter  by  a  tortious  act,  and 
rendered  judgment  for  plaintiff.  This  same  principle  was  recog- 
nized in  Socket  y.  Glover,  10  Mod.  143  ;  and  in  LudweO  y.  Ifew- 
man,  6  T.  R  458,  it  was  decided  that  a  coyenant  for  quiet  enjoy- 
ment in  a  lease  meant  a  legal  entry  and  enjoyment,  and  was  broken 
by  a  prior  lease  to  another  who  had  taken  possession.  In  5  Went- 
worth's  PI.  53,  a  work  published  in  the  latter  part  of  the 
last  century,  there  is  a  form  of  declaration  in  an  action  of  coye- 
nant where  the  breach  assigned  is  that  the  plaintiff  was  hindered 
and  preyented  from  entering  and  was  kept  out  of  possession.  In 
Piatt  on  Ooy.  827,  it  is  said  that  to  qualify  a  piurty  to  support 
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an  action  on  a  covenant  for  quiet  enjoyment  some  podtiye  act 
of  molestation  or  some  deed  amounting  to  a  prohibition  of  enjoy- 
ment must  be  proyen,  but  that  '^it  is  not  to  be  understood  that  an 
ouster  or  expulsion  must  take  place  in  order  to  found  a  suit ;  it  is 
enough  that  the  quiet  enjoyment  of  the  covenantee  be  invaded  or 
prevented." 

"  The  rule^  as  thus  shown  to  exist  in  England,  has  been  generally 
followed  in  this  country.  In  Galdwett  v.  Kirlcpatrick,  6  Ala. 
(N.  S.)  60,  the  covenantee  was  never  in  possession,  and  it  waaheld 
that  to  constitute  a  breach  of  the  warranty  for  quiet  enjoyment  it 
is  not  necessary  there  should  be  an  actual  expulsion,  and  that  the 
covenant  secures  a  legal  entry  as  well  as  the  enjoyment.  In  Banks 
V.  Whitehead^  7  Ala.  (N.  S.)  83,  it  was  held  that,  in  an  action  of 
covenant  upon  a  general  warranty,  the  averment  that  at  the  sealing 
and  delivery  of  the  deed  one  N.  had  the  lawful  tiUe,  freehold  and 
possession  of  the  land  warranted,  and  still  continues  so  to  have  by 
reason  thereof,  the  grantee  is,  and  always  has  been,  unable  to  re- 
cover possession,"  shows  a  sufficient  breach  of  the  covenant  and  is 
equivident  to  the  assertion  of  a  legal  ouster.  In  Murphy  v.  Price, 
48  Mo.  247,  the  same  rule  was  laid  down  in  a  case  where 
the  covenantee  could  not  obtain  possession.  In  Moose  v. 
Vaile,  17  IlL  185,  it  was  held  that  if,  at  the  time  a  con- 
veyance is  made,  the  premises  conveyed  are  actually  in  the  posses* 
sion  of  a  third  party  claiming  under  a  paramount  titie,  it  amounts 
to  an  eviction  eo  instaniu  And  there  was  the  same  holding  in 
Playter  v.  Cunningham,  21  OaL  229,  in  the  case  of  a  lease  contain- 
ing a  covenant  for  quiet  enjoyment.  In  Oummings  v.  Kennedy,  S 
Littell  (Ky.),  118,  the  learned  judge  writing  the  opinion  forcibly 
says  :  **  According  to  our  rules,  if  the  covenantee  has  possession 
and  another  brings  his  action  and  evicts  him,  he  sues  on  his  cave- 
nant,  and  on  proving  that  he  gave  notice  of  the  action  of  eviction 
against  him  to  his  warrantor  so  as  to  enable  him  to  defend  it,  or 
that  a  recovery  was  had  against  him  by  titie  paramount,  so  that 
neither  he  nor  his  warrantor  could  have  defended  successfully,  this^ 
prima  faciei  sustains  the  breach  of  the  covenant  and  entitles  him 
to  recover ;  and  more  has  not  been  required  when  the  warrantee 
has  stood  as  a  demandant  in  the  action  of  eviction.  It  is  difficult 
to  assign  any  good  reason  why  the  same  proof  should  not  maintain 
the  breach  when  he  had  the  attitude  of  a  plaintiff  or  demandant 
In  the  first  case  he  has  entered  and  is  ousted  by  titie  paramount ; 
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in  the  latter  he  is  preyented  from  entering  and  enjoying  by  a  title 
of  the  same  character.  In  one  case  the  title  may  driye  him  from 
the  land  as  soon  as  he  is  on  it ;  in  the  other  he  is  precluded  from 
the  least  enjoyment,  or  even  entering  thereon.  The  efFect  is  the 
same,  or  worse,  in  the  latter  case,  than  the  former,  and  is  produced 
by  the  same  cause."  In  Witty  v.  ffightowery  12  S.&  M.  (Miss.)  478, 
it  was  decided  that  if,  at  the  time  of  the  sale,  there  is  a  paramount 
title  and  an  adyerse  possession  under  it,  the  holding  out  of  the 
purchaser  is  equivalent  to  eviction.  In  SmaU  v.  ReeveSy  14  Ind. 
163,  it  is  said  that  ^^any  adverse  possession  under  paramount  title 
at  the  time  of  the  conveyance,  it  seems,  is  an  eviction,  and 
renders  the  conveyance  made  utterly  void."  In  Parky-  Bates, 
12  Vt.  381,  the  action  was  upon  a  covenant  of  warranty,  and  it 
appeared  that  the  land  was  a  wood  lot,  and  that  the  plaintifF  had 
never  been  in  possession.  It  was  claimed  that  there  was  no  evic- 
tion, because  the  plaintifF  had  never  taken  possession.  Whitney, 
Ch.  J.,  said  :  ^' When  the  grantee  goes  into  possession  under  his 
deed,  he  can  maintain  no  action  on  his  covenant,  unless  there  is  an 
eviction.  Speaking  technically,  there  has  been  no  eviction  here, 
because  an  eviction  means  an  entry  and  expulsion.  But  there  are 
many  cases  when  an  action  may  be  maintained  on  this  covenant 
without  such  an  eviction  when  the  grantee  has  been  prevented  from 
entering  and  enjoying  the  premises.  *  *  *  i  apprehend  that, 
in  the  covenant  for  quiet  enjoyment,  and  a  fortiori  on  this  cove- 
nant of  warranty,  it  is  not  necessary  to  state  or  prove  a  technical 
eviction,  but  the  action  may  be  maintained  if  the  plaintiff  is  hin- 
dered and  prevented,  by  any  one  having  a  better  right,  from  enter- 
ing and  enjoying  the  premises  granted."  The  same  doctrine  was 
affirmed  in  Clark  v.  Estate  of  Conroe,  38  Vt.  469,  where  it  was 
held  that  when,  at  the  time  of  the  conveyance,  the  grantee  finds 
the  premises  in  possession  of  one  claiming  under  paramount  title, 
the  covenant  for  quiet  enjoyment  or  of  warranty  will  be  held  to  be 
broken  without  any  other  act  on  the  part  of  either  the  grantee  or 
the  claimant.  In  Duvall  v.  Craig ^  2  Wheat  62,  Judge  Sto&y  says  ;. 
'^Assuming  that  an  averment  of  an  entry  and  eviction  under  an 
elder  title  be,  in  general,  necessary  to  sustain  an  action  on  a  cove- 
nant against  incumbrances,  it  is  clear  that  it  cannot  be  always 
necessary.  If  the  grantee  be  unable  to  obtain  possession  in  conse- 
quence of  an  existing  possession  or  seizing  by  a  person  claiming 
and  holding  under  an  elder  title,  this  would  certainly  be  equiva- 
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lent  to  an  eviction,  and  a  breach  of  covenant*"  In  Noanan  t.  Zm. 
%  Black  (U.  S.),  507,  Mr.  Justice  Swaynb  says,  that,  ^' in  all  caaes 
where  there  is  adverse  possession  by  virtne  of  a  paramount  title, 
such  possession  is  regarded  as  eviction,  and  involves  a  breach  of 
the  covenant  of  warranty.'^  See,  also.  Ovist  v.  Hodges,  3  Dev.  (S. 
0.)  200. 

In  some  of  the  cases  cited,  the  covenant  sued  on  was  a  covenant 
of  warranty ;  but  it  has  been  held  that,  so  far  as  concerns  the  ques- 
tion under  consideration,  there  is  no  difFerence  between  a  covenant 
of  warranty  and  a  covenant  for  quiet  enjoyment.  Bsa  v.  MinkUr, 
5  Lans.  196,  and  cases  cited. 

In  Bawle  on  Covenants,  4th  ed.,  154,  after  a  criticism  of  many 
cases,  the  rule  is  laid  down  as  follows  :  *'  The  rule,  as  best  sup- 
ported by  reason  and  authority,  would  seem  to  be  this:  When,  at 
the  time  of  the  conveyance,  the  grantee  finds  the  premises  in  pos- 
session of  one  claiming  under  a  paramount  title,  the  covenant  for 
quiet  enjoyment  or  of  warranty  will  be  held  to  be  broken  without 
any  other  act  on  the  part  of  either  the  grantee  or  claimant ;  for 
the  latter  can  do  no  more  toward  the  assertion  of  his  title,  and  as 
to  the  former,  the  law  will  compel  no  one  to  commit  a  trespass  in 
order  to  establish  a  lawful  right  in  another  action."  In  2  HilL  on 
Beal  Property,  383,  it  is  said  that  '^  actual  entry  of  the  plaiutifF  is 
not  necessary  to  constitute  eviction.  His  deed  gives  him  construct- 
ive possession,  which  is  equivalent  to  entry."  In  3  Washburn  on 
Beal  Property,  398,  it  is  said  :  '^If  the  covenantee  find  another  in 
possession  under  a  paramount  right  when  he  takes  his  deed  he 
may  have  an  action  upon  this  covenant  (for  quiet  enjoyment)  with- 
out being  obliged  to  subject  himself  to  the  hazard  of  an  action  of 
trespass  by  first  entering  upon  the  premises  and  being  ousted." 

No  further  citation  of  authorities  is  necessary  or  usefuL  The 
defendant,  when  he  executed  the  conveyance  to  the  plaintifl,  had 
neither  title  nor  possession  to  give.  The  plaintiff  endeavored  to 
obtain  possession  and  was  prevented  by  Campbell,  who  was  in  pos- 
session under  paramount  title.  His  case  would  have  been  no 
stronger  if  Campbell  had  let  him  into  actual  possession  and  then 
immediately  ousted  him  by  process  of  law  or  a  voluntary  submis- 
sion to  the  superior  title.  The  facts  show  a  constructive  eviction. 
The  deed  was  inoperative  as  a  conveyance,  but  the  covenant  must 
have  effect  I  can  perceive  nothing  in  the  language,  or  in  the  na- 
ture of  the  covenant  for  quiet  enjoyment^  which  requires  fint  pos- 
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8e68ion  and  then  an  eyiction  before  a  breach  can  be  alleged.  Bat, 
if  such  were  the  case,  I  would  hold,  for  the  purpose  of  giving  efFect 
to  the  coTenanty  that  the  grantor  was  estopped  from  denying  that 
there  was  a  possession  for  an  instant  and  eo  instanii  an  eyiction  by 
the  paramount  title. 

It  follows  that  the  judgment  of  the  Oenend  Term  must  be  re- 
Tersed  and  judgment  ordered  for  the  plaintiff  on  the  rerdict^  with 
ooets. 

JudgmmU  rev$r9sd. 

DwiGHT)  O.y  deliTeved  a  dissenting  opinion. 
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Vtrdki  ftpan  an  indkimeni  eharping  diflermii  cfi 


A  gmienl  Teidiot  of  "  Guilty"  upon  an  indictment  containing  two  conatiy 
for  stealing  a  hone;  and  the  other  for  receiring  a  horse,  knowing  the 
to  hare  been  stolen,  is  error,  and  entitles  the  prisoner  to  a  esniris  d$ 


INDIOTMBNT  for  larceny  and  for  reoeiying  stolen  goods.  At 
the  trial  the  jury  rendered  a  verdict  of  ^'gnilty/'  and  theienpon 
the  prisoner  moyed  the  court  to  arrest  the  judgment  upon  the  ground 
that  the  bill  of  indictment  contained  two  counts  charging  different 
ofFenses  with  difFerent  punishments,  to-wit:  the  first  count  charg- 
ing the  larceny  of  a  horse^  and  the  second  charging  the  prisoner 
with  receiving  a  horse,  knowing  him  to  have  been  stolen,  and  thai 
the  jury  had  returned  a  verdict  of  guilty  generally. 

The  motion  was  overruled  by  the  court  and  judgmeiit  of 
prisonment  in  the  State  penitentiary  pronounoed* 

The  prisoner  appealed. 

Attorney- General  Hargrove  and  BaUoy,  for  the  State 
Starbuck  and  Tourgee,  for  the  prisoner. 
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Pbabsok,  0.  J.  Since  the  establishment  of  the  penitentiary 
offenses  against  the  pnblic  are  diyided  into  three  classes  *  1.  Of- 
fenses that  are  punished  by  hanging.  2.  Offenses  that  are  punished 
by  confinement  in  the  penitentiary.  3.  Offenses  that  are  punished 
by  fine  or  imprisonment  in  the  county  jail,  or  both. 

If  on  trial  for  an  offense  of  the  first  class  the  judge  directs  a 
mistrial,  he  is  required  to  find  the  facts,  and  his  action  is  the  sub- 
ject of  reyiew  in  this  court,  a  practice  based  on  the  sacred  principle 
of  the  common  law — ^no  man  shall  be  twice  put  in  jeopardy  of  life 
or  limb.  The  word  ^Mimb"  having  reference  to  the  barbarous 
punishment,  .which  has  now  become  obsolete,  of  striking  off  the 
hand.     Coke  Litt.  227;  3  Inst  110. 

On  a  trial  for  an  offense  of  the  other  two  classes,  the  discretion 
of  the  presiding  judge  is  not  the  subject  of  review,  and,  as  in  trials 
of  civil  actions,  he  assumes  the  responsibility  of  making  a  mistrial 
whenever  he  believes  it  proper  to  do  so  in  furtherance  of  justice. 
State  V.  Weaver,  13  Ired.  203;  Brady  v.  Beasm,  6  id.  425. 

In  State  v.  Williams,  9  Ired.  140,  it  is  said:  ''The  jury  should 
be  satisfied  that  the  prisoner  was  guilty  in  one  of  the  modes  well 
charged;  and  if  so,  it  was  manifestly  of  no  consequence  whether 
the  conviction  was  on  any  one  or  all  of  these  counts,  isince  the 
offenses  were  of  the  same  grade  and  the  punishment  the  same.  The 
instruction  might  relieve  the  jury  of  some  trouble  in  their  investi- 
gation, but  could  work  no  prejudice  to  the  prisoner.'' 

It  is  clear  our  case  does  not  come  within  that  principle,  for  the 
offenses  charged  in  the  two  counts  are  not  of  the  same  grade,  and 
the  punishment  is  not  the  same;  so,  upon  a  general  verdict,  ''  the 
record"  does  not  enable  the  court  to  know  upon  which  count,  in 
other  words,  for  which  offense,  the  prisoner  should  be  sentenced, 
and  no  judgment  can  be  given  without  inconsistency  and  error 
apparent  upon  the  face  of  the  record. 

By  the  act  of  1868  *'  stealing  a  horse"  is  made  both  as  to  the 
principal  and  the  accessor  before  the  fact,  subject  to  much  severer 
punishment  than  ordinary  larcenies  (see  Bat  Rev.,  chap.  32,  g 
17),  while  the  offense  of  receiving  a  horse  knowing  it  to  have  been 
stolen  is  left  as  before.  The  judge  in  passing  sentence  would  feel 
it  to  be  his  duty,  in  order  to  observe  the  grade  of  punishment,  to 
be  more  severe  in  punishing  ''  horse  stealing"  than  in  receiving  a 
stolen  horse ;  but  the  record  does  not  inform  him  of  which  one  of 
these  two  distdnot  offenses  the  prisoner  is  convicted.     During  the 
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war  actucU  horse  stealing  grew  into  alarming  proportions.  This 
crime  was  ^'a  sarvival  of  the  war/'  and  the  act  of  1868  was  passed 
to  remedy  the  evil  by  increasing  the  punishment  The  evil  was  so 
great  in  the  western  part  of  the  State  that  a  bill  was  offered  in  the 
General  Assembly  to  make  ^^  horse  stealing'' a  capital  crime.  It 
may  admit  of  question  whether,  construing  the  act  in  reference  to 
the  eyil  intended  to  be  remedied;  it  can  be  made  to  embrace  am- 
siruefive  horse  steaUng,  that  is,  obtaining  a  horse  with  the  consent 
of  the  owner  by  means  of  a  forged  order,  or  other  fraudulent  oon- 
triyance,  as  distinguished  from  o^^uo!  horse  stealing,  that  is,  taking 
and  carrying  away  a  horse  without  the  consent  of  the  owner. 
However  this  may  be,  the  offense  certainly  comes  within  the  words 
and  the  meaning  of  the  act  (Bat.  Bev.,  chap.  32,  §  66),  making 
it  a  misdemeanor  to  obtain  possession  of  property  by  means  of  any 
forged  or  counterfeit  paper,  etc,  wifch  intent  to  defraud  the  owner, 
etc.  This  embraces  a  horse  as  well  as  any  other  chattel.  There  is 
an  apparent  incongruity  in  making  the  same  act  amount  to 
''  horse  stealing"  under  the  highly  penal  act  of  1868,  or  to  a 
misdemeanor,  at  the  discretion  of  the  solicitor  who  draws  the  bill. 
This  may  account  for  the  reluctance  of  two  juries  to  convict  for 
the  crime  of  '^  horse  stealing." 

This  suggestion  is  made  for  the  consideration  of  the  solicitor,  in 
case  he  shall  consider  it  to  be  his  duty  to  p'h>secute  the  matter  any 
further  after  the  arrest  of  judgment. 

In  State  v.  Bailey,  73  N.  G.  70,  where  there  was  a  general 
verdict  upon  two  counts,  it  is  assumed  in  the  opinion  that  one  of 
the  counts  was  bad,  and  the  question  is  not  discussed. 

In  State  v.  Wise,  66  N.  G.  120,  it  did  not  appear  by  the 
record  proper,  to  wit :  the  bill  of  indictment,  plea,  issue  and  ver- 
dict, whether  the  prisoner  was  convicted  under  the  act  of  1869, 
which  punishes  the  crime  of  arson  by  imprisonment  in  the  peniten- 
tiary, or  under  the  act  of  1871,  which  punishes  the  crime  by 
hanging. 

For  this  error  the  judgment  is  reversed,  and  the  court  takes  no 
notioe  of  the  fact  set  out  in  '^  the  statement  of  the  case,"  that  the 
crime  was  committed  in  August,  1871,  after  the  act  of  1871  had 
gone  into  effect,  on  the  ground  that  '^  the  court  must  be  informed 
judicially,  by  the  record,  under  which  of  these  two  statutes  the 
prisoner  is  convicted,  before  it  can  proceed  to  judgment  P  "  Brror 
apparent  on  the  faoe  of  the  record  cannot  be  cured  by  a  statement 


FEBRUARY  TERM,  1876.  669 

State  y.  Parker. 

of  the  judge.  So,  in  our  case,  the  error  apparent  on  the  face  of 
the  record  is  not  cored,  because  his  honor  sets  out  the  fact  that 
''  on  the  trial  no  evidence  was  offered  bearing  upon  the  second 
count/'  Upon  motion  in  arrest  of  judgment,  as  upon  demurrers 
and  writs  of  error,  the  court  is  confined  to  what  is  apparen  t  on 
the  face  of  the  record.  This  is  familiar  learning,  which  applies 
both  to  the  civil  and  criminal  side  of  the  docket.  A  statement  of 
the  case  from  the  judge's  note  is  only  relevant  to  motions  for  a 
venire  de  novo  and  the  like. 

There  is  error.     Judgment   reversed.    This  opinion  will  be 
certified,  to  the  end  that  proceedings  may  be  had  agreeable  to  law. 

Pbb  Oubiam.  JudgmefU  reversed. 


Statb  v.  Pabkbb. 

(75  N.  0.  M8.) 
AmouU  —  arrest — unlawful  detention. 

A  ocmstable  arrested,  withoat  warrant,  a  person  who  was  intoxieated,  and  im- 
priaoned  him  in  the  "lock-up  "  until  he  became  sober,  when  he  discharged 
him  without  taking  him  before  a  magistrate.  HMy  that  the  constable 
was  gull tjT  of  a  criminal  assault  and  battery.* 

INDICTMENT  for  an  assault  and  battery. 
On  the  trial  below  the  jury  returned  the  following  special  ver- 
dict, to  wit : 

(1)  That  the  defendant  did  arrest  the  prosecutor,  Robert  Starkey, 
and  against  his  consent  put  him  in  the  '^  lock-up,"  at  Marlboro', 
and  released  him  as  soon  as  he  became  sober. 

(2)  That  the  defendant  was  town  constable  for  the  village  of 
Marlboro',  and  arrested  and  imprisoned  Robert  Starkey  as  he 
thought  in  discharge  of  his  official  duty,  as  he  so  declared  at  the 
time,  though  he  had  no  kind  of  process  upon  which  to  make  the 
arrest. 

(3)  That  Starkey  at  the  time  when  arrested  and  imprisoned  was 
intoxicated  on  or  near  the  public  streets  of  Marlboro',  in  full  view  of 
the  citizens  thereof,  though  at  the  time  he  was  saying  nothing  and 
using  no  profane  or  vulgar  language. 

«  See,  also,  Broefc  y.  Stinwon,  U  Am.  Bep.  800 ;  106  Mass.  no. 
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(4)  That  the  town  of  Marlboro'  was  incorporated,  and  the 
commissioners  had  passed  the  following  ordinance,  which  was  in 
force  at  the  time  of  the  alleged  assault : 

"  Any  person  found  in  a  state  of  intoxication,  or  asing  Tulgar  or 
profane  language,  is  declared  a  nuisance,  and  shall  incur  a  penalty 
not  to  exceed  ten  dollars  for  each  offense." 

Upon  this  special  verdict  his  honor  adjudged  the  defendant  not 
guilty,  and  discharged  him. 

From  this  judgment  the  solicitor  for  the  State  appealed. 

AUamey' General  HargrovBy  for  the  State. 

c 

Defendant  had  no  counsel  in  this  court 

Bynum,  J.  Admitting  that  the  ordinance  in  question  is  a  Talid 
one,  it  nowhere  confers,  and  it  could  not  constitutionally  oonfer 
upon  a  constable,  a  ministerial  officer,  the  power  to  arrest  and  im- 
prison for  a  penalty  incurred  or  for  any  other  violation  of  law, 
except  it  may  be  for  safe  custody.  Men  may  not  be  arrested,  im- 
prisoned and  released  upon  the  judgment  or  at  the  discretion  of  a 
constable  or  any  one  else.  If  the  alleged  offense  be  criminal  in  its 
character  and  committed  in  the  presence  of  the  officer,  he  may 
arrest  and  take  the  offender  before  a  magistrate  for  triaL  If  the 
offense  is  penal  only,  and  not  a  misdemeanor,  the  penalty  can  be 
recovered  by  action  only.  Oommissioners  of  Waehington  v.  Drank^ 
1  Jones,  436  ;  Bat.  Bev.,  ch.  Ill,  g  20. 

If  the  offense  be  a  misdemeanor,  then  it  must  be  tried  as  other 
misdemeanors.  Here  the  prosecutor  was  not  sued  for  the  penalty 
of  ten  dollars  imposed  by  the  ordinance,  nor  was  he  arrested  and 
taken  before  a  magistrate  for  trial  for  a  criminal  offense  ;  but  the 
constable  arrested  and  imprisoned  him,  not  for  safe-keeping  until 
he  could  be  tried  before  a  competent  tribunal,  but  he  imprisoned 
him  until  he  became  sober,  according  to  his  judgment,  and  then 
released  him.  The  constable  thus  constituted  himself  the  judge, 
jury  and  executioner.    This  is  the  best  description  of  despotism. 

It  is  unnecessary  to  decide  whether  the  ordinance,  from  its  gen- 
wality  and  vagueness,  is  not  inoperative  and  void. 

Upon  the  special  verdict,  the  defendant  is,  in  law,  guilty. 

There  is  error.    This  will  be  certified,  to  the  end  that  the  court 

below  may  proceed  to  judgment 

Judffmeni  rev&rML 
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ao  N.  C.  IQB.) 

Ci$miiiiuiianal  Imu  ^  akOtUe  appropriating  unclaimed  ditidendi  to  pMic  tuea, 

A  itfttute  proTlded  that  all  divldendB  declared  by  any  oorporatloii.  whieh 
ahoald  not  be  claimed  within  five  jean,  by  persona  entitled  thereto,  ahoald 
be  devoted  to  a  public  uae.    HM  anoonstitational. 

ACTION  for  money.  The  plaintifFs  alleged  that  they  were  entitled 
to  all  the  diTidends  declared  by  any  corporation  chartered  nnder 
the  law8  of  this  State,  which  have  not  been  recovered  or  claimed  by  the 
parties  entitled  thereto,  for  five  years  after  said  dividends  were  de- 
clared,by  virtue  of  the  provisions  of  chapter  236,  Laws  1874-'5;  that 
the  defendant  company  had,  at  divers  times,  declared  dividends  to  its 
stockholders,  which  dividends  have  remained  unpaid  for  more  than 
five  years,  for  the  reason  that  they  have  not  been  received  or 
claimed  by  the  parties  entitled  thereto  ;  and  demanded  judgment 
for  an  account  of  the  dividends  declared  and  unclaimed  as  afore- 
said,  to  the  end  that  the  amount  ascertained  might  be  paid  to  the 
plaintiffs. 
The  defendant  demurred  to  the  complaint  and  assigned  as  cause. 

1.  That  according  to  the  true  intent  and  meaning  of  Art  IX, 
§  6,  of  the  Oonstitution,  a  cause  of  action  may  be  given  for  divi- 
dends or  distributive  shares  of  the  estates  of  deceased  persons,  but 
not  against  the  defendant 

2.  That  the  act  of  assembly  referred  to  in  the  complaint  is 
unconstitutional  and  inoperative,  so  far  as  it  purports  to  give  to 
plaintiffs  a  right  to  claim  dividends  declared  to  stockholders. 

3.  That  the  defendant  company  has  the  right  to  declare  divi- 
dends, and  the  stockholders  to  receive  the  same  when  they  see  fit, 
and  it  is  beyond  the  power  of  the  legislature  to  invade  this  private 
right  by  an  enactment 

His  honor  sustained  the  demurrer  and  dismissed  the  action. 
Judgment  in  favor  of  defendant  for  costs.    Appeal  by  plaintifb. 

BaUle  dk  Mordscaiy  for  plaintiffs. 
JHUard  dt  Oilmer,  for  defendant 
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Bthtum,  J.  The  Oonstitutioii  of  the  State,  Art  IX,  §  6,  dechuret 
''that  all  the  property  which  has  heretofore  aooroed  to  the  State, 
or  shall  hereafter  accrue  from  escheats,  nnclaimed  dividends,  or 
distribative  shares  of  the  estates  of  deceased  persons,  shall  be  ap- 
propriated to  the  use  of  the  University." 

Purporting  to  carry  into  effect  this  constitutional  provision,  the 
legislature,  by  an  act  ratified  the  22d  of  March,  1875,  enacted: 
'^  That  all  dividends  heretofore  declared,  or  which  shall  hereafter 
be  declared  by  any  corporation,  company  or  association,  whether 
chartered  or  not,  which  shall  not  be  recovered  or  claimed  by  snit^ 
by  the  parties  entitled  thereto,  for  five  years  after  the  same  were 
or  shall  be  declared,'^  shall  be  paid  by  the  corporation,  eta,  to  the 
Trustees  of  the  University  of  North  Carolina,  and  they  are  author- 
ized to  sue  for  and  collect  the  dividends  and  hold  them  without 
liability  for  profit  or  interest;  and  if  np  claim  is  preferred  within 
ten  years,  then  to  hold  the  same  absolutely. 

The  question  presented  is,  whether  the  provisions  of  the  act  are 
warranted  by  article  IX,  section  6,  of  the  Oonstitution,  which  we 
have  cited.  We  do  not  think  they  are.  ^'Dividends''  is  a  word  of  very 
general  and  indefinite  meaning.  It  has,  in  law,  no  particular  and 
technical  signification.  As  it  is  used  in  the  Oonstitution  we  think 
it  is  synonymous  with  ''  distributive  shares,"  and  used  as  a  con- 
vertible term,  meaning  the  same  thing,  to  wit,  "  dividends  or  dis- 
tributive shares  of  the  estates  of  deceased  persons."  It  is  true, 
the  punctuation  of  a  comma  after  the  word  '^dividends,"  as  the 
section  is  presented,  would  seem  to  favor  the  plaintijFs  oonstmo- 
tion,  but  when,  by  disregarding  this  punctuation,  a  construction  is 
given  to  the  Oonstitution,  which  makes  it  consistent  with  its  other 
parts,  and  those  great  rights  it  is  intended  to  secure,  the  courts 
cannot  hesitate  to  adopt  that  course.  Oooley,  171.  Unless  the 
word  ^^ dividend"  is  restricted  by  its  context  to  a  particular  sub- 
ject, it  will  apply  to  and  embrace  many  other  estates  and  interests 
with  as  much  propriety  as  those  of  corporations  and  companies, 
but  which  were  certainly  not  supposed  to  fall  within  its  scope  and 
operation  ;  as  for  example,  the  dividends  of  a  bankrupt's  estate, 
and  dividends  to  be  paid  by  the  more  to  the  less  valuable  shares  in 
proceedings  in  partition.  Bat.  Rev.,  ch.  84,  §  6.  Such  a  general 
and  questionable  application  of  the  term,  we  think,  was  not  de- 
signed by  the  framers  of  the  Oonstitution. 
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It  has  been  heretofore  decided  that  the  unirersity  is  a  public  in- 
fititntion  and  body  politic,  founded  by  the  State  on  the  public 
funds  and  for  a  general  public  charity  ;  and  that  an  administrator 
is  an  officer  appointed  by  the  State,  in  the  exercise  of  a  political 
trust,  to  take  charge  of  dead  men's  estates ;  and  that  getting  his 
office  and  the  possession  of  the  assets  from  public  authority,  he 
must  execute  the  office  and  account  for  and  deposit  the  property, 
under  the  direction  of  the  law.  It  is,  therefore,  held  to  be  com- 
petent for  the  legislature  to  enact,  that  an  administrator  should, 
after  a  reasonable  time,  pay  an  unclaimed  surplus  of  the  estate, 
either  to  the  University  or  other  person  charged  by  law  with  the 
keeping  of  the  same,  for  the  benefit  of  creditors  and  next  of  kin. 
It  is  merely  changing  the  fund  from  one  agency  of  the  State  to 
another  without  changing  the  trust.  University  v.  MauUsby,  8 
Ired.  Eq.  257. 

But  assuming  that  the  State  may,  in  analogy  to  the  power  it 
originally  possessed  in  England,  dispose  of  the  surplus  of  a  de- 
ceased person's  estate,  after  the  payment  of  his  debts,  by  first 
transferring  the  custody  and  use  of  it  to  the  University,  and  finally 
the  absolute  property,  we  know  of  no  principle  or  audiority  which 
extends  that  doctrine  to  the  estates  of  living  persons  or  existing 
private  corporations.  A  dividend  declared  by  and  due  from  a 
private  corporation  is  a  debt  due  to  the  shareholder  and  is  recovera- 
ble as  such.  If  A  owes  a  debt  to  B,  and  the  legislature  should  enact, 
that  if  B  fails  to  recover  or  sue  for  it  within  five  years,  the  debt 
shall  be  taken  from  B  and  given  to  0,  it  will  scarcely  be  denied 
that  this  would  be  confiscation  and  prohibited  by  section  17,  article  1^ 
of  the  Constitution.  The  contention  of  the  plaintiff  is  not  against 
an  administrator  for  a  surplus  of  a  dead  man's  estate  unclaimed  in 
his  hands,  but  it  is  against  a  corporation,  to  recover  a  debt  which 
that  corporation  owes  to  a  living  man,  the  owner  of  the  dividend, 
who  sees  fit  not  to  pursue  his  debtor  for  the  present.  But  if  the 
legislative  act  is  based  upon  the  presumption,  that  the  owner  of  the 
dividend  has  died,  leaving  no  claimant  to  his  property,  it  does  not 
help  the  plaintiff's  case,  for  in  that  event,  the  debt  or  dividend 
must  devolve  upon  a  legal  representative  and  be  disposed  of  in  due 
course  of  administration,  first  t.o  creditors,  and  then  to  the  next 
of  kin.  In  WiUiamson  v.  Leland,  2  Pet .  657,  the  court  said : 
**  Vie  know  of  no  case  in  which  a  legislative  act  to  transfer  the 
property  from  A  to  B  without  his  consent^  has  ever  been  held  a 
Vol.  XXII.  —  85 
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oonstitiitional  exercise  o^  the  legislative  power  in  any  State  in  the 
Union.  On  the  contrary,  it  has  been  constantly  resisted  as  incon- 
sistent with  jast  principles,  by  every  judicial  tribunal  in  which  it 
has  been  attempted  to  be  enforced."  Terrett  y.  Thylar,  9  Crandu 
43  ;  Oooley  on  Const.  Lim.  165-'6. 

The  counsel  for  the  plain tifF  endeavored  to  support  iheir  case 
by  drawing  an  analogy  between  the  operation  of  the  statute  of 
limitations  and  the  act  under  which  they  claim.  The  analogy  fails 
them.  The  statute  of  limitations  bars  the  remedy  only,  and  the 
debtor  retains  the  possession  of  his  property.  But  the  act  under 
review  not  only  bars  the  creditor  of  his  right  of  recovery,  but 
takes  from  him  his  property,  transfers  it  to  another,  and  enables 
that  other  to  recover  and  own  it.  The  creditor  not  only  loaes  his 
property,  but  by  the  magic  of  this  act  and  without  consideration 
received,  it  is  vested  absolutely  in  another — it  matters  not  whether 
that  other  is  the  State  or  its  appointee. 

But  again  :  the  defendant  is  a  chartered  corporation,  founded  by 
individuals  on  their  own  funds  and  for  their  own  emolument  The 
government  of  the  corporation  is  fixed  by  the  charter,  and  is  unal- 
terable except  by  its  own  consent.  Its  property,  also,  is  as  secure 
as  that  of  the  individual  citizen.  Whatever  advantages  it  has  ob- 
tained by  the  grant  of  the  State,  they  are  exclusive  to  the  corpora- 
tion. University  v.  MauUsby,  8  Ired.  £q.  257.  All  contracts  be- 
tween the  corporation  itself  and  the  stockholders,  which  are  made 
pursuant  to  the  charter,  are  equally  inviolable.  So  whether  we 
consider  the  corporation  as  a  trustee  for  the  dividend  holder,  as 
was  insisted  by  the  plaintiff,  or  as  a  debtor  to  the  shareholder  for 
the  dividend  declared,  both  relations  between  the  parties  are  the 
result  of  contract,  and  the  State  is  inhibited  from  stepping  between 
the  corporation  and  its  stockholders,  and  changing  or  modifying 
these  contract  relations  between  them,  or  between  the  State  and 
the  corporation,  without  their  concurrence.  4  Wheat  618 ;  6  How. 
310 ;  3  id.  133  ;  Cooley  on  Const  Lim.  126-7. 

What  claims,  if  any,  the  defendant  corporation  may  have  upon 
the  unclaimed  dividends  of  its  stockholders  depends  upon  the 
provisions  of  its  charter  and  its  by-laws.  However  that  may  be, 
forfeitures  of  rights  and  property  cannot  be  adjudged  by  legisla- 
tive act ;  and  confiscations,  without  a  judicial  hearing,  irfter  due 
notice  to  the  party  to  be  affected,  would  be  void,  as  not  being  by 
due  process  of  law.    In  the  case  before  us,  the  owners  of  the  nn- 
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claimed  diyidends  are  not  parties  to  the  action,  and  parties  cannot, 
even  by  their  misconduct,  so  forfeit  their  rights,, that  they  may  be 
taken  frpm  them  without  judicial  proceedings  in  which  the  for- 
feiture shall  be  declared  in  due  form.  Gooley  on  Const.  Lim.  363. 
So,  whether  we  view  the  act  of  the  legislature  in  the  light  of  the 
Constitution  of  the  United  States  as  impairing  the  obligation  of  a 
contract,  or  in  the  light  of  our  State  Constitution,  as  conflicting 
with  the  provision  which  declares  that  no  person  shall  be  disseized 
or  depriyed  of  his  property  but  by  the  law  of  the  land,  or  whether 
it  be  considered  in  the  light  of  plain  and  obyious  principles  of 
common  right  and  common  reason,  we  cannot  find  sufficient  sup- 
port to  authorize  the  court  to  declare  it  to  be  a  valid  and  existing 
law.  It  was  based  upon  a  misapprehension  of  the  proper  con- 
struction of  article  9,  section  6,  of  the  Constitution. 

There  is  no  error. 

JudgfnmU  affirmed. 


Statb  t.  Albiakdbb. 

(76  N.  O.  SI.) 
Pa/rdan  —  ttftm'  **  conviction"  -^  pending  an  oppeaL 

The  goyemor  was  authoriaed  to  grant  paidoofl  "  after  oonyietion.''  HM,  that 
a  pardon  after  yerdiet  and  jadgment  but  pending  an  appeal  taken  bj  the 
prisoner,  was  yalid. 

INDICTMENT  for  larceny.  The  defendant  was  tried  and  the 
jury  rendered  a  yerdiet  of  *' guilty,"  whereupon  the  court 
rendered  judgment  that  the  defendant  be  imprisoned  in  the  peni- 
tentiary for  a  term  of  five  years  at  hard  labor.  From  this  judg- 
ment the  defendant  appealed  to  this  court.  When  the  case  was 
called,  the  defendant  entered  a  plea  of  pardon,  granted  after  the 
appeal  was  taken,  by  the  goyemor  of  the  State. 

The  Constitution  of  the  State  (art.  Ill,  §  6)  provided:  "  The 
goyemor  shall  have  power  to  grant  reprieves,  commutations  and 
pardons  after  conviction  for  all  ofFenses." 

Thomas  8.  Kenan,  attorney-general,  for  the  State. 
Shipp  d  Bailey^  tor  defendant. 
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Rbadb,  J.  The  pardoning  power  is  a  useful  one.  It  answen 
about  the  same  purpose  in  the  administration  of  criminal  matters 
that  equity  does 'in  the  administration  of  civil  matters.  Equity 
supplies  that  wherein  the  law  by  reason  of  its  univeraality  is 
deficient;  and  pardons  supply  that  wherein  the  criminal  law  by 
reason  of  its  universality  is  deficient.  It  is,  however,  capable  of 
abuse.  And  the  provision  in  our  Ck>nstitution  which  allows  its 
exercise  only  after  trial  and  conviction  is  intended  to  provent  its 
abuse. 

At  common  law  the  crown  exercised  the  power  of  pardon  at  any 
time.  The  consequence  was  that  crimes  were  smothered.  The 
facts  were  not  brought  to  light.  The  person  charged  was  not 
brought  before  the  public  and  required  to  answer  the  charge,  and 
of  course,  the  public  were  dissatisfied.  But  under  our  Oonatitation 
and  statute,  the  person  charged  must  be  brought  before  the  public 
in  a  public  trial  and  face  his  accusers,  and  all  the  facts  must  appear 
and  the  jury  must  find  him  guilty,  and  the  court  must  sentence 
him.  If  then  he  will  ask  for  pardon,  he  cannot  deceive  the  pardon- 
ing  power.  The  public  are  in  possession  of  the  facts  and  can 
resist  his  application.  Nor  is  the  pardoning  power  any  longer 
irresponsible  to  the  public,  because  he  has  to  report  the  facts  and 
his  reasons  for  exercising  the  power. 
.  It  is  not  denied  that  a  pardon  granted  under  these  circumstancea 
is  valid,  but  the  objection  made  is  that  these  prerequisites  do  not 
exist  in  this  case,  for  although  the  defendant  had  been  r^^nlariy 
charged,  tried,  found  guilty  by  the  jury  and  sentenced  by  the 
court,  thereby  bringing  his  case  within  the  constitutional  pro- 
vision, yet  he  took  it  out  of  the  provision  by  appealing  to  the 
Supreme  Court,  which  appeal  vacated  the  sentence  or  judgment; 
and  so  there  was  no  ^^  conviction'^  remaining,  and,  therefore,  the 
pardon  is  invalid  as  wanting  a  '*  conviction"  to  support  it  And 
this  brings  us  to  the  construction  of  the  Constitution  as  to 
what  is  meant  by  ^^  conviction."  Does  it  mean  the  verdict 
of  the  jury,  or  the  sentence  of  the  court,  or  the  verdict  and  sen- 
tence both  ?  The  word  is  ordinarily  used  to  denote  the  verdict  of 
the  jury,  guilty.  How  did  the  jury  find  ?  Quilty;  or,  they  con- 
victed him.  What  did  the  judge  do?  Sentenced  him  to  be 
hanged.  This  is  the  language  ordinarily  used  in  such  matters, 
both  in  conversation  and  in  books,  law  and  literary.  It  is  never 
said  that  the  jury  sentenced  him  nor  that  the  judge  convicted  hinL 
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In  State  y.  Mclntire,  1  Jones,  1,  Ohief  Justice  Pearson  says : 
'^  The  judgment  is  referred  to  in  the  pardon  as  subsisting,  whereas 
in  fact  it  was  annulled  by  an  appeal  to  the  Supreme  Court,  and  if 
that  court  should  decide  there  was  error  and  direct  a  venire  denovo, 
the  couTiction  also  would  be  annulled  and  the  defendant  stand  as 
if  there  had  been  no  trial." 

There,  manifestly  the  verdict  is  considered  to  be  the  canvtctton. 
See,  also,  Blair  v.  Commonwealth^  25  Qratt  850,  and  Commonwealth 
V.  Locktooody  109  Mass.  323;  S.  C,  12  Am.  Rep.  699.  But  further- 
more the  Constitution  itself  unmistakably  fixes  what  it  means  by 
conviction.  "No  person  shall  be  convicted  of  any  crime  but  by 
the  unanimous  verdict  of  a  jury,"  etc.     Art.  I,  §  13. 

Nothing  can  be  a  conviction  but  the  verdict  of  the  jury.  Take 
that  to  be  so  ;  still  inasmuch  as  the  Constitution  in  the  same  sec- 
tion in  which  it  authorizes  the  governor  to  pardon  "  after  convic- 
tion," requires  him  to  report  to  the  general  assembly  not  only  the 
conviction  but  the  sentence,  is  it  not  intended  that  there  shall  be  a 
sentence  to  report ;  else  how  can  he  report  it  ?  And  if  the  appeal 
vacates  the  sentence,  then  there  is  no  sentence  to  report ;  and  so 
there  is  no  sentence  to  support  the  pardon.  Technically  that 
would  seem  to  be  so,  but  it  is  a  refinement  merely.  Suppose  the 
defendant  in  his  application  for  pardon  should  say  :  "  I  was  con- 
victed of  murder  and  sentenoed  to  be  hanged ;  I  appealed  to  the 
Supreme  Court,  but  I  abandon  the  appeal  and  pray  for  a  pardon," 
might  not  the  governor  pardon  him  and  in  his  report  say  that  the 
applicant  had  been  convicted  of  murder  and  sentenced  to  be 
hanged  and  appealed  to  the  Supreme  Court,  but  abandoned  his  ap- 
peal and  prayed  for  pardon  ;  and  that  he  had  pardoned  him  be- 
cause he  was  satisfied  that  he  was  innocent  ?  Would  not  that  sub- 
stantially comply  with  the  Constitution  to  say  that  he  had  been 
convicted  and  that  he  had  been  sentenced,  etc.? 
.  It  is  insisted  that  the  object  is  not  to  pardon  him  while  he  is 
making  defense,  nor  until  he  surrenders  and  begs  for  mercy.  If 
that  were  true,  still  does  he  not  surrender  and  beg  for  mercy  when 
he  abandons  his  appeal  and  prays  for  pardon?  But  it  is  not  always 
true  that  the  defendant  ought  to  be  expected  to  surrender  and  beg 
for  mercy.  There  are  cases  where  he  has  been  improperly  con- 
victed and  asks  not  for  mercy  but  for  justice. 

The  pardon  has  been  shown  us,  and  the  attomey-geneial  con- 
sents that  the  case  may  be  considered  as  if  the  pardon  were  prop- 
erly pleaded. 
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We,  therefore,  declare  that  the  defendant  is  entitled  to  be  dia- 
charged  on  payment  of  costs  and  upon  the  terms  of  the  pardon* 

Pardon  aOawed. 
Pbabsoh,  C.  J.y  delivered  a  dissenting  opinion. 
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OS  N.  ana) 
Marriage  —  «/M  tf  SUsU  tUOutsi  at  te. 

B^  the  law  of  North  CSaroUna,  marrUkget  belween  negroes  sad  while  penoas 
weie  anlawfal.  A  white  woiaan  left  the  State  in  order  to  be  ""^■^r'  in 
another  State,  to  a  negro  resident  thereof,  and  not  intending  to  retnm.  She 
wae  80  married  and  afterward  did  retain  with  her  hnshaad.  SM,  that  the 
marriage  was  valid  in  North  Oarolina.* 

INDICTMENT  for  fornication  and  adultery,  tried  at  Angost 
Special  Term,   1876,  of  Mecklenburg  Superior  Oonrty  b^ore 
80HBNOK,  J. 

The  defendants  are  indicted  for  fornication  and  adultery  in  lir* 
ing  and  cohabiting  together  without  being  lawfully  married.  The 
oohabition  is  admitted.  Their  defense  is  that  they  were  lawfully 
married.  The  facts  as  found  by  the  special  verdict  are  these:  The 
defendant,  Pink  Boss^  is  a  negro  man,  and  the  defendant,  Sarah, 
a  white  woman.  Pink  Boss  is  a  native  of  South  Oarolina,  and 
resided  there  until  August,  1873.  Sarah  Boss  was  a  resident  and 
citizen  of  North  Oarolina  up  to  the  time  of  the  marriage  between 
herself  and  the  other  defendant.  In  May,  1873,  the  defendant^ 
Sarah  Boss  (then  Sarah  Spake),  went  to  Spartanburgh,  South 
Carolina,  for  the  purpose  of  marrying  the  other  defendant,  and 
with  the  intention  of  evading  the  laws  of  North  Carolina  prohibit- 
ing marriage  between  persons  of  color  and  white  persons.  The  de- 
fendants were  married  in  South  Carolina  according  to  the  laws  of 
that  State,  in  May,  1873.  They  lived  in  that  State  until  August, 
1873,  as  nuui  and  wife,  when  they  moved  to  Charlotte,  North 
Carolina. 


•See  OommonwetUth t.  JLane^  18  Am.  Rep.  Ml,  and  note ;  B.  (L,  US  MMa  Ha 
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The  laws  of  South  Carolina  do  not  forbid  marriage  between 
white  persons  and  persons  of  color.  On  this  Terdiot  the  judge 
held  that  the  defendants  were  not  gailly,  and  the  State  appealed. 

Atiom$jf^Oeneral,  for  the  State. 
Shipp  dt  Baileff^  for  defendants. 

RoDMAK,  J.  [After  stating  the  facts  as  aboTe.]  It  will  be  ob- 
aerved  that  the  verdict  states  that  Sarah  went  to  South  Carolina 
with  the  intent  to  evade  the  law  of  North  Carolina  prohibiting  the 
marriage  of  a  negro  with  a  white  person.  It  does  not  say  that  she 
had  an  intent  to  return  with  her  husband  and  liye  in  this  State. 
It  is  diflScult  to  see  how,  in  going  to  South  Carolina  to  marry  a 
negro,  without  an  intent  to  return  with  him  to  this  State,  she 
oould  evade  or  intend  to  evade  the  laws  of  this  State.  Our  laws 
have  no  extra-territorial  operation,  and  do  not  attempt  to  prohibit 
the  marriage  in  South  Carolina  of  blacks  and  whites  domiciled  in 
that  State.  Such  a  case  differs  essentially  from  one  in  which  both 
persons,  being  domiciled  in  North  Carolina,  leave  the  State  for  the 
purpose  of  contracting  a  marriage  forbidden  by  its  law,  and  with 
an  intent  to  return  to  and  reside  in  North  Carolina  after  such  mar* 
riage;  and  also  from  one  in  which  the  man  alone  leaves  this  State 
for  that  purpose  and  with  that  intent. 

By  the  marriage  of  Sarah,  the  domicile  of  her  husband  became 
hers.  And  we  must  suppose  that  his  domicile  was  bona  fids  in  South 
Carolina  until  they  removed  to  this  State  in  August,  1873. 

It  does  not  appear  that  any  change  of  domicile  was  thought  of 
before  that  time.  We  must  put  out  of  view,  therefore,  the  supposed 
intent  to  evade  the  law  of  North  Carolina,  as  a  conclusion  of  law 
unsupported  by  or  repugnant  to  the  facts  found  in  the  verdict, 
and  consider  the  case  as  if  both  parties  had  been  domiciled  in 
South  Carolina  at  the  time  of  the  marriage.  It  is  clear  that  upon 
the  marriage  the  domicile  of  the  husband  became  that  of  the  wife, 
and  for  that  purpose  it  wonld  be  immaterial  whether  the  marriage 
took  place  in  the  State  of  the  husband  or  in  any  other  State. 
Story's  Confl.  of  Laws,  §§  194, 199.  It  was  so  held  by  this  court  in 
Bicks  V.  Skinner,  71  N.  0.  589;  a  C,  17  Am.  Rep.  16;  Ibid.,  n 
N.  C.  1.  In  Warrender  v.  Warrender,  9  Bligh,  89;  2  Clark  & 
Finnelly,  488.  A  man  domiciled  in  Scotland  married  an  English 
woman  in  England,  and  it  was  held  that  the  matrimonial  domicile 
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was  Scotland.  This  view  seems  to  have  been  overlooked,  as  it  is 
not  alluded  to  in  Williams  v.  Oales,  5  Ired.  535,  which  is,  therefore, 
apparently  opposed  to  our  opinion  on  this  point.  But  the  judg- 
ment of  the  court  may  be  sustained  on  the  ground  that  the 
marriag )  in  question  there  was  not  shown  to  be  valid  in  South 
Carolina. 

Tho  question  thus  presented  is  an  important  one.  The  State  of 
North  Carolina,  vitb  the  general  concurrence  of  its  citizens  of 
both  races,  has  declared  its  conviction  that  marriages  between 
them  are  immoral  and  opposed  to  public  policy  as  tending  to  de- 
grade them  both.  It  has,  therefore,  declared  such  marriages  void. 
It  is  needless  to  say  that  the  members  of  this  court  share  that 
opinion.  For  that  reason  it  becomes  us  to  be  careful  not  to  be 
unduly  influenced  by  it  in  ascertaining,  not  what  the  law  of 
North  Carolina  is  upon  such  marriages  contracted  within  her 
limits — that  is  found  in  the  act  of  assembly  and  is  beyond  doubt — 
but  what  the  law  of  North  Carolina  is  upon  the  question  presented, 
and  for  that  we  must  look  beyond  the  statutes  of  the  State. 

If  we  are  right  in  our  conception  of  the  question  presented,  to 
wit :  whether  a  marriage  in  South  Carolina  between  a  black  man 
and  a  white  woman  bona  fide  domiciled  there  and  valid  by  the  law  of 
that  State,  must  be  regarded  as  valid  in  this  State  when  the  parties 
afterward  migrate  here  f  We  think  that  the  decided  weight  of 
English  and  American  authority  requires  us  to  hold  that  the  re- 
lation thus  lawful  in  its  inception  continues  to  be  lawful  here. 

Wo  know  of  but  two  cases  which  appear  to  be  to  the  contrary, 
which  will  be  found  in  10  La.  Ann.  411,  and  15  id.  342.  Mr. 
Bishop,  in  noticing  the  first  of  these  cases,  has  thought  it  fit  to 
speak  of  the  people  whose  court  decided  them  in  a  tone  not  to  have 
been  expected  from  a  philosophic  jurist.     Tdum  itnbeUB, 

The  general  rule  is  admitted  that  a  marriage  between  citizens  of 
a  foreign  State  contracted  in  that  State  and  valid  by  its  laws  is 
valid  everywhere  where  the  parties  might  migrate,  although  not  con- 
tracted with  the  rites  required  by  the  law  of  the  country  into  which 
they  come  and  between  persons  disqualified  by  such  law  from  inter- 
marrying. Williams  v.  Oaies,  5  Ired.  535;  Brook  v.  Brook,  9  H.  L. 
Gas.  193;  Story's  Confl.  of  Laws,  §§  81--113;  Dairymple  v.  Dal- 
rymple,%  Hagg.  Consist.  Rep.  54. 

It  is  contended,  however,  by  the  attorney-general  that  there  is 
an  exception  to  this  rule  as  well  established  as  the  rule  itself,  viz.: 
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that  incestnous  and  polygamous  mafriages,  although  lawful  in  the 
country  in  which  they  are  contracted,  will  not  be  recognized  in 
other  Stafcd  in  which  such  marriages  are  deemed  immoral  and  are 
prohibited.  And  it  is  further  argued  that  a  marriage  between 
persons  of  different  races  is  as  unnatural  and  as  revolting  as  an 
incestnous  one,  and  is  declared  void  by  the  law  of  North  Oaro- 
lina. 

The  exception  certainly  exists  notwithstanding  a  dictum  of  a 
Tery  great  judge  to  the  contrary  in  Williams  y.  Oates,  5  Ired.  535. 

Story  (§  113a)  says:  '^  The  most  prominent  if  not  the  only  known 
exceptions  to  the  rule  are  those  marriages  involying  polygamy  and 
incest;  those  positively  prohibited  by  the  public  law  of  a  country 
from  motives  of  policy ;  and  those  celebrated  in  foreign  countries 
by  subjects  entitled  themselves  under  special  circumstances  to  the 
benefit  of  the  laws  of  their  own  country." 

On  examining  the  illustrations  of  these  exoeptionB  given  by  the 
author,  it  will  be  seen  that  they  are  considerably  limited.  Thus 
all  Christian  countries  agree  that  marriages  in  the  direct  line  and 
between  the  nearest  collaterals  are  incestuous,  and  that  polyg- 
amy is  unlawful,  consequently  such  marriages  will  be  held  null 
everywhere,  because  they  were  null  in  the  place  of  the  contract 
But  beyond  these  few  cases  in  which  all  States  agree,  there  is  a 
difference  as  to  what  marriages  are  incestuous,  and  in  such  cases 
the  admitted  international  law  leaves  it  to  each  State  to  say  what 
is  incestuous  in  respect  to  its  own  subjects.  In  England,  a  mar- 
riage with  the  sister  of  a  deceased  wife  is  held  incestuous,  and  be- 
tween persons  domiciled  in  ^England  it  will  be  held  void  wherever 
oontracted.  Brook  v.  Brooke  9  H.  L.  Gas.  193.  But  it  does  not 
follow  that  such  a  marriage  contracted  in  a  State  where  it  was  law- 
ful, between  subjects  of  that  State,  would  be  held  void  in  England 
if  the  parties  afterward  became  domiciled  there.  There  is  no 
reason  to  tbin\  it  would  be.  Story,  §§  116,  116  a.  Still  stronger 
are  the  illustrations  given  in  §§  95,  96. 

However  revolting  to  us  and  to  all  persons  who,  by  reason  of 
living  in  States  where  the  two  races  are  nearly  equal  in  numbers, 
have  an  experience  of  the  consecinences  of  matrimonial  connections 
between  them,  such  a  marriage  may  appear,  such  cannot  be  said 
to  be  the  common  sentiment  of  the  civilized  and  Christian  world. 
When  Massachusetts  held  such  a  number  of  negroes  as  to  make  the 
validity  of  such  marriages  a  question  of  practical  importance,  her 
Vol.  XXIL  — 86 
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sentiment  and  her  legislation  were  such  as  onrs  are  to-day.  JM- 
way  V.  Needham,  16  Mass.  157.  Now  since  she  has  got  rid 
of  her  negroes  the  question  is  of  no  praotioal  importaift)e  to  her. 
And  as  far  as  may  be  gathered  from  her  statute  book  she  considers 
such  marriages  unobjectionable.  Most  of  the  States  of  the  Union 
and  of  the  nations  of  Europe  with  whom  the  question  is  merely 
speculative  take  a  similar  view  of  it. 

It  is  impossible  to  identify  this  case  with  that  of  an  incestnoiis 
or  polygamous  marriage  admitted  to  be  BJiohjur$ffmUium.  The 
law  of  nations  is  a  part  of  the  law  of  North  Carolina.  We  are 
under  obligations  of  comity  to  our  sister  States.  We  are  compelled 
to  say  that  this  marriage  being  valid  in  the  State  where  the  parties 
were  bona  fide  domiciled  at  the  time  of  the  contract  must  be  re- 
garded as  subsisting  after  their  immigration  here. 

The  inconveniences  which  may  arise  from  this  view  of  tiie  law 
are  less  than  those  which  result  from  a  different  one.  The  children 
of  such  a  marriage,  if  bom  in  South  Carolina,  could  migrate  here 
and  would  be  considered  legitimate.  The  only  evil  which  could  be 
avoided  by  a  contrary  conclusion  is  that  the  people  of  this  State 
might  be  spared  the  bad  example  of  an  unnatural  and  immoral 
but  lawful  cohabitation .  The  inconveniences  on  the  other  side  are 
numerous,  and  are  forcibly  stated  in  ScrifMhirey.  Scrimshirej  % 
Hagg.  Consist.  Rep.  417,  and  in  Story,  §  121.  ''And,  therefore,  all 
nations  have  consented,  or  are  presumed  to  consent,  for  the  common 
benefit  and  advantage,  that  such  marriages  shall  be  good  or  not 
according  to  the  law  of  the  country  where  they  are  oelebrated." 

Upon  this  question  above  all  others  it  is  desirable  (altering  some- 
what the  language  of  Cicero  with  which  Story  concludes  his  great 
work)  that  there  should  not  be  one  law  in  Maine  and  another  in 
Texas,  but  that  the  same  law  shall  prevail  at  least  throughout  the 
United  States. 

There  is  no  error  in  the  judgment  below.    Let  this  opinion  be 

oertifled. 

JudgmmU  t^rmmi 

BiADB,  J.,  delivered  a  dissenting  opinion. 
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A  negro  and  a  white  penoBf  betwaam  whom  marriage  waa  prohibited  in  North 
Oarolina,  left  the  State  for  the  pnrpoae  of  avoiding  the  Uw,  and  with  intent 
to  return,  and  were  married  in  another  State  where  sach  marriagea  were 
lawfnl.    EM,  tliat  the  marriage  waa  not  valid  in  North  Oarolina. 

INDICTMENT  for  fornication  and  adultery,  tried   at  Aagiut 
Special    Term,    1876,    of    Mecklenburg  Superior   Gonrt,  be- 
fore SOHSNOK,  J. 

By  consent  the  following  special  verdict  was  rendered :  Isaao 
Kennedy  is  a  neirro  man  and  Mag  Kennedy  a  white  woman.  In 
1868  they  were  citizens  of  this  State.  Subsequently  they  went  to 
South  Carolina  to  avoid  the  law  of  this  State  prohibiting  intermar- 
riage of  negroes  and  white  persons,  and  were  married  according  to 
the  law  of  that  State  and  immediately  returned  to  this  State. 
They  did  not  intend  to  change  their  domicile  from  North  Carolina, 
and  have  lived  together  as  man  and  wife.  The  laws  of  South 
Oarolina  do  not  prohibit  marriages  between  such  persons. 

Upon  this  state  of  facts  his  honor  held  that  the  defendants 
were  guilty  as  charged  in  the  bill  of  indictment,  and  the  verdict 
was  so  entered.    Judgment.    Appeal  by  defendants. 

AUommf-OBneralf  for  the  State. 
Ship  A  Bailetft  for  defendants. 

BoDMAN,  J.  The  defendants  in  this  case  were  domiciled  m 
North  Carolina  before  and  at  the  time  of  their  mamage  in  South 
Carolina,  to  which  State  they  went  for  the  purpose  of  evading  the 
law  of  North  Carolina,  which  prohibited  their  marriage,  and  they, 
immediately  after  the  marriage,  returned  to  North  Carolina,  where 
they  have  since  continued  to  reside. 

To  quote  from  the  opinion  of  Lord  Cbanworth  in  Brook  v. 
Brook f  9  H.  L.  193  :  "There  can  be  no  doubt  of  the  power  of 
every  country  to  make  laws  regulating  the  marriage  of  its  own 
subjects ;  to  declare  who  may  marry ;  how  they  shall  marry ;  and 
the  consequences  of  their  marrying.'' 
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It  is  not  necessary  to  say  that  a  marriage  contracted  in  another 
State  between  residents  of  this  State^  withont  the  ritos  and  cera* 
monies  required  in  this  State^  will  be  void,  even  though  the  parties 
left  this  State  for  the  purpose  of  evading  those  rights.  DalrympU 
y.  Dalrymple,  2  Hagg.  Consist.  B.  54. 

As  to  the  formalties  of  the  marriage  the  lex  loci  will  goreni. 
But  when  the  law  of  North  Carolina  declares  that  all  marriages 
between  negroes  and  white  persons  shall  be  void,  this  is  a  personal 
incapacity  which  follows  the  parties  wherever  they  go  so  long  as 
they  remain  domiciled  in  North  Carolina.  And  we  conceive  that 
it  is  immaterial  whether  they  left  the  State  with  the  intent  to 
evade  its  law  or  not^  if  they  had  not  bona  fide  acquired  a  domidle 
elsewhere  at  fche  time  of  the  marriage.  Story's  Confl.  of  Laws,  §  65; 
Williams  v.  Oates,  3  Ired.  535.  In  Brook  v.  Brook,  above  cited. 
Lord  Campbell  says  :  ^'  It  is  quite  obvious  that  no  civilized  State 
can  allow  its  domiciled  subjects  or  citizens,  by  making  a  temporary 
visit  to  a  foreign  country,  to  enter  into  a  contract  to  be  performed 
in  the  place  of  domicile  if  the  contract  is  forbidden  by  the  law  of 
the  place  of  domicile,  as  contrary  to  religion,  or  to  morality,  or  to 
any  of  its  fundamental  institutions."  In  that  case  an  Englishman 
casually  met  in  Denmark  the  sister  of  his  deceased  wife  and  mar- 
ried her  there.  As  such  marriages  were  prohibited  between 
English  subjects,  it  was  held  void. 

A  law  like  this  of  ours  would  be  very  idle  if  it  oould  be  avoided 
by  merely  stepping  over  an  imaginary  line. 

There  are  cases  to  the  contrary  of  this  conclusion  decided  by 
courts  for  which  we  have  great  respect,  i  iioy  are  cited  and  the 
whole  question  is  learnedly  and  earnestly  discussed  by  1  Bishop  on 
Marr.  and  Div.,  §§  371,  389  ;  Medway  v.  Ifeedham,  16  Mass.  167 ; 
Stevenson  v.  Gray,  17  B.  Monr.  (Ky.)  193. 

It  seems  to  us,  however,  that  when  it  is  conceded  as  it  is,  that  a 
State  may,  by  legislation,  extend  her  law  prescribing  incapacities 
for  contracting  marriage  over  her  own  citizens  who  contract  mar- 
riage in  other  countries,  by  whose  law  no  such  incapacities  exist, 
as  Massachusetts  did  after  the  decision  in  Medway  v.  Needham,  the 
main  question  is  conceded,  and  what  remains  is  of  little  impor- 
tance. Nothing  remains  but  the  question  of  legislative  intent  to 
be  collected  from  the  statute.  About  the  intent  in  this  case  we 
have  no  doubt. 

There  is  no  error.    Let  this  opinion  be  certified. 

JudgfMtU  affirmed. 


0-A.SES 
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law  hfU  wid  in  hankmpkiif,    Da$nage$. 

A  State  eonrt  wUl  not  annul  a  eale  Talid  under  the  State  lawbecaoee  it  was 
designed  to  give  a  preference  to  a  creditor,  prohibited  bj  the  bankrupt  act. 

A,  being  indebted  to  plaintiff,  oonvejed  to  him  property  bj  a  sale  valid  under 
the  State  law.  The  property  was  afterward  seised  by  the  sheriff  under  an  at- 
tachment as  the  property  of  A  in  a  suit  by  other  creditors.  A  was  declared 
a  bankrupt  and  the  property  was  taken  from  the  sheriff's  possession  under 
a  warrant  from  the  bankrupt  court  and  sold  by  the  assignee  in  bankruptcy 
without  any  adjudication  that  the  sale  to  6  was  void.  ffM,  that  the  plain- 
tiff was  entitled  to  recoyer  the  full  value  oi  the  property  from  the  sheriff 
and  attaching  creditors. 

ACTION  for  conversion  of  plaintiff's  goods. 
The  following  were  the  essential  facts  :  On  the  17th  of  April, 
1 875,  one  Oiles,  a  merchant,  being  indebted  to  plaintiff,  conveyed 
to  him,  by  a  bill  of  sale  valid  under  the  State  law,  his  entire  stock 
of  goods,  being  in  value  less  than  the  indebtedness.  On  the  28th 
of  the  same  month,  these  goods  were  seized  by  the  sheriff  (one  of 
the  defendants)  under  an  attachment  against  the  goods  of  said 
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Oiles  at  the  suit  of  the  other  defendants  —  creditors  of  said  Giles. 
The  May  following,  Oiles  was,  on  his  own  petition,  adjudged  a 
bankrupt,  and  the  marshal  was,  by  warrant  of  the  United  States 
District  Court,  orderld  to  take  possession  of  the  goods  and  prop- 
erty of  said  bankrupt,  and  thereupon  took  the  goods  from  the  pos- 
session of  the  sheriff  and  delivered  them  to  the  assignee  of  the 
said  bankrupt,  who  sold  them  and  claimed  to  hold  them  or  their 
proceeds  for  the  benefit  of  the  creditors  of  said  Giles. 

The  court  instructed  the  jury  that  the  taking  of  the  goods  by 
the  defendants  was  unlawful,  and  plaintiff  was  entitled  to  recoyer 
at  least  nominal  damages  ;  that  if  he  obtained  a  good  title  to  the 
goods  by  the  bill  of  sale  from  Giles,  then  he  was  entitled  to  recoTer 
herein  the  value  thereof,  with  interest  from  the  taking ;  and  that 
his  title  would  be  indisputable  but  for  the  bankrupt  law.      As  to 
the  bankrupt  law,  the  court  charged  that  it  was  ''  to  be  upheld  and 
executed  and  carried  out  in  all  its  vigor,  in  all  its  import,  just  as 
fairly  and  fully  as  any  law  that  stands  upon  the  statute  book  of 
the  State  of  Wisconsin.     It  is  the  law  of  the  land,  and  entitled  to 
be  respected  accordingly."    The  court  then  read  to  the  jury  the 
provisions  of  section  35  of  the  bankrupt  law,  and  instructed  them 
that  if  Giles  was  a  merchant  and  trader,  and  as  such  was  owing  the 
plaintiff,  and  was  insolvent,  and  if  plaintiff,  knowing  or  having 
reasonable  cause  to  believe  the  fact  of  his  insolvency,  with  a  view 
to  obtain  a  preference  over  the  other  creditors,  received  from  Giles 
the  bill  of  sale  above  mentioned,  and  that  such  bill  of  sale  covered 
Giles'  entire  stock  of  goods,  then  the  sale  was  fraudulent  and  void 
under  the  bankrupt  law. 

Plaintiff  had  a  verdict  for  nominal  damages  only  ;  a  new  trial 
was  denied  ;  and  from  a  judgment  in  accordance  with  the  verdict^ 
plaintiff  appealed. 

ffall  <6  Skinner,  for  appellant 

Finches,  Lynde  it  Milhr,  for  respondent 

Cole,  J.  The  Circuit  Court  clearly  ruled  that  taking  the  prop- 
erty in  controversy  from  the  possession  of  the  plaintiff  was  not 
justified  by  the  attachment ;  ^'  that  that  was  an  unlawful  act"  The 
principle  was  recognized  that  under  the  State  law  a  debtor  had  the 
right  to  prefer  one  creditor  to  another,  and  that  the  plaintiff 
acquired,  by  virtue  of  the  bill  of  sale  executed  by  Giles,  a  good 
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title  to  the  property,  the  bankrupt  law  being  out  of  the  question. 
But  the  court  held,  if  the  sale  from  Oiles  to  the  plaintiff  was 
fraudulent  and  void  under  the  provisions  of  the  bankrupt  law,  that 
then  only  nominal  damages  could  be  recovered  in  the  action.  In- 
deed, the  cause  seems  to  have  been  tried  wholly  with  reference  to 
the  bankrupt  law,  and  upon  the  theory  that  the  Circuit  Court 
should  exert  its  jurisdiction  to  enforce  the  penal  provisions  of  that 
act.  It  is  obvious  that  this  was  directly  in  the  teeth  of  Brigham, 
Assignee,  v.  Olaflin,  31  Wis.  607  ;  S.C.,  11  Am.  Sep.  623.  In  that 
case  it  was  held  that  the  courts  of  this  State  would  not  take  juris- 
diction of  an  action  brought  by  the  assignee  in  bankruptcy  to  re- 
cover the  value  of  goods  transferred  in  fraud  of  the  bankrupt  law, 
but  that  the  proper  tribunal  for  avoiding  the  sale  was  the  bankrupt 
court.  That  decision  certainly  rules  this  case,  and  shows  that  the 
court  below  erred  in  submitting  to  the  jury  the  question  whether 
or  not  the  sale  from  Oiles  to  the  plaintiff  was  fraudulent  under 
the  bankrupt  law.  The  proper  forum  for  litigating  that  question 
was  the  bankrupt  court.  The  learned  circuit  judge  remarked  in 
his  charge,  that  the  bankrupt  act  was  a  law  of  the  land,  entitled 
to  be  respected  as  such,  and  to  be  carried  out  and  enforced  in  all 
its  import  and  vigor,  just  as  any  law  which  stands  upon  the  statute 
book  of  the  State.  This  is  true  in  a  certain  sense,  but  plainly  is 
not  true  in  the  sense  in  which  the  case  was  put  to  the  jury,  as  the 
observations  already  made  show.  It  has  been  decided  that  the 
State  courts  should  not  enforce  the  penal  provisions  of  that  law, 
although  they  are  doubtless  bound  to  respect  and  sustain  titles 
derived  through  bankrupt  proceedings,  and  will  give  full  effect  to 
the  adjudications  of  the  bankrupt  court  And  had  the  sale  from 
Oiles  to  the  plaintiff  been  avoided  by  any  proper  proceeding  in  the 
bankrupt  court,  and  the  property  adjudged  to  be  a  part  of  the 
estate  of  the  bankrupt,  it  would  be  the  duty  of  the  State  court  to 
carry  out  and  enforce  that  decision  whenever  its  jurisdiction  was 
invoked.  But  that  is  quite  a  different  matter  from  the  State  court 
attempting  itself  to  annul  a  sale  valid  under  the  State  law  because 
it  was  designed  to  give  a  preference  to  a  creditor  which  was 
prohibited  by  the  bankrupt  act 

The  bill  of  sale  under  which  the  plaintiff  claims  was  executed 
April  17,  1875,  and  actual  possession  of  the  property  was  delivered 
under  it  The  property  remained  in  the  plaintiff's  possession  until 
it  was  taken  on  the  attachment  against  Oiles  by  the  deputy  sheriff 
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It  appears  that  early  in  May,  Oiles,  on  his  own  petition, 
adjudged  a  bankrupt,  and  the  marshal  took  the  property  from  the 
possession  of  the  deputy  sheriff  under  a  warrant  from  the  bank- 
rupt court.  The  property  was  afterward  sold  by  the  aasigneow 
As  before  remarked,  the  court  decided  that  the  defendants  could 
not  justify  the  taking  and  conyersion  of  the  property  under  the 
attachment ;  and  further  held,  that  the  marshal  had  no  right  to 
take  it  under  his  warrant,  but  having  taken  it  and  subjected  it  to 
the  payment  of  the  debts  of  the  bankrupt,  if  the  sale  were  Yoid 
under  the  bankrupt  law,  no  more  than  nominal  damages  oould  be 
recovered.  This  view  we  deem  erroneous.  It  is  conceded  that 
the  original  taking  of  the  property  was  unlawful,  and  we  perceive 
no  ground  for  holding  that  the  plaintiff's  right  to  recover  its  valne 
was  affected  by  the  bankrupt  proceeding.  There  are  cases  which 
hold  that  when  property  has  been  wrongfully  taken  by  the  defend- 
ant, the  fact  that  it  has  been  applied  to  the  payment  of  plaintiff's 
debt  by  means  of  legal  process  in  favor  of  a  third  person,  may  be 
shown  in  mitigation  of  damages.  Cotton  v.  Reedy  2  Wis.  458,  and 
cases  cited  in  the  opinion  ;  Xaley  v.  Shed,  10  Mete.  317.  And  had 
the  sale  to  the  plaintiff  been  annulled  by  a  suit  at  law  or  in  equity, 
brought  by  the  assignee,  as  indicated  in  SniUh  v.  Mason,  14  WaU 
419;  Marshall  v.  Knox,  16  id.  551,  and  AUen  v.  Masseg,  17  id.  351, 
then,  within  the  doctrine  of  Perry  v.  Cfhandler,  2  Gush.  237,  the 
fact  might  be  shown  in  evidence  in  reduction  of  the  damages.  Bat 
it  is  evident  that  the  doctrine  of  these  authorities  has  no  applica- 
tion to  the  case  at  bar,  for  the  reason  that  it  is  not  pretended  that 
the  property  wrongfully  taken  has  been  appropriated  to  the  pay- 
ment of  the  plaintiff's  debt  by  means  of  legal  process  in  favor  of 
any  creditor  of  his ;  nor  has  the  sale  to  him  been  avoided  by  any 
proper  proceeding  in  the  bankrupt  court.  The  marshal  had  no 
right  to  take  the  property  in  the  manner  he  did,  and  the  mere  fact 
that'  the  sale  was  liable  to  be  declared  invalid  and  fraudulent  in 
some  suit  which  might  be  instituted  by  the  assignee  in  the  bank- 
rupt court,  cannot  affect  the  amount  of  the  recovery,  or  mitigate 
the  damages.  The  plaintiff  is  entitled  to  recover  the  full  value  of 
the  property  wrongfully  taken  from  his  possession.  Wilkinaan  v. 
Wait,  44  Vt.  508. 

The  judgment  of  the  Circuit  Gourt  must,  therefore,  be  reversed, 
and  a  ventre  de  novo  awarded. 

Judgtnent  reversed. 
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Defendant's  conneel  moved  for  a  rehearing  and  called  attention 
to  Bolander  v.  Gentry,  36  Gal.  108. 

BxANy  O.J.  It  is  enough  to  say  of  Bolander  y.  Oentryy  36  OaL 
105,  which  the  learned  counsel  for  the  respondent  makes  the  text 
of  his  argument  for  a  rehearing,  that  it  quite  overlooks  the  point 
on  which  this  appeal  was  decided. 

But  in  defense  to  the  earnestness  and  ability  of  the  argument, 
we  have  carefully  re-examined  the  ground  of  the  decision  in 
Brigham  v.  Claflin,  31  Wis.  607,  and  in  this  case ;  and  feel  com- 
pelled to  adhere  to  the  rule  governing  them  both,  as  the  settled 
law  of  this  court.  Our  reconsideration  of  the  rule  has  confirmed 
ns  in  the  views  heretofore  expressed  in  support  of  it ;  and  sug- 
gested another  aspect  of  the  argument. 

It  is  conceded  that  the  sale  under  which  the  appellant  claims 
was  valid  by  the  law  of  this  State ;  but  it  is  claimed  that  it  was 
void  under  the  bankrupt  law. 

Section  35  of  the  bankrupt  law  provides  that  if  an  insol ven  t,  within 
four  months  before  petition  filed  to  declare  him  a  bankrupt,  trans- 
fer any  of  his  property  with  a  view  of  preference,  to  a  creditor 
chargeable  with  notice  of  the  vendor's  insolvency  and  of  the  fraud 
of  the  sale  upon  the  law,  the  sale  shall  be  void ;  and  that  the 
assignee  of  the  bankrupt  may  recover  the  property  or  its  value  from 
the  vendee. 

Probably  no  words  are  more  inaccurately  used  in  the  books  than 
void  and  voidable.  Statutes  not  unfrequently  declare  acts  void, 
which  the  tenor  of  their  provisions  necessarily  makes  voidable  only. 
Perhaps  the  best  excuse  made  for  such  inaccuracy  is  that  of 
Pabkbb,  0.  J.,  cited  and  adopted  by  this  court:  ^^ Whatever 
may  he  avoided^  may,  in  good  sense,  to  this  purpose,  be  called  void, 
and  the  use  of  the  term  void  is  not  uncommon  in  the  language  of 
statutes  and  of  courts.  But  in  regard  to  the  consequences  to  third 
persons,  the  distinction  is  highly  important,  because  nothing  can 
be  founded  upon  what  is  absolutely  void;  whereas,  from  those 
which  are  only  voidable,  fair  titles  may  flow.  These  terms  have 
not  always  been  used  with  nice  discrimination ;  indeed  in  some 
books  there  is  a  great  want  of  precision  in  the  use  of  them." 
Crocker  v.  Bellangee,  6  Wis.  645. 

It  is  quite  manifest  that  it  is  only  as  against  proceedings  in 
bankruptcy,  that  the  bankrupt  act  undertakes  to  void  sales  made 
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by  insolvents.  If  OongresB  had  andertaken  to  give  a  general  rale 
governing  sales,  as  part  of  the  municipal  law  of  the  States,  it  would 
have  been  outside  of  its  authority  The  language  of  the  statute 
plainly  shows  that  Congress  intended  no  such  usurpation.  The 
avoidance  of  the  sale  and  the  right  of  the  assignee  to  recover  are 
dependent ;  clearly  making  the  avoidance  a  consequence  upon  the 
bankruptcy  of  the  vendor.  The  statute  operates  upon  sales,  not  of 
insolvents  but  of  bankrupts  only.  If  an  insolvent,  in  view  of  pro- 
ceedings in  bankruptcy  against  him,  which  happen  not  to  be  taken 
or  not  to  be  entertained  by  the  bankrupt  court,  make  a  sale  within 
the  conditions  of  the  section,  it  is  quite  clear  that  the  bankrupt 
law  would  not  and  could  not  have  any  effect  to  avoid  the  sale. 
And  if  the  petition  in  bankruptcy  against  the  vendor  should  be 
taken  later  than  four  months  after  the  sale,  the  bankruptcy  would 
not  affect  the  validity  of  the  sale.  In  any  case,  the  sale  would  re- 
main valid  under  the  State  law,  and  the  legal  title  in  the  vendee, 
until  the  vendor  be  adjudged  a  bankrupt.  And  it  seems  quite 
clear  that  the  true  construction  of  the  bankrupt  law  makes  such 
sales  voidable  only,  not  void,  notwithstanding  the  inaccurate  use 
of  the  latter  word.  When  avoided,  they  maybe  void  ab  inUio^ 
though  valid  until  avoidance. 

And  the  mere  bankruptcy  of  the  vendor  does  not  determine  the 
question.  Several  conditions  must  concur  to  avoid  his  sale.  It 
must  be  made  within  four  months  before  petition  filed;  with  a 
view  to  give  a  preference;  to  a  creditor  having  cause  to  believe  the 
vendor  insolvent  and  the  sale  in  fraud  of  the  law.  With  full  effect 
given  to  the  language  of  the  bankrupt  law,  the  vendee  is  entitled 
to  his  day  .in  court  before  his  title  can  be  avoided;  and  it  belongs 
to  the  judicial  function  to  avoid  it,  upon  proper  proof  of  the  neces- 
sary conditions,  by  proper  judgment  of  law.  Until  so  avoided,  the 
sale  remains  valid.  Crocker  v.  Bdlangee,  supra.  And  it  is 
voidable,  only  in  favor  of  the  bankruptcy. 

It  is  obvious  that  the  assignee  in  bankruptcy  does  not  take 
judicial  power  to  avoid  sales,  voidable  under  the  bankrupt  law. 
He  is  merely  the  ministerial  ofBcer  of  the  bankrupt  court  He  is 
presumably  the  proper  plaintiff,  in  the  proper  proceeding,  to  avoid 
such  sales.  It  may  or  it  may  not  be  that  the  bankrupt  court  itself 
has  jurisdiction  of  such  proceeding.  It  may  or  may  not  be  that 
such  proceeding  must  be  taken  in  another  court,  under  its  author- 
ity.   These  are  questions  for  the  Federal  courts,  not  for  the  State 
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courts.  Bat  whatever  be  '«;he  proper  nature  and  forum  of  such 
proceeding,  it  is  a  proceeding  by  a  Federal  officer,  under  Federal 
authority,  to  enforce  a  Federal  statute.  And  it  is  quite  clear  that 
Federal  courts  have  exclusive  jurisdiction  of  it.*  It  is  very  certain 
that  the  judgment  of  the  proper  Federal  court  avoiding  or  affirm- 
ing such  a  sale  as  a  fraud  upon  the  bankrupt  law^  would  be  con- 
clusive on  all  State  courts;  while  such  a  judgment  of  a  State  court 
would  not  be  binding  on  the  bankrupt  court.  The  courts  of  this 
State  take,  probably  could  take,  no  jurisdiction  to  administer  the 
bankrupt  law  or  to  avoid  sales  or  enforce  forfeitures  under  it  And 
as  no  proceeding  appears  to  have  been  taken  under  the  authority 
of  the  bankrupt  court,  in  this  case,  to  execute  the  bankrupt  law 
by  avoiding  the  sale  under  which  the  appellant  claims,  that  it  is 
precisely  what  the  court  below  assumed  to  do,  and  what  we  are 
invited  to  affirm  on  this  appeal:  a  plain  intrusion  upon  Federal 
jurisdiction. 

Had  the  proper  Federal  court,  in  a  proper  proceeding,  avoided 
the  sale  on  which  this  case  turns,  it  would  have  been  the  duty  and 
the  pleasure  of  the  courts  of  the  State  to  hold  it  void.  But  the 
State  courts  cannot  assume  to  supply  adjudications  under  the 
bankrupt  law,  which  the  proper  Federal  court  has  failed  to  make. 
The  sale  under  which  the  appellant  claims  was  voidable  only,  in 
aid  of  the  bankruptcy  only,  and  has  not  been  avoided  by  any  court 
having  jurisdiction  to  avoid  it. 

It  was  very  safe  for  the  learned  judge  of  the  court  below  to  say 
that  the  bankrupt  act  is  the  law  of  the  land  and  entitled  to  be 
respected  accordingly.  That  is  equally  true  of  all  valid  acts  of 
Congress;  and  of  itself  was  a  harmless  truism.  But  when  that  was 
followed  by  the  nan  sequitur  that  it  is  to  be  executed,  in  all  its 
vigor  and  import,  by  courts  and  juries  of  this  State,  as  fully  as 
any  statute  of  the  State,  it  almost  seems  to  have  been  forgotten 
that  the  law  of  the  land  is  to  be  administered  only  by  courts  hav- 
ing delegated  jurisdiction  to  administer  it.  The  same  remark 
might  as  well  have  been  made  of  the  revenue  law  or  other  Fed 
eral  statutes  imposing  forfeitures  and  penalties,  which  we  presume 
the  Circuit  Courts  of  this  State  will  hardly  amuse  their  leisure  by 
assuming  to  administer.  Certainly  the  State  courts  are  created  by 
the  Constitution  for  different  purposes  and  with  different  jurisdic- 

•  See  on  this  point,  In  addition  to  oaeee  in  the  Federel  oourle  oiled  In  Brlgham  t. 
€Mivi,81W1e.  607; (TetoCoriT.  Hove, 8  Wheat.  SM. 
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tion.  And  we  may  be  permitted  to  suggest  that  it  is  an  ill  exam- 
ple of  judicial  order^  in  a  Oirouit  Oonrt,  thus  cavalierly  to  set  aside 
a  solemn  adjudication  of  this  court,  like  Brigham  y.  Ok^in,  by  a 
plausibility  which  might  pass  for  a  smartness  in  a  popular  speech, 
but  hardly  rise  to  the  tone  of  judicial  discussion;  yery  noticeable  in 
so  able  and  leamed  a  judge. 

It  is  not  difficult  to  see  how  the  assumption  of  jurisdiction  by 
the  State  courts  to  enforce  penalties  and  forfeitures  under  the 
bankrupt  law  and  other  Federal  statutes,  would  lead  to  conflict  of 
jurisdiction  and  judicial  disorder.  It  is,  perhaps,  unfortunate  that 
the  Federal  Constitution  left  any  ground  for  concurrent  jurisdictiott 
of  the  Federal  with  the  State  courts.  It  has  led  to  some  mischieT- 
ous  confusion  of  adjudication  and  some  vicious  usurpation  of  juris- 
diction, by  both  Federal  and  State  courts.  In  this  day,  this  is  a 
great  and  growing  eyil.  And  we  propose,  in  this  State,  for  the 
sake  of  judicial  order,  and  of  the  integrity  of  the  Federal  and 
State  govemments,  to  do  what  we  may  toward  confining  the  courts 
of  the  State  to  State  jurisdiction,  and  the  courts  of  the  United 
States  to  Federal  jurisdiction. 

The  motion  for  a  rehoaring  is  ovormlotL 


State  sx  bbl.  Dbakb  y.  Dotul 
(40  Wis.  m.) 

Jf^^reiffncofT^arations^wUdUifof  condiUans  precedent  to  a  Ueonm  to  fr— iseC 
Jnmneeein  a  State — remoeal  of  eaueee  to  Federal  eewrte — reeoeaeiionefUoenae. 

A  State  statute  leqnired  foreign  insanudoe  Gompazkies,  as  a  condition  preoedaal 
to  receiving  a  license  to  do  businees  in  the  State,  to  agree  not  to  remore  Into 
the  United  States  courts  any  actions  brought  against  them  in  the  State  eoarts ; 
and  enacted  that  on  violation  of  such  agreement  by  an  insurance  oompaaj 
it  should  '*  be  the  imperative  duty  of  the  secretary  of  State  to  revoke  its 
license."  ^eM,  (1)  that  the  statute  was  constitutional;  and (2)  that  the  see- 
retary  might  be  compelled  to  revoke  the  license  by  mandamus  at  the  rd^ 
aon  of  any  person  interested  *   (Bee  note,  p.  702.) 

*In  Hartford  Fire  Ins.  Co,  v.  Doyte,  8  Cent.  L.  J.  il,  HoPKnre,  J.,  Judge  of 
the  United  States  District  Court  for  the  Western  District  of  Wlseonsin,  held 
the  act  involved  In  this  case  void. 
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•  _  _  _  ■  _  

PETITION  for  mandamus  to  compel  Doyle^  secretary  of  State 
of  Wisconsm,  to  revoke  ^'  any  authority,  or  license  or  certifi- 
cate," theretofore  issued  to  the  Continental  Insurance  Company, 
of  New  Yorky  authorizing  said  company  to  transact  business  in  the 
State.  The  petition  alleged  that  said  insurance  company  was 
incorporated  under  the  laws  of  New  York;  that  in  May,  1874,  it 
insured  certain  property  in  the  State  of  Wisconsin,  loss,  if  any, 
payable  to  this  relator;  that  the  property  was  destroyed  by  fire; 
that  the  company  refused  to  pay  the  loss,  whereupon  he  brought 
action  to  recover  the  same  in  the  State  court,  and  that  thereupon 
the  company  applied  to  have  the  cause  remoyed  into  the  Circuit 
Court  of  the  United  States,  and  that  it  was  so  removed.  That 
prior  to  the  commencement  of  said  action,  the  said  insurance  com- 
pany had,  in  compliance  with  the  statute  of  the  State,*  executed  a 
certain  instrument  under  seal,  agreeing  that  said  company  would 
not  remove  any  cause  commenced  against  it  in  the  State  court 
into  the  United  States  Circuit  Court,  and  that  said  agreement  was 
duly  filed  with  the  secretary  of  State.  The  petition  further  alleged 
that  said  Doyle,  as  secretary  of  State,  had  full  knowledge  of  the 
above  facts;  that  a  transcript  of  the  proceedings  had  been  served 

*  Seo.  22,  oh.  50,  Laws  of  1870,  provldeB  as  follows :  **  It  shaU  not  be  lawful 
for  any  fire  iusoranoe  company,  association  or  partnership  incorporated  by  or 
organized  under  the  laws  of  any  other  State  of  the  United  States,  or  any  foreign 
govern ment,  for  any  of  the  purposes  specified  in  this  act,  directly  or  indirectly, 
to  take  risks  or  transact  any  business  of  insurance  in  this  State  unless  pos- 
sessed of  the  amount  of  actual  capital  required  of  similar  companies  formed 
auder  the  provisions  of  this  act;  mid  any  such  company  desiring  to  transact 
any  such  business  as  aforesaid  by  any  agent  or  agents  in  this  State,  shall  first 
appoint  an  attorney  in  this  State,  on  whom  process  of  law  can  be  served,  con- 
taining an  agreement  that  such  company  wlU  not  remove  the  suit  for  trial  into 
the  United  States  Circuit  Court  or  Federal  courts,  and  file  in  the  office  of  the 
secretary  of  State  a  written  instrument,  duly  signed  and  sealed,  certifying 
Buch  appointment,  which  shaU  continue  until  another  attorney  be  substituted ; 
and  any  process  issued  by  any  court  of  record  in  this  State,  and  served  upon 
any  such  attorney  by  the  proper  officer  of  the  county  in  which  such  attorney 
may  reside  or  may  be  found,  shaU  be  deemed  a  sufficient  service  of  proeesa 
upon  such  company ;  but  service  of  process  upon  such  company  may  also  be 
made  in  any  other  manner  now  provided  by  law." 

Sec.  8,  ch.  IS,  Laws  of  1871,  provides  as  follows :  **No  officer,  agent  or  sub- 
agent  of  any  insurance  company  shall  act  or  aid  in  any  manner  in  transacting 
the  business  of  insurance  of  or  with  such  company,  or  placing  risks,  or  effsct- 
Ing  insurance  therein,  without  first  procuring  from  the  secretary  of  StnCo  r 
oertifloate  of  authority  so  to  do  for  each  company  for  which  he  proposes  to  act, 
which  shaU  state,  in  substance,  that  such  company  is  duly  aathoriied  to  do 
business  in  this  State  under  the  laws  thereof,  and  that  such  agent  or  other 
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upon  him,  and  that  he  had  been  requested  to  revoke  the  lioense  or 
oertificate  granted  to  said  company. 

On  this  petition  an  alternative  mandamus  was  issued,  to  which 
the  respondent  made  return,  among  other  things,  that  the  atatate 
wiMB  unconstitutional. 

The  relator  demurred. 

C.  W.  FMs^Ty  for  relator. 
H.  M*  Finch,  for  respondent. 

Btaxt,  0.  J.  [After  deciding  some  minor  questions.]  IV.  It  is 
contended,  not  that  the  statute  of  the  State  prescribing  the  condi- 
tion upon  which  license  shall  be  granted  is  a  violation  of  the  Federal 
Constitution,  but  that  it  has  been  so  adjudged  by  the  Suprema 
Oourt  of  the  United  States ;  and  that  thereupon  and  thereby  the 
statute  has  ceased  to  have  any  force 

For  the  purpose,  as  Waitr,  C.  J.,  remarks  (^  WalL  459),  of 
putting  foreign  insurance  companies,  licensed  to  do  business  in 
this  State,  upon  an  equal  footing  with  its  own  companies,  section  23 
of  chapter  56  of  1870  requires  foreign  companies,  before  license,  to 

penon  has  duly  complied  with  the  laws  relating  to  the  agents  of  raeh  com- 
panies.  The  seoretary  of  State,  apon  being  satiafled  of  the  faots  to  be  stated 
therein,  shaU  grant  each  certiflcate,  which,  in  caee  of  Are,  marine  or  inland 
companies,  shall  continue  in  force  until  the  thirty-first  day  of  Jaiioary  next 
after  the  date  thereof. . .  .unless  sooner  reyoked  by  the  secretary  of  State  for 
non-compliance  with  the  laws  aforesaid,  and  shaU  be  renewed  on  said  d^fs 
annually  thereafter,  as  long  as  the  company  and  its  agents  continue  to  comply 
with  said  laws." 

Sec.  1,  oh.  64,  Laws  of  1872,  provides  as  foUows :  "  If  any  insnranoe  oom- 
IMuiy  or  association  shaU  make  application  to  change  the  yenue  or  remoy«  any 
salt  or  action  heretofore  commenced,  or  which  stiall  l>e  hereafter  commenced, 
in  any  court  of  the  State  of  Wisconsin  to  the  United  States  Circuit  or  Diatriol 
Court,  or  to  the  Federal  court,  contrary  to  the  provisions  of  any  law  of  the 
State  of  Wisconsin,  or  contrary  to  any  agreement  it  has  made  and  filed,  or  may 
make  and  file,  as  provided  and  required  by  section  numt>er  twenty-two  (29 
of  chapter  fifty-six  (66)  of  the  general  laws  of  Wisconsin,  for  the  year  A.  D. 
1870,  or  any  other  provision  of  law  now  in  force  in  said  State,  or  may  hereafter 
be  enacted  therein,  it  shaU  be  the  imperative  duty  of  the  secretaiy  of  State, 
or  other  proper  State  officer,  to  revoke  and  recaU  any  authority,  or  license  or 
oertificate  to  such  company  to  do  and  to  transact  any  business  in  the  State  of 
Wisconsin ;  and  no  renewal,  or  new  license  or  certificate  shaU  be  granted  to 
such  company  for  three  years  after  such  revocation,  and  such  company  shall 
therefore  (thereafter)  be  prohibited  from  transacting  any  business  In  the  State 
of  Wisconsin,  until  again  duly  licensed." 
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file  an  agreement  in  the  secretary's  office,  not  to  remoTe  causes 
against  them  from  the  State  to  the  Federal  courts. 

In  Morse  y.  Ins.  Co.,  30  Wis.  496,  the  insurance  company  had, 
in  yiolation  of  its  agreement,  petitioned  the  State  court  to  remove 
the  cause  from  the  State  to  the  Federal  court,  under  the  act  of 
Congress.  This  court  held  the  agreement  to  be  a  valid  relinquish- 
ment of  the  right  of  such  removal  obligatory  upon  the  insurance 
company,  and  gave  judgment  against  it  The  judgment  of  this 
court  was  taken  by  writ  of  error  to  the  Supreme  Court  of  the 
United  States  ;  and  that  court,  in  Ins,  Co.  v.  Morse,  20  Wall.  445, 
reversed  the  judgment  of  this  court,  upon  the  ground  that  such  an 
agreement  did  not  deprive  the  insurance  company  of  the  right  of 
removal  to  the  Federal  court,  under  the  Constitution  and  laws  of 
the  United  States. 

The  question  was  certainly  not  free  from  difficulty ;  and  while 
we  think,  with  all  due  deference,  that  the  weight  of  authority  and 
sound  principle  sustain  the  views  of  this  court,  it  is  our  duty  and 
pleasure  to  submit  to  the  decision  of  the  Federal  court,  on  a  point 
unquestionably  within  its  final  jurisdiction. 

Under  that  decision,  it  follows  that  the  jurisdiction  of  the  State 
court  in  that  case  was  ousted,  upon  the  presentation  of  the 
petition  to  remove  the  cause  to  the  Federal  court,  and  that  all 
subsequent  proceedings  in  the  State  courts  were  coram  non  judice. 
Gordon  v.  Longest,  16  Pet.  97;  Kanouse  v.  Martin,  16  How.  198; 
Ins.  Co.  V.  Dunn,  19  Wall.  214. 

The  sole  question,  therefore,  before  the  Federal  court,  upon  the 
writ  of  error  in  Ins.  Co.  v.  Morse,  was,  whether  the  right  of  the 
insurance  company  to  remove  the  cause  to  the  Federal  court 
remained,  notwithstanding  the  agreement.  Upon  that  point  only 
is  the  judgment  in  that  case  conclusive  on  this  court ;  upon  that 
point  only  is  the  opinion  of  that  court  authoritative  with  this. 

'^  This  court,  and  other  courts  organized  under  the  common  law, 
has  never  held  itself  bound  by  any  part  of  an  opinion,  in  any  case 
which  was  not  needful  to  the  ascertainment  of  the  right  or  title  in 
question  between  the  parties.  In  Cohens  v.  The  State  of  Virginia, 
6  Wheat.  399,  this  court  was  much  pressed  with  some  portion  of 
its  opinion  in  the  case  of  Murhury  v.  Madison,  and  Mr.  Chief 
Justice  Mabshall  said :  ^  It  is  a  maxim  not  to  be  disregarded, 
that  general  expressions  in  every  opinion  are  to  be  taken  in  con- 
nection with  the  case  in  which  those  expresdons  are  uaad.    If  the} 
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go  beyond  the  case  they  may  be  respectedy  but  ought  not  to  oon- 
trol  the  judgment  in  a  subsequent  suit  when  the  very  point  is 
presented.  The  reason  of  this  maxim  is  obvious.  The  question 
actually  before  the  court  is  investigated  with  care,  and  considered 
in  its  full  extent ;  other  principles  which  may  serve  to  illustrate  it 
are  considered  in  their  relation  to  the  case  decided,  but  their  pos- 
sible bearing  on  all  other  cases  is  seldom  completely  investigated/ 
The  cases  of  Ex  parte  Christy ^  3  How.  299,  and  J&nness  ei  cu.  v. 
Peckf  7  id.  612,  are  an  illustration  of  the  rule  that  any  opinion 
given  here  or  elsewhere  cannot  be  relied  on  as  a  binding  authority, 
unless  the  case  called  for  its  expression.  Its  weight  of  reason  must 
depend  on  what  it  contains."  Carroll  v.  Carroll,  16  How.  275. 
The  rule  is  elementary,  but  we  choose  to  give  it  in  the  words  of  the 
court  to  whose  opinion  we  consider  it  presently  applicable. 

Ins.  Co.  V.  Morse  was  decided  by  a  divided  court.  The 
opinion  of  the  majority,  delivered  by  Mr.  Justice  Hunt,  applies 
to  the  agreement  of  the  insurance  company  not  to  remove  the 
cause  to  a  Federal  court,  the  general  and  familiar  rule,  that  par- 
ties cannot  by  contract  oust  the  ordinary  courts  of  their  juris- 
diction; citing  to  that  effect  several  cases,  English  and  American; 
and  quoting  the  rule  from  Story^s  Eq.,  §  670,  in  these  words: 
''  And  where  the  stipulation,  though  not  against  the  policy  of  the 
law,  yet  is  an  effort  to  divest  the  ordinary  jurisdiction  of  the  com- 
mon tribunal  of  justice,  such  as  an  agreement,  in  case  of  any 
disputes,  to  refer  the  same  to  arbitrators,  courts  of  equity  will  not, 
any  more  than  courts  of  law,  interfere  to  enforce  that  agreement, 
but  they  will  leave  the  parties  to  their  own  good  pleasure  in  regard 
to  such  agreements.  The  regular  administration  of  justice  might 
be  greatly  impeded  or  interfered  with  by  such  stipulations,  if  they 
were  specifically  enforced." 

Having  held  the  rule  to  be  otherwise  applicable  to  the  agreement 
of  the  insurance  company,  the  opinion  proceeds  to  inquire  whether 
the  agreement  gains  validity  from  the  statute  of  the  State  requir- 
ing it;  and  holds  that  it  does  not,  because  the  right  of  removal  is 
given  by  the  Constitution  and  laws  of  the  United  States.  And 
therefore  the  majority  of  that  court  reversed  the  judgment  of  this 
court  on  the  r^round  that  the  petition  to  remove  the  cause  to  the 
Federal  court  had  ousted  the  jurisciiction  of  the  State  oourt. 

So  far  the  opinion  deals  vrith  the  questions  involved  in  the  oase. 
Having  so  held,  the  opinion  had  ex'hausted  the  question  before 
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the  court ;  hacT exhausted  its  appellate  jurisdiction  to  this  court; 
had  exhausted  its  concern  with  the  statute  of  the  State.  In  its 
yiew  of  the  question  before  it,  the  only  concern  of  that  court  with 
the  statute  of  the  State  was,  whether  it  could  operate  to  take  the 
agreement  out  of  the  general  rule  held  to  be  applicable  to  it  The 
agreement  was  directly  before  the  court;  the  statute  at  best  was 
only  before  the  court  collaterally.  And  we  may  be  pardoned  for 
suggesting  that,  the  validity  of  the  statute  not  being  directly  in- 
Yolyed  in  the  decision,  the  declaration  that  it  is  unconstitutional 
overlooked  the  universal  rule  of  all  American  courts  sanctioned 
by  that  court  {Cooper  v.  Telfair,  4  Dallas,  14;  Parsons  v.  Bedford^ 
3  Pet  433;  United  States  v.  Coombs,  12  id.  72),  that  courts  will 
avoid  an  interpretation  or  application  of  a  statute  rendering  it 
.unconstitutional;  and  will  hold  one  so  only  in  ^plain  and  per- 
emptory cases.  And  with  the  domestic  policy  of  the  statute,  with 
the  right  of  the  State  to  refuse  license  to  insurance  companies  re- 
fusing to  make  the  agreement,  that  court  had  no  concern. 

^^  This  court  has  no  authority  to  revise  the  act  of  [Wisconsin] 
upon  any  grounds  of  justice,  policy  or  consistency  to  its  own  Con.- 
stitntion.  These  are  concluded  by  the  decision  of  the  public 
authorities  of  the  State.  The  only  inquiry  for  this  court  is,  does 
the  act  violate  the  Constitution  of  the  United  States,  or  the  treat- 
ies and  laws  made  under  it?"  Carpenter  v.  Pennsylvania,  17 
How.  456. 

The  statute  of  the  State  does  not  assume  to  prohibit  insurance 
companies  taking  license  under  it,  from  removing  actions  on  its 
policies  from  State  to  Federal  courts.  It  only  provides  that  no 
insurance  company  shall  be  licensed  under  it,  which  shall  not  file 
an  agreement  not  to  remove  them.  So  that  the  question  in  /n- 
9urance  Company  v.  Morse  was  not  whether  the  statute  was  in 
violation  of  the  right  of  removal,  but  whether  the  voluntary  agree- 
ment of  the  insurance  company  was  obligatory  upon  it.  The  only 
question  upon  the  statute  before  the  court  was,  whether  it  could 
operate  to  give  validity  to  the  agreement,  held  to  be  otherwise  in- 
valid. And  it  is  sufficiently  plain  that  the  validity  of  the  agree- 
ment, and  the  validity  of  the  statute  requiring  the  agreement,  are 
entirely  distinct  questions.  The  invalidity  of  the  agreement  has 
been  determined  by  the  court  of  last  resort  on  the  subject;  but  the 
•tatate  remains.  And  we  take  it  that  no  provision  in  tiie  Oonstitn- 
tioDi  laws  or  treaties  of  the  United  States  is  violated  by  a  statute 
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of  the  State  prohibiting  the  license  of  «the  Stitte  to  foreigii 
corporations  to  do  business  within  it,  upon  any  condition  what- 
ever.  The  right  of  the  State  to  refuse  such  license  is  absolute; 
and  being  absolute,  it  may  be  exercised  at  absolute  discretion, 
not  to  be  questioned  or  abridged,  anywhere,  under  any  pre- 
tense. It  was  within  the  appellate  jurisdiction  of  the  Federal 
court  to  refuse  effect  to  the  agreement  as  ousting  the  juris- 
diction of  the  Federal  courts;  but  it  ii  not  within  its  jurisdiction 
to  hold  foreign  insuranoe  companies  entitled  to  license  without 
the  agreement.  It  can  hold  an  insurance  company  not  bound 
by  the  agreement  when  made,  as  repugnant  to  the  Constitution 
and  laws  of  the  United  States;  but  it  cannot  excuse  the  agree- 
ment as  a  condition  precedent  to  license  under  the  State  statuta 
So  far  as  the  statute  stands  outside  of  its  appellate  jurisdiction  to. 
this  court,  raising  a  pure  question  of  State  policy  and  economy,  in 
a  matter  within  the  absolute  pleasure  of  the  State.  Conceding  the 
invalidity  of  the  agreement,  the  statute  still  prohibits  lioense^ 
within  tiie  mere  discretion  of  the  State,  without  the  agreement, 
and  the  statutory  license  cannot  issue  without  it.  In  authorizing 
voluntary  licenses,  with  absolute  right  to  annex  any  oondition  to 
them,  the  State  may  exact  agreements  morally  although  not  legally 
binding  on  the  licensees.  It  may  be  presumed  there  is  some  sense 
of  decency  even  among  corporations.  It  may  be  presumed  that  not 
every  insurance  company  will  voluntarily  make  such  an  agreement 
as  a  condition  of  a  voluntary  and  advantageous  license,  and  then 
deliberately  violate  it,  even  with  the  sanction  of  the  Supreme  Court 
of  the  United  States.  In  any  view  such  a  violation  is  a  scandalous 
breach  of  good  faith,  indicating  a  disposition  to  bad  faith  in  all  the 
dealings  of  the  company.  And  though  the  agreement  be  not 
obligatory  in  conscience,  and  to  refuse  licenses  to  all  insurance 
companies  refusing  to  execute  it.  In  that  view  of  it,  the  Federal 
court  has  no  appellate  jurisdiction  to  this  court  over  the  statute, 
and  the  declaration  that  it  is  unconstitutional  was  a  bnUum  ful" 
men.  To  that  extent,  at  least,  the  State  retains  power  over  foreign 
corporation's  seeking  to  do  business  within  it.  The  statute  is  indeed 
inoperative  to  give  validity  to  the  agreement,  ousting  the  jurisdic- 
tion of  the  Federal  courts.  So  the  Supreme  Court  of  the  United 
States  has  decided.  But  it  is  operative  to  prescribe  the  oonditions 
on  which  the  State,  in  the  exercise  of  its  sovereign  authoritj,  sees 
fit  to  hcense  foreign  corporations  within  it    That  is  for  this  oonrt^ 
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not  that,  to  determine.  No  foreign  insurance  company  need  come 
here  under  the  agreement;  coming,  every  foreign  insurance  com- 
pany violating  the  agreement  is  guilty  of  a  moral  fraud  upon  the 
Stata  Andy  in  upholding  the  statute  to  this  extent,  against  extra- 
judicial dictum  of  the  Supreme  Court  of  the  United  States,  we 
may  quote  in  our  own  behalf  the  language  of  one  of  the  great  chief 
justiceB  of  that  court:  **  A  sanction  is  claimed  to  a  breach  of  trust, 
and  a  violation  of  moral  principle.  In  such  a  case,  the  mind  sub- 
mits reluctantly  to  the  rule  of  law,  and  laboriously  searches  for 
something  which  shall  reconcile  that  rule  with  what  would  seem 
to  be  the  dictate  of  abstract  justice."  Hannojf  v.  Sve,  3  Granch, 
242. 

The  provision  in  section  22  of  chapter  56  of  1870,  requiring  the 
agreement  as  a  condition  of  license,  was  alone  before  the  court  in  Ins. 
Co.  V.  Morse.  And,  so  far,  we  have  considered  it  by  itself.  But 
this  writ  is  applied  for,  not  under  that  section,  but  under  chapter 
64  at  1872.  And  the  two  statutes  taken  together  put  the  whole 
snl^ect  in  a  view  which  was  not  before  the  court  in  that  case,  and 
oould  not  properly  be  in  any  case  of  its  appellate  jurisdiction  to  a 
State  court  The  former  statute  requires  the  agreement;  the  lat- 
ter statute  provides  for  the  revocation  of  any  license  issued,  upon 
violation  of  the  agreement.  And  the  agreement  being  invalid  to 
oust  the  jurisdiction  of  the  Federal  courts,  the  two  provisions  to- 
gether are  equivalent  to  one  requiring  the  revocation  of  a  license 
issued  to  a  foreign  insurance  company,  upon  its  application  to 
remove  an  action  on  its  policy  from  a  State  to  a  Federal  court 

The  statute  extended  to  these  foreign  insurance  companies  the 
privilege  of  doing  business  in  this  State  on  equal  footing  with 
domestic  companies.  Experience  showed  their  power  to  harass 
the  citizens  of  the  State  doing  business  with  them,  by  removing 
actions  on  their  policies  from  courts  of  the  vicinage  to  distant  and 
expensive  tribunals.  Hence  the  provisions  of  both  statutes.  And, 
conceding  to  the  fullest  extent  the  right  of  removal  of  actions 
oommenced,  we  can  see  no  pretext  for  questioning  the  power  of  the 
State,  in  the  exercise  of  its  absolute  discretion  on  the  subject,  to 
revoke  the  license  of  a  company  exercising  the  right  The  State 
has  power  to  make  its  voluntary  license  subject  to  forbearance  of  a 
right,  and  revocable  upon  its  exercise.  The  right  may  survive  the 
license,  but  the  license  cannot  survive  its  exercise.  So  grants  are 
sometimes  made  upon  condition  to  forbear  a  right    It  was  for  the 
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authorities  of  the  State  alone  to  judge  that  the  exercise  of  the 
right  is  an  abuse  of  the  privilege  of  the  license.  With  that  ques- 
tion Federal  courts  have  no  concern.  They  can  hold,  as  they  have, 
that  the  right  exists  in  pending  actions,  but  they  have  no  jurisdic- 
tion over  the  question  whether  foreign  corporations,  exercising  the 
right,  shall  be  permitted  by  the  State  to  do  business  within  it 
That  is  matter  of  State  policy,  State  law.  State  jurisdiction. 

The  distinction  between  the  validity  of  the  agreement  and  the 
validity  of  the  statute  is  readily  illustrated.  It  is  quite  clear  that 
the  secretary  of  State  takes  no  authority,  under  the  statute,  to 
license  a  foreign  insurance  company  not  executing  the  agreement 
That  is  a  condition  precedent  to  his  authority.  This  court  would 
assuredly  refuse  to  compel  him  to  act  in  disregard  of  the  statute 
which  confers  his  authority.  And  we  take  it  that  the  Supreme 
Court  of  the  United  States  would  hardly  claim  appellate  jurisdic- 
tion to  review  our  decision,  or  to  compel  a  State  officer  to  act 
officially  for  the  State,  iu  disregard  of  the  letter  of  his  authority, 
on  the  gi'ound  that  the  agreement,  when  executed,  is  inoperative  to 
oust  the  jurisdiction  of  the  Federal  court 

We  have  hitherto  considered  the  agreement  in  the  light  in  which 
it  is  held  by  the  opinion  in  Ins.  Co.  v.  Morse,  But,  with  great 
deference,  we  are  unable  to  consider  the  construction  of  the  agree* 
ment  there  expressed  to  be  correct,  even  within  the  views  of  the 
court  itself.  It  is  held  to  be  repugnant  to  the  Constitution  and 
laws  of  the  United  States.  But  an  agreement  not  to  remove  a 
cause  from  a  State  to  a  Federal  court,  though  it  will  not  be  en- 
forced as  obligatory  against  removal,  does  not  appear  to  be  in  itself 
repugnant  to  any  law.  The  party  may  keep  it  iu  good  faith,  with- 
out offense  against  the  law.  Courts  will  not,  indeed,  enforce  it ; 
but,  in  the  language  of  Judge  Stobt,  leave  the  parties  to  their  own 
good  pleasure  in  regard  to  it  Had  the  insurance  company,  in  that 
case,  complied  with  the  agreement,  and  not  removed  the  can8e»  it 
would  have  been  guilty  of  no  violation  of  the  Constitution  or  laws 
of  the  United  States.  In  the  view  taken  of  it  by  the  Supreme 
Court,  it  is  ineffectual  but  not  illegal.  We  have  seen  no  case 
holding  such  an  agreement  illegal,  though  it  has  been  sometimes 
called  nugatory.  In  the  leading  case  of  KiU  v.  HoUister,  1  Wilson, 
129,  it  was  held  that  an  agreement  to  arbitrate  did  not  bar  the 
action,  because  there  had  been  no  submission  under  it ;  the  court 
intimating  that  a  submission  under  it  would  have  been  a  bar.    And 
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it  has  been  held  that,  though  such  an  agreement  will  not  defeat  an 
action  bronght  under  it,  yet  an  action  will  lie  on  it  for  breach  of 
it.  Livingston  v.  Ralli,  5  Ell.  &  Bl.  132.  See,  also,  Nute  v.  Ins.  Co^ 
6  Gray,  174 ;  ffobbs  v.  Ins.  Co.,  56  Me.  417. 

It  appears  to  us  to  be  very  plain  that  the  statute  of  1870  is  a 
Talid  enactment ;  that  its  validity  was  not  involyed  in  the  decision 
of  Ins.  Co.  y.  Morse;  that  its  validity,  as  a  limitation  upon  the 
issue  of  licenses  under  State  authority,  was  not  within  the  appel- 
late jurisdiction  of  the  court ;  and  that  the  declaration,  in  the 
opinion^  that  it  is  repugnant  to  the  Constitution  and  laws  of  the 
United  States,  and,,  therefore,  void,  is  but  an  improvident  and 
erroneous  expression  of  the  learned  judge  who  delivered  the  opin- 
ion. With  all  due  deference,  we  may  be  permitted  to  say  of  it 
what  Lord  Mansfield  said  of  a  dictum  of  Chief  Justice  Holt  : 
'^  That  is  an  obiter  saying  only,  and  not  a  resolution  or  determina- 
tion of  the  court,  or  a  direct,  solemn  opinion  of  the  great  judge 
from  whom  it  dropped."    Saunderson  v.  Howies,  4  Burr.  2064. 

The  opinion  proceeds  to  discuss  the  relations  of  foreign  corpora- 
tions to  the  State,  in  a  scope  wholly  foreign  to  the  judgment  in 
the  case,  and  in  a  tone  inconsistent  with  decided  cases  in  that  court; 
and,  therefore,  so  far,  of  no  authority  there  or  here.  It  is  sufficient 
for  this  case  that  that  great  tribunal  has  frequently  and  uniformly 
held  that  the  corporations  of  one  State  have  no  right  to  migrate 
to  another,  there  to  exercise  their  franchises,  except  upon  the  as- 
sent of  such  other  State;  and  that  such  assent  may  be  granted 
upon  such  terms  and  conditions  as  the  State  granting  it  may  think 
proper  to  impose.  Insurance  Company  v.  French,  18  How.  404; 
Paul  V.  Virginia,  8  Wall.  168;  Ducat  v.  Chicago,  18  id.  566; 
Osborne  v.  Mobile,  16  id.  479. 

Paul  V.  Virginia  was  the  case  of  an  insurance  company  of  New 
York,  doing  business  in  Virginia  under  a  statute  of  the  latter 
State  prohibiting  foreign  insurance  companies  from  doing  business 
there  without  license  to  be  granted  upon  conditions  precedent.  It 
was  decided  as  late  as  1868.    And  the  court  uses  this  language: 

**  The  corporation,  being  the  mere  creation  of  local  law,  can  have 
no  legal  existence  beyond  the  limits  of  the  sovereignty  where  cre- 
x^  ated.  As  said  by  this  court  in  Bank  of  Augusta  v.  Barle :  *  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty?'  The  recognition  of  its  existence  even  by  other 
States — a  oosiity  which  is  never  extended  where  the  existence  of 
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the  corporation  or  the  exercise  of  its  powers  are  prejudicial  to  their 
interests  or  repugnant  to  their  policy.  Having  no  absolute 
right  in  other  States,  but  depending  for  such  recognition  and  the 
enforcement  of  its  contracts  upon  their  assent,  it  follows  as  a  mat- 
ter of  course,  that  such  assent  may  be  granted  upon  such  terms 
and  conditions  as  those  States  may  think  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely;  they  may  restrict  its 
business  to  particular  localities;  or  they  may  exact  such  security 
for  the  performance  of  its  contracts  with  their  citizens  as  in  their 
judgment  will  best  promote  public  interest  The  whole  matter 
rests  in  their  discretion/'  And  this  doctrine  js  expressly  affirmed 
in  DuciU  Y.  Okicago,  a  like  case  in  1870. 

The  doctrine  is  so  sound  in  itself,  and  so  many  of  the  decisioDB 
of  that  court  on  other  subjects  wduld  be  disturbed  or  subverted  by 
a  departure  from  it,  that  we  feel  safe  in  holding  it  to  be  the  set- 
tled law  of  the  Federal  Supreme  Court,  notwithstanding  intimations 
to  the  contrary  in  the  opinion  in  Insurance  Gampany  t.  Morse; 
another  reason  for  regarding  these  as  not  sufficiently  considered, 
as  is  apt  to  be  the  case  with  all  obUer  dicta. 

Peiiiion  for  mandamus  granted, 

NoTK.— The  opiuiou  further  ezamlnee  at  great  lengtii  tiie  Joriadletloa  of 
the  Cirouit  C^urt  of  the  United  States  of  a  suit  to  enjoin  tiie  seoretaiy  of 
State  from  annnUinK  and  revoking  the  lioenie  granted  to  the  respondent  the 
oonolusion  being  reached  and  the  court  holding  tliht  the  Federal  court  had  no 
such  Jurisdiction.  Owing  to  the  length  of  this  portion  of  the  opinion  it  liaa 
not  been  thought  advisabie  to  include  it.— Bd.  Am.  Rbp. 


MlLWAUKSB  IkDUSTBIAL  SoHOOL  y.  SUPBBTIBOB  OF  MlLWAITKBI 

OOUHTT. 

(40  wis.  an.) 

OmuUttUional  kM^paretU  and  ehiid^cammUmeni  qfpantper  ekOdtm  is 

Mhti^rial  ichooU, 

A  statate  enacted  that  children  under  a  certain  age,  who  were  Inmales  of 
pooi^houses,  or  who  were  abandoned  by  their  parents,  or  who  were  without 
means  of  sabsistenoe,  should  be  committed  to  industrial  schools  daring 
minority.  HM,  net  unconstitutional  as  authorizing  imprisonment  without 
cue  process  of  law. 

6&mble,  that  the  parent  or  guardian  of  a  child  so  committed  woold  not  be 
precluded  by  the  commitment  from  asserting  right  to  the  custody  or  care  ai 
the  child  on  proof  Uiat  the  canse  of  commitment  no  longer  existed. 
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ACTION  by  tjie  Milwaukee  Industrial  School,  to  recorer  of  the 
auperyisors  of  Milwaukee  county,  compensation  for  the  board 
and  tuition  of  certain  children  committed  to  plaintiff's  care  under 
a  decree  of  the  municipal  court  of  Milwaukee,  which  recited  that 
complaint  had  been  made  as  the  statute  required  ;  that  the  children 
were  inmates  of  the  poor-house  of  Milwaukee  county ;  and  com- 
mitting them  to  plaintiff's  school  until  they  should  respectively 
attain  to  the'age  of  twenty-one  years,  or  be  sooner  discharged  as 
provided  by  statute.  It  was  admitted  by  counsel  for  the  plaintiff 
that  all  children  in  said  school  were  subject  to  the  same  rules  and 
discipline  ;  that  one  child  had  been  committed  to  the  school  for 
larceny ;  that  another  had  been  committed  for  being  an  inmate  of. 
a  house  of  ill-fame ;  and  that  both  of  these  were  confined  there 
with  the  childi'en  in  question. 

Verdict  for  the  plaintiff. 

Defendant  appealed. 

F.  W.  Ootzhausen,  for  appellant 

J,  P.  C.  Oottritt,  for  respondent.  The  law  is  valid  as  a  mere 
police  regulation.  The  legislature  has  legislated  for  spendthrifts, 
insane  persons,  vagrants  and  drunkards,  and  has  established  an 
industrial  school  for  boys,  and  a  soldiers'  orphans'  home.  No  ques- 
tion has  hitherto  been .  made  of  the  validity  of  any  such  lawsi 
They  are  common  to  all  the  States  in  substance,  and  the  law  in 
question  is  of  like  character.  See,  for  decisions  undei  simllai' 
laws,  Ex  parte  Crouse,  4  Whart.  9;  Pe^^jh  v.  Gavemorc,  etc,,  18 
How.  Pr.  409;  Roth  v.  House  of  Refuge.  31  Md.  329;  Prescott  v. 
State,  19  Ohio  £t.  184;  S.  C,  2  Am.  Rep.  388.  To  the  objection 
that  the  act  was  void  because  violating  the  rule  as  to  due  process 
of  law,  counsel  cited  Rowan  v.  State,  31  Wis.  129. 

Rtak,  C.  J.  We  live  in  a  time  of  inquiry  and  innovation,  when 
many  things  having  the  sanction  of  the  time  are  questioned,  and 
many  novelties  jarring  with  long  accepted  theories  are  proposed. 
In  political  science,  there  are  those  who  would  reduce  government 
to  a  mere  skeleton  of  absolutely  necessary  powers,  purely  political; 
and  those  who  favor  patern&l  government,  recognizing  in  the 
sovereignty  much  of  the  authority  of  patriarchal  rule.  All  this  is 
seen  chiefly  in  political  discussions;  but  the  late  reports  show  that 
these  conflicting  theories  are  finding  their  way  into  judicial  tribu- 


704  WISCONSIN, 


Milwaukee  Industzlal  School  ▼.  Supervisor  of  Milwaukee  Goiintx. 

nals.    The  business  of  the  courts,  however,  is  not  correct,  but  to 
administer  the  existing  system  of  government 

Some  authorities  cited  in  this  case,  and  the  logical  tendency  of 
part  of  the  argument,  would  go  to  question  the  right  of  the  State 
to  make  involuntary  provision  for  the  care  of  the  destitute,  whom 
misfortune  or  folly  have  rendered  incapable  of  caring  for  them- 
selves. But  the  political  necessity  and  duty  of  the  sovereignty  to 
make  provision  for  the  care  of  subjects  or  citizens,  uifable  for  any 
cause  to  take  care  of  themselyes,  and  destitute  of  other  care,  has 
been  too  long  recognized  in  all  civilized  countries,  too  well  estab- 
lished under  the  State  goyernments  of  this  country,  to  be  r^;arded 
as  an  open  question.  All  public  asylums,  here  and  elsewhere  in 
the  country,  for  the  poor,  for  the  insane,  for  orphans,  for  the 
helpless  and  destitute  by  any  cause,  are  witnesses  to  the  political 
necessity  of  public  charity.  And  we  assume,  as  a  principle  ander-' 
lying  every  consideration  in  this  case,  that  it  is  the  duty  and  poliqr 
of  the  State  to  proyide  efficient  means,  in  its  discretion,  for  the 
care  of  all  destitute  and  helpless  persons  within  it;  that  public 
charity,  in  such  cases,  is  a  public  necessiiy. 

In  fulfilling  this  duty,  as  in  all  things  else,  the  power  of  the 
legislature  is  subject  to  all  positive  provisions  of  the  Constitntion; 
perhaps  to  what  Judge  Bedfield  calls  the  abstractions  of  State 
Constitutions;  and  to  those  natural  and  fundamental  principles  of 
right  and  justice,  which  are  recognized  in  all  ciyilized  coun- 
tries, and  enter  into  all  civilized  goyernments.  And  the  main 
question  in  this  case  is,  whether  the  industrial  school  act  (ch.  325 
of  1875),  in  its  essential  provisions,  is  in  conflict  with  any  of  these. 

We  confess  that  we  approach  the  consideration  of  tlxe  statute 
with  a  strong  desire  to  uphold  it.  Theoretically,  the  provision  for 
the  support  of  the  poor  is  very  well.  Practically,  poor-houses  are 
perhaps  often,  sometimes  certainly,  administered  with  as  little 
attention  to  the  comfort,  and  as  little  respect  for  the  persons  of 
their  inmates,  as  some  of  our  prisons.  They  are  not  fit  places  for 
children;  without  means  of  intellectual,  moral  or  religious  instruc- 
tion, or  for  the  peculiar  care  needed  by  children,  especially  chil- 
dren within  the  age  of  nurture.  And  it  is  manifestly  better  for 
poor  children  that  they  should  be  supported  in  some  other  asylum, 
where  they  may  have  fitting  culture  and  better  care;  where  some 
person  or  body  may  stand  to  them  in  loco  parentis,  and  measurably 
discharge  toward  them  the  parental  duties  of  nurture  and  education* 
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If  poor-hoases,  certainly  common  jails  and  penitentiaries  are  unfit 
places  for  the  confinement  of  children,  eyen  of  ordinarily  vicious 
children.  In  these  it  cannot  be  said  that  children  are  altogether 
without  opportunities  of  education  ;  but  it  is  vicious  education. 
All  experience  has  shown  the  tendency  of  prisons  for  crime  to  ag- 
gravate the  depravity  of  less  guilty  adult  prisoners.  The  associa- 
tion with  practiced  criminals  generally  to  be  found  in  such  places, 
which  is  almost  necessary  to  confinement  within  them,  must  inev- 
itably expose  children  to  corrupting  infiuences  which  few  children 
have  character  to  resist.  And  when  children  must  be  confined  for 
crime,  common  humanity  to  them,  common  regard  for  the  future 
welfare  of  the  State.,  requires,  in  many  cases,  that  they  should  be 
sent  to  some  place  of  detention  more  appropriate  for  them,  where 
they  may  have  a  reasonable  opportunity  of  becoming  better,  instead 
of  worse,  by  their  confinement ;  where  the  prison  authorities  are 
not  their  mere  jailers,  but  are  charged  with  parental  duty  as  well 
as  with  parental  authority ;  and  where  education  for  good  is  not 
only  not  excluded,  but  is  made  a  condition  of  their  restraint. 

Such  were,  doubtless,  the  views  of  the  legislature  in  passing 
chapter  325  of  1875,  and  chapter  142  of  1876.  The  latter  act 
makes  it  the  duty  of  the  poor  authorities  throughout  the  State  to 
place  healthy  children  as  paupers,  not  in  poor-houses,  but  in  families, 
orphan  asylums,  or  other  appropriate  institutions.  The  former  act 
had  already  authorized  the  incorporation  of  industrial  schools  in 
every  county,  for  the  care  and  support  of  destitute  children,  and 
for  the  confinement  of  children  convicted  of  crime.  There  might 
be  constitutional  difficulties  or  defects,  in  general  or  special  pro- 
visions, in  statutes  of  this  character ;  but  we  think  that  even  Judge 
Bedfield  would  readily  have  recognized,  not  only  their  humanity, 
but  their  propriety,  as  reforms  strictly  within  a  proper  legislative 
function,  and  not  a  meddlesome  interference  with  private  discre- 
tion or  discipline.  And  we  cannot  forbear  the  remark  that  the 
general  scope  of  these  statutes,  whatever  defects  there  may  be  in 
their  details,  refiects  honor  upon  the  legislative  bodies  which  passed 
them,  and  upon  Cxo  State. 

Notwithstanding  this  prepossession  in  favor  of  the  statute  before 
us,  it  is  our  duty  to  test  all  its  provisions  involved  in  this  case,  by 
the  letter  and  spirit  of  the  Constitution,  and  to  hold  the  restraints 
and  principles  of  that  instrument  sacred,  as  against  any  provisions 
of  any  act  of  the  legislature,  however  humane  or  benevolent 
Vol.  XXII.  —  89 


706  WISCONSIN, 


Milwaukee  Indostrial  School  v.  Snpervisor  of  llilwaakee  Gountjr. 


Seotions  1,  2,  3  and  9  provide  for  the  incorporation  and  organi- 
zation of  indttfitrial  schools.  Section  4  subjects  the  corporations  to 
the  same  visitation  and  inspection  of  the  State  board  of  charities 
and  reform  as  other  State  charitable  and  penal  institutions. 

Section  5  authorizes  courts  and  officers  having  criminal  jurisdio> 
tion,  judges  of  courts  of  record  and  mayors  of  cities,  to  cause  to  be 
brought  before  them  children  between  the  ages  and  of  the  classes 
prescribed  by  the  section. 

The  power  conferred  is  clearly  judicial,  and  cannot  be  exercised 
by  mayors  of  cities  (Attarney-General  v.  McDonald,  3  Wis.  805); 
probably  not  by  judges  of  courts  of  record  at  chambers.  Be  Kind-^ 
ling/y  39  Wis.  35.  Any  defect  of  jurisdiction  in  them,  however, 
could  not  affect  the  authority  conferred  on  courts. 

The  provisions  of  the  section  include  any  male  child  under 
twelve,  and  female  child  under  sixteen,  years  of  age,  coming  within 
either  of  these  conditions  :  '^  That  is  begging  or  receiving  alms, 
whether  actually  or  under  pretense  of  selling  or  offering  for  sale 
any  thing,  or  being  in  any  public  street  or  place  for  the  purpose  of 
begging  or  receiving  alms ;  or  that  is  found  wandering  and  not 
having  any  home  or  settled  place  of  abode,  proper  guardianship  or 
means  of  subsistence ;  or  is  found  destitute,  either  by  being  an 
orphan,  or  having  a  parent  or  parents  who  is  undergoing  imprison* 
ment,  or  otherwise;  or  that  frequents  the  company  of  reputed 
thieves,  or  of  lewd,  wanton  or  lascivious  persons  in  speech  or  be- 
havior, or  notorious  resorts  of  bad  characters ;  or  that  is  found 
wandering  in  streets,  alleys  or  public  places,  and  belonging  to  that 
class  of  children  called  '  ragpickers ; '  or  that  is  an  inmate  of  any 
house  of  ill-fame  or  poor-house,  whether  in  company  with  ite 
parent  or  parents  or  otherwise ;  or  who  has  been  abandoned  in  any 
way  by  his  parent  or  parents  or  guardians ;  or  who  is  without 
means  of  subsistence  or  support" 

There  is  diversity  of  conditions  in  these  several  classifications, 
and  some  of  them  were  severely  criticised  on  the  argument  and  may 
perhaps  be  open  to  criticism.  In  this  case  we  have  only  to  do  with 
the  provision  relating  to  inmates  of  poor-houses.  And,  without  indi- 
cating any  opinion  as  to  the  other  classes  of  children  embraced  in 
the  section,  it  is  sufficient  to  say  here,  that  the  provisions  of  the 
statute,  as  they  affect  each  class  of  children,  are  independent  The 
statute  might  be  inoperative  as  to  one  class  or  classes,  and  valid  as 
to  other  dass  or  classes.     Lynch  v.  The  Economy y  27  Wis.  69. 
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Ooarts  and  officers  before  whom  a  child  within  the  conditions  of 
the  sections  may  be  broaght,  ^' if  satisfied  on  inquiry  of  the  fact^ 
and  that  the  welfare  of  such  child  will  be  promoted  thereby,  may 
order  such  child  to  be  sent  to  an  industrial  school  in  his  own  county, 
if  there  be  one,  and  if  not,  to  one  in  another  county;  and  may 
direct  such  child  to  be  kept  and  maintained  in  such  school,  at  the 
expense  of  the  county,  until  twenty-one  years  of  age,  or  eailier 
discharged,  as  provided  later  in  the  act."  The  rest  of  the  section 
makes  similar  proyision  for  sending  children  convicted  of  crime  to 
such  schools. 

It  seems  to  be  assumed  on  the  argument,  that  the  power  of  courts 
to  send  children  to  these  schools  under  either  branch  of  the  pro- 
yision was  peremptory.  But  we  think  that  it  rests  clearly  in  dis- 
cretion, controlled  by  the  welfare  of  the  child.  And  we  should 
have  been  inclined  to  hold  the  term  of  commitment,  during 
minority,  to  be  also  discretionary  {Cutler  v.  Howard^  9  Wis.  309; 
Market  Banks  v.  Ifogan,  21  id.  317;  Butcher  v.  Dutcher^  39  id. 
651),  if  the  language  of  this  section  had  not  been  controlled  by  the 
provision  in  section  7,  that  all  sentences  and  commitments  shall  be 
until  majority. 

Section  6  authorizes  industrial  schools  to  receive  children  so 
sent  to  them,  and  thereupon  to  take  exclusive  custody,  care  and 
guardianship  of  such  children,  until  discharged  therefrom.  The 
rest  of  the  section  is  confined  to  provisions  authorizing  children  to 
be  sent  to  these  schools,  under  certain  conditions,  by  authority  of 
their  parents;  provisions  not  involved  in  the  consideration  of  this 
case.  Section  7  authorizes  the  officers  of  the  school  to  discharge 
children  sent  to  them  by  judicial  authority,  before  majority,  when 
in  their  judgment  it  shall  be  for  the  interest  of  the  children.  Sec- 
tion 8  gives  authority  to  the  officers  of  the  school  to  detain  chil- 
dren sent  to  them  by  judicial  authority;  makes ,  provision  for  the 
proper  education  of  the  children  in  the  schools,  and  gives  discre- 
tion to  the  officers  to  bind  out  the  children  as  apprentices,  or  to 
give  them  to  suitable  persons  for  adoption  during  minority. 

It  was  strongly  objected  to  the  statute,  that  it  authorizes  the 
same  disposition  of  children  destitute  by  misfortune,  and  of  chil- 
dren convicted  of  crime;  committing  them  alike  to  these  schools 
during  minority,  there  to  associate  together.  It  must  be  remem- 
bered, however,  that  this  evil,  if  evil  it  be,  is  subject  to  judicial 
discretion,  and  that  in  sentencing  criminal  children  oonrta  will 


708  WISCONSIN, 


Milwaukee  Indoatrial  School  v.  SuperviBor  of  Milwaukee  Countjr. 

not  overlook  the  discretion  to  confine  them  in  ordinary  prisons  or 
in  these  schools,  or  the  degree  of  depravity  of  convicted  children, 
or  the  liability  of  destitute  children  in  these  schools  to  be  demoral- 
ized by  association.  Children  guilty  of  crime  are  not  always,  per- 
haps not  often,  so  depraved  aa  to  make  their  presence  in  snch 
schools  dangerous  to  their  associates.  The  State,  providing  for 
children  dependent  upon  it,  whether  from  indigence  or  crime,  has 
an  essential  discretion  in  the  manner  of  doing  so.  And  it  appears 
to  have  been  in  the  mind  of  the  l^slature,  that  children  guilty  of 
accidental  offenses  might  be  more  sure  to  gain  than  children  desti- 
tute by  misfortune  would  be  to  lose  by  the  association,  under  the 
careful  discipline  provided  by  the  act,  subject  to  the  superviaion 
of  the  State  board  of  charities  and  reform.  But»  if  the  objec- 
tion were  as  grave  aa  represented,  it  would  be  a  defect  of  detail 
only,  not  of  power;  a  blemish,  not  surprising  in  the  in&ncy  of  so 
benign  a  reform,  readily  to  be  obviated  in  time  by  amendment 
of  the  statute. 

Such  commitments  of  destitute  children  were  stigmatized  as  the 
punishment  of  poverty  as  a  crime.  We  have  already  sufficiently 
expressed  our  opinion  that  the  removal  of  children  from  poor- 
houses  to  these  schools  is  mercy,  not  punishment 

Such  commitments  of  poor  children  were  denounced  as  an  arbi- 
trary interference  with  the  natural  affections  and  relations  of 
parent  and  child  ;  as  an  arbitrary  invasion  of  natural  and  inalien- 
able rights  of  both  parent  and  child.  As  will  be  presently  seen, 
we  cannot  consider  the  statute  as  authorizing  the  separation  of 
parent  and  child,  when  the  parent  is  able  and  willing  to  perform 
his  duty  to  the  child.  And  when  a  parent  is  unable  or  unwilling 
to  provide  for  his  child,  and  leaves  the  child  dependent  on  the 
charity  of  the  State,  we  are  at  a  loss  to  comprehend  the  right  of 
the  parent  to  object  to  the  form  which  the  State  gives  to  its  char- 
ity, with  intelligent  regard  for  the  welfare  of  the  child.  And,  as 
regards  the  right  of  the  child  infringed  by  such  considerate  benev- 
olence exercised  toward  it  by  the  State',  on  which  misfortune  has 
made  it  dependent,  we  can  only  say  that  we  have  little  considera- 
tion for  the  inalienable  right  of  idleness,  ignorance  and  vice,  or  for 
the  care  or  want  of  care  which  fosters  it 

The  gravest  objection,  however,  made  to  the  statute  is,  that  the 
commitment  of  a  child  to  one  of  these  schools  until  majority, 
except  for  crime,  operates  as  an  imprisonment  of  the  chOd  for  that 
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period,  without  due  process  of  law,  and  that  the  statute  authoriz- 
ing it  is,  therefore,  a  positive  violation  of  the  Constitution.  We 
will  consider  this  objection  separately,  as  it  affects  the  right  of  the 
child,  and  as  it  affects  the  right  of  the  parent. 

And,  in  the  first  place,  we  cannot  understand  that  the  deten- 
tion of  the  child  at  one  of  these  schools  should  be  considered  as 
imprisonment,  any  more  than  its  detention  in  the  poor-house  ;  any 
more  than  the  detention  of  any  child  at  any  boarding  school,  stand- 
ing, for  the  time,  in  loco  parentis  to  the  child.  Parental  authority 
implies  restraint,  not  imprisonment.  And  every  school  must  neces- 
sarily exercise  some  measure  of  the  parental  power  of  restraint  over 
children  committed  to  it  And  when  the  State,  as  parens  pairim, 
is  compelled  by  the  misfortune  of  a  child  to  assume  for  it  parental 
duty,  and  to  charge  itself  with  its  nurture,  it  is  compelled  also  to 
assume  parental  authority  over  it  This  authority  must  necessarily 
be  delegated  to  those  to  whom  the  State  delegates  the  nurture  and 
education  of  the  child.  The  State  does  not,  indeed  we  might  say 
could  not,  intrude  this  assumption  of  authority  between  parent 
and  child  standing  in  no  need  of  it.  It  assumes  it  only  upon  the 
destitution  and  necessity  of  the  child,  arising  from  want  or  default 
of  parents.  And,  in  exercising  a  wholesome  parental  restraint  over 
the  child,  it  can  be  properly  said  to  imprison  the  child,  no  more 
than  the  tenderest  parent  exercising  like  power  of  restraint  over 
children.  This  seems  too  plain  to  need  authority  ;  but  the  cases 
cited  for  the  respondent,  and  others,  amply  sustain  our  view. 

In  the  second  place,  the  statute,  certainly  so  far  as  it  is  involved 
here,  does  not  go  on  failure  in  the  measure  of  support  or  education 
by  the  parent,  on  some  nice  fault-finding  with  the  course  of  the 
parent  with  the  child,  as  the  court  appeared  to  think  that  the 
Illinois  statute  did,  in  People  v.  Turner,  55  III.  280 ;  S.  0.,  8  Am. 
Bep.  645.  It  goes  on  the  total  failure  of  the  parent  to  provide  for 
the  child.  And  it  is  difficult  to  comprehend  the  right  of  a  parent 
to  complain,  that  the  discharge  by  the  State  of  his  own  duty  to  his 
child,  which  he  has  wholly  failed  to  perform,  is  an  imprisonment 
of  the  child  as  against  his  parental  right  in  it 

It  was  argued,  however,  that  the  disability  of  a  parent  to  sup- 
port his  child  might  well  be  accidental  or  temporary  ;  and  that  the 
commitment  until  majority  would  operate  aa  an  imprisonment  of 
the  child,  as  against  both  parent  and  child,  in  cases  where  the 
parent  should  afterward  be  able  and  willing  to  resume  the  nur* 
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tore  and  education  of  the  child.  This  objection  would  hare 
great  weighty  if  it  would  not  be  fatal  to  the  validity  of  the  statute, 
were  it  well  founded.  We  could  not  think  it  removed  by  the  dis- 
cretionary authority  of  the  ofiBcers  of  these  schools,  to  discharge 
the  child  in  such  a  case.  We  are  of  course  not  speaking  of  com- 
mitments for  crime,  but  only  of  commitments  for  the  causes  which 
may  be  classed  as  misfortune.  In  the  latter  case,  we  should  be  very 
reluctant  to  hold  the  power  of  the  State  to  survive  the  disability  or 
default  of  the  parent.  And  the  right  of  the  parent  to  resume  the 
care  of  his  child,  in  proper  circumstances,  should  not  be  dependent 
on  the  discretion  of  the  school  officers. 

But  we  cannot  consider  the  statute,  in  its  true  construction,  open 
to  the  objection.  We  cannot  think  that  it  was  intended  to  fore- 
close the  right  of  a  parent,  when  competent,  to  resume  the  custody 
and  care  of  his  child.  In  this  respect,  there  is  a  significant  differ- 
ence between  it  and  the  statute  before  the  court  in  People  v. 
Turner.  That  statute  provided  for  process  against  the  parent  or 
guardian  of  the  child  ;  making  them  parties  to  the  proceeding  and 
apparently  bound  by  it  The  statute  before  us  carefully  avoids 
that  difficulty  ;  and  operates,  so  to  speak,  upon  the  child  in  per- 
sonam, without  citing  the  parent  or  guardian,  without  any  color  of 
intent  to  bind  the  parent  or  guardian  by  the  proceeding  or  by  the 
commitment  It  appears  to  us  quite  obvious,  upon  familiar  prin- 
ciples, that  the  parent  or  guardian  is  not  precluded  by  the  commit- 
ment from  asserting  any  right  to  the  custody  and  care  of  the  child, 
which  he  may  be  ^terward  able  to  establish.  When  a  parent  or 
other  proper  guardian  should  be  able  to  show  that  the  disability  or 
default  on  which  the  child's  commitment  proceeded  was  accidental 
or  temporary,  and  no  longer  exists,  and  that  he  is,  in  the  language 
of  sec  5,  ch.  112,  R  S.,  not  otherwise  unsuitable  for  the 
custody  of  the  child,  his  right  to  the  custody  should  prevail  over 
the  commitment  to  which  he  was  not  a  party.  In  such  a  case,  if 
the  officers  of  a  school  should  refuse  to  surrender  a  child,  no  court 
would  hesitate  to  restore  the  child  to  the  care  of  the  parent  or 
guardian.  The  commitment  during  minority  binds  the  child  only; 
not  the  parent  or  guardian,  when  competent  to  fulfill  toward  the 
child  the  duties  assumed  by  the  State.  It  is  conclusive  as  between 
the  school  and  the  child  ;  but  not  as  between  the  school  and  the 
parent  or  guardian.  The  statute  is  a  humane  one,  and  should  not 
be  bent  to  a  construction  inconsistent  with  one  of  the  dearest 
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rights  of  humanity.  It  is  oar  duty  to  give  it  a  constractiou,  if  we 
can,  to  give  it  effect  And  we  find  no  difficulty  in  giving  it  this 
construction,  which  seems  to  us  to  have  been  in  the  mind  of  the 
legislature  when  it  was  framed. 

We  have  already  given  reasons  for  calling  the  statute  humane  ; 
but  there  is  another  worthy  of  notice,  as  showing  the  considerate 
and  benevolent  spirit  in  which  it  was  framed.  Women  alone,  or 
women  and  men,  but  not  men  alone,  may  incorporate  themselves 
under  the  statute.  Thus  no  industrial  school  can  be  without  the 
sex  which  is  by  nature  best  qualified  for  the  nurture  of  children* 
Such  charities  are  best  committed  to  women,  in  whole  or  in  part 
And  in  such  lies  the  truest  and  noblest  scope  for  the  public  ac- 
tivities of  women,  in  the  time  which  they  can  spare  from  the  pri- 
mary domestic  duties.  Such  a  statute,  so  framed  and  so  guarded,  is 
not  an  arbitrary  assumption  of  meddlesome  authority,  outside  of 
the  scope  of  the  proper  function  of  legislation  ;  bat  is  evidence 
that  public  charity  is  here  losing  the  offensive  and  oppressive  char- 
acter sometimes  attributed  to  it 

The  case  of  Peqph  v.  Turner  appears  to  turn  on  the  question 
of  compulsory  education,  a  very  different  question  from  that  here. 
We  are  not  prepared  to  say  that  we  might  not  decide  a  similar 
case,  under  a  similar  statute,  in  the  same  way.  But  there  is 
much  said  in  the  opinion  inconsistent  with  some  of  the  views 
which  we  have  expressed,  to  which  we  could  not  assent,  and  which 
has  failed  to  change  our  views  of  this  case.  We  are  greatly  in- 
terested in  the  note  appended  to  that  case,  and  to  which  we  were 
specially  referred  (10  Am.  Law  Beg.  [N.  S.]  372)  by  that  great  jurist 
and  gifted  man,  the  late  Chief  Justice  Bedfibld.  But  it  appears 
to  us  that,  though  his  approval  of  the  decision  is  unqualified,  his 
approval  of  the  opinion  is  less  so.  The  burden  of  his  comments 
is  against  meddlesome  legislative  interference  in  private  relations 
and  private  duties,  under  the  name  of  reform;  against  theories 
tending  greatly  or  wholly  to  substitute  the  authority  of  the  State, 
as  parens  patricBy  for  parental  authority  and  domestic  discipline. 
With  much  that  he  says  on  this  topic,  we  might  cordially  agree. 
And  we  think  that  none  of  the  views  which  he  expresses  are  in 
conflict  with  ours  of  this  case.  Some  of  his  views  struck  us  so 
forcibly  as  to  lead  us  into  the  remarks  made  in  the  opening  of  this 
opinion.  There  is,  in  his  suggestions,  instruction  to  all  courts  to 
distinguish,  as  we  trust  we  have  distinguished  in  this  case,  between 
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the  proper  scope  of  legislative  authority,  and  mischieToas  meddling 
by  statute  with  matters  of  purely  priyate  oonoern,  and  especially 
with  the  natural  and  sacred  relation  of  parent  and  child. 

It  is  so  apparent  to  us  that  this  statute  does  not  go  to  disturb 
the  uniformity  of  county  government,  that  we  do  not  think  it 
necessary  to  discuss  it  We  did  not  understand  counsel  as  seriously 
relying  upon  that  point 

The  judgment  ol  the  court  below  is  aflSrmed. 

JudgfnmU  €ffirmed. 


BlOHABDSOV  T.  JOHKSOIT. 

Ol  wis.  VOL) 

BMuU  offrofudi — patrol  agreemmU  to  ruomd  a  wrUtm  anignmmkU 

PhdntiiE  made  an  aboolate  written  aosignment  of  .his  intefest  in  a  land 
tract.    HM,  that  parol  evidenoe  was  not  admissible  to  prove  that  the 
ment  was  afterward  rescinded  or  agreed  to  be  held  as  secaritj  for  debts 
dae  from  the  assignor  to  the  assignee. 

ACTION  for  money.  In  September,  1872,  phuntifF  made  a  writ- 
ten assignment,  absolute  in  form,  of  his  interest  in  a  certain 
land  contract  then  held  by  him,  to  the  defendant,  and  brought 
this  action  to  recover  a  part  of  the  alleged  consideration  therefor. 
Defendant  answered  that,  after  such  sale  and  assignment  was 
executed,  it  was  agreed  between  him  and  plaintiff,  that  the  contract 
of  sale  should  be  rescinded,  and  that  the  assignment  should  be 
held  by  the  defendant  as  security  for  the  debt  due  from  plaintiff 
to  him. 
Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Park  dk  Jimes  and  <?.  W.  Oate  d  H.  W,  Lee,  for  appellant. 

0.  A  Lamareux  and  Jamee  0.  Raymond,  for  respondents. 

OoLE,  J.  The  controlling  question  in  this  case  arises  under  the 
statute  of  frauds.  It  is  admitted  that  the  plaintiff  made  an  abso- 
lute  sale  of  all  his  right  and  interest  in  the  land  contract  in  the 
first  instance.  And  it  is  further  admitted  that  he  executed  the 
written  assignment  for  the  purpose  of  transferring  to  the  defend- 
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ant  the  oontract  according  to  the  real  intent  of  the  parties  at  the 
time.  Both  parties  understood  that  the  sale  and  assignment  were 
unconditional  and  absolute,  made  for  the  consideration  expressed. 
Nov  it  is  claimed  by  the  defendant  —  and  this  is  the  ground  upon 
which  the  defense  rests,  —  that  sometime  subsequent  to  this  tran- 
saction there  was  a  parol  agreement  entered  into,  by  which  it  was 
agreed  that  the  assignment  should  be  rescinded,  or  that  the  con- 
tract should  be  taken  and  held  by  the  defendant  as  security  for 
whateyer  the  plaintiff  then  owed  or  might  thereafter  owe  him  for 
supplies  advanced ;  and  the  question  is,  could  this  agreement  be 
established  by  parol  eyidence  ?  The  Circuit  Court  held  that  it  was 
not  competent  to  prove  the  agreement  by  parol,  unless,  in  making 
the  sale  and  assignment,  the  plaintiff  had  actually  made  some  false 
representation  in  regard  to  the  taxes,  or  was  guilty  of  some  fraud 
which  impeached  the  sale. 

In  a  number  of  cases  which  have  come  before  this  court,  the 
doctrine  has  been  laid  down,  that  parol  proof  was  admissible  to 
show  that  a  deed  absolute  on  its  face  was  in  fact  only  a  mortgage. 
Bweet  V.  Mitchell,  15  Wis.  642  ;  Kmt  v.  Agard,  24  id.  378 ;  Kent 
Y.  Laaley,  id.  654  ;  Wilcox  v.  Bates,  26  id.  466.  But  in  these  and 
other  like  cases  it  was  apparent  that  the  conveyance,  though  abso- 
lute in  form,  was  really  intended  to  stand  as  a  security  for  the 
payment  of  a  debt,  and  therefore  the  courts  impressed  upon  it  the 
character  of  a  mortgage.  The  correctness  of  the  rule,  however, 
admitting  parol  evidence  to  show  that  this  was  the  nature  of  the 
deed,  has  often  been  questioned  on  principle  (Painb,  J.,  in  Sweet 
Y.  Mitchell,  supra);  but  confessedly  the  doctrine  is  too  firmly 
established  to  be  changed  by  the  courts.  But  it  is  obvious  that  the 
doctrine  of  these  cases  does  not  extend  to  the  case  where  the  par- 
ties, by  some  subsequent  parol  agreement,  attempt  to  convert  an 
absolute  deed,  or  an  absolute  assignment  of  a  land  contract,  into 
a  conditional  one.  Here  it  is  said  that,  subsequent  to  the  assign- 
ment of  the  contract,  the  parties  agreed  that  the  same  should  be 
retained  and  held  by  the  defendant  as  a  security  merely  for  his 
demands,  and  that  it  is  competent  by  parol  evidence  thus  to  change 
the  nature  of  the  assignment.  The  parol  agreement,  of  course, 
directly  contradicts  the  assignment,  by  converting  an  absolute 
assignment  into  a  conditional  one,  and  transfers  to  the  plaintiff  an 
equitable  interest  in  the  lands  embraced  in  the  contract.  '^  This 
is  going  much  beyond  the  rule  admitting  parol  evidence  to  show 
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that  an  absolute  deed  was  giyen  as  a  security  and  thus  convert  it 
into  a  mortgage.  *  *  Believing  as  we  do,  that  the  rale  itself 
was  a  violation  of  principle  and  sound  policy,  while  we  have  re- 
garded it  as  our  duty  to  follow  it  so  far  as  it  maybe  fairly  regarded 
as  established  by  authorities,  we  are  not  inclined  to  extend  it 
any  further.''  Paike,  J.,  in  StMet  v.  Mitchell  We,  therefore, 
think  it  incompetent  by  parol  evidence  to  show  that  the  parties 
subsequently  agreed  to  convert  the  assignment  into  a  conditional 
one.  Such  an  agreement  would  be  void  under  the  statute  of 
frauds. 

Without  dwelling  on  the  exceptions  taken  to  the  charge  of  the 
court,  and  to  the  refusals  to  give  the  instructions  asked  on  the 
part  of  the  defendant,  we  will  say  that  the  rulings  of  the  court  on 
those  points  appear  to  us  quite  as  favorable  to  the  defendant  as  the 
law  would  allow.  We  have  examined  all  the  authorities  cited  on 
the  brief  of  the  counsel  for  the  defendant,  but  find  nothing  in 
them  in  conflict  with  the  views  above  expressed.  Dearborn  t. 
Cross,  7  Cow.  48,  is  the  only  case  which  has  any  bearing  on  the 
question  before  us  tending  to  sustain  the  position  that  parol  evidence 
was  admissible  to  change  the  nature  of  the  assignment ;  but  the 
facts  of  that  case  are  so  different  as  to  render  the  decision  inap- 
plicable. 

We  do  not  think  there  was  any  error  of  which  the  defendant 
can  complain  in  the  direction  of  the  Circuit  Court  as  to  the  amount 
of  the  recovery,  provided  the  jury  found  in  favor  of  the  plaintiff. 
The  amount  was  really  settled  by  the  pleadings  and  the  undisputed 
testimony  in  the  case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmetL 


HoTT  y.  HuDsoir. 

(41Wls.l06^ 

OmtrQnUer^  negUgenee^bwrden  efprotf. 

In  Ml  action  to  recoTer  for  injuries  caoaed  by  defendant's  ii6g]igenoe»  tte 
burden  is  not  on  the  plaintiff  to  prove  tliathewas  in  the  exerdae  ofdaa 
care,  but  if  the  defendant  rests  his  defense  on  the  contributory  negtigenet 
of  the  plaintiff,  the  burden  is  on  him  to  prove  such  negligence. 
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ACTION  to  recover  damages  for  injaries  to  plaintiff  caused  by 
the  alleged  negligence  of  the  defendant  in  permitting  snow  and 
ice  to  collect  and  remain  on  a  sidewalk  in  defendant's  city.  The 
defendant  denied  negligence  and  alleged  negligence  of  plaintiff. 

Upon  the  trial  plaintiff  proved  that  he  slipped  on  the  said  side- 
walk and  broke  his  leg,  and  gave  evidence  tending  to  show  defend- 
ant's negligence. 

At  defendant's  re({aest  the  jury  was  charged  that  the  burden  of 
proving  the  absence  of  contributory  negligence  was  on  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendant,  and  from  the 
judgment  entered  thereon  the  plaintiff  appealed. 

Baker  dt  Spooner  and  8.  U.  Pinney,  for  appellant. 

John  E.  Qlover  and  L.  8.  Dixon,  for  respondent,  cited  Oham- 
ierlain  v.  R.  R.  Co.,  7  Wis.  426,  431;  Dressier  v.  Davis,  id.  527;  M. 
A   C,  R.  R.  Co.  V.  Hunter,  11    id.    160  ;  Achtenhagen  v.  Water- 

town,  18  id.  231 ;  Langhoff  v.  Railway  Co.,  19  id.  491;  S.  Oi, 
23  id.  43;  Pottery.  Railway  Co,,  21  id.  372;  Cunnitigham y.  Ly* 
ness,  22  id.  245;  Cornelius  v.  Appleton,  id.  635;  MayoY.  R.  R.,  104 
Mass.  140;  Johnson  v.  R.  R.  Co.,  20  N.  Y.  73;  Marble  v.  Wooster,  4 
Gray,  401;  Murdoch  v.  Warwick,  id.  178;  Smith  v.  Smith,  2 
Pick.  621;  Lane  v.  Orombie,  12  id.  177;  Adams  v.  Carlisle,  21  id. 
147;  Murphy  v.  Deane,  101  Mass.  455,  463;  Allyn  v.  R.  R.  Co.,  105 
id.  77;  Wheelock  v.  R.  R.  Co.,  id.  203;  Hickey  v.  R.  R.  Co.,  14 
Allen,  429,  431;  Todd\.  R.  R.  Co.,  7 id.  207. 

Lton,  J.  In  the  record  before  us  we  find  no  aflBrmative  evi- 
dence from  which  the  jury  could  properly  find  that  the  plaintiff 
was  guilty  of  any  negligence  which  contributed  proximately  to 
oause  the  injury  of  which  he  complains.  The  jury  were  instructed, 
however,  that  the  burden  was  upon  the  plaintiff  to  prove  that  he 
was  in  the  exercise  of  due  care,  when  injured.  Inasmuch  as  the 
plaintiff  failed  to  make  any  such  proof,  if  the  instruction  is  correct, 
the  jury  should  have  been  directed  to  return  a  verdict  for  the  de- 
fendant. But  the  learned  circuit  judge  further  instructed  the 
jury  that  if  the  circumstances  under  which  the  jury  was  received, 
as  proved,  show  nothing  in  the  acts  or  omissions  of  the  plaintiff  to 
which  the  injury  might  be  attributed,  in  whole  or  in  part,  ^'  the 
inference  of  due  care  may  be  drawn  from  the  absence  of  all  ap- 
pearance of  fault"    That  is  to  say,  the  jury  were  first  told  that  the 
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burden  was  upon  the  plaintiff  to  prove  that  he  was  in  the  exercise 
of  due  care  when  injured  ;  and  then,  that  they  were  at  liberty  to 
infer  from  his  entire  failure  to  introduce  any  eyidenoe  on  the  subject, 
that  he  did  exercise  due  care.  This  inyolves  the  absurdity  of 
proving  a  fact  by  failing  to  prove  it.  Such  an  onus  probandt  is 
incomprehensible  to  us.  See  Milwaukee  &  Chicago  R.  R.  Co.  v. 
Hunter,  11  Wis.  160. 

It  should  be  stated,  however,  that  the  instructions  are  fully  sus- 
tained by  the  late  case  of  Ryerson  v.  Abingion,  102  Mass.  526, 
and  by  other  decisions  of  that  court.  But  we  cannot  adopt  a  de- 
cision which  involves  so  manifest  an  absurdity,  though  made  (as 
that  was)  by  one  of  the  ablest  courts  in  the  country.  The  com- 
mon sense  view  of  the  subject  is,  that  if  the  burden  of  proving  his 
own  due  care  to  avoid  the  injury  is  upon  the  plaintiff,  he  muse 
prove  such  care,  either  by  direct  evidence,  or  by  showing  res  gesta 
which  exclude  fault  on  his  part,  or  he  must  fail  in  the  action. 
But  if  the  burden  is  upon  the  defendant  to  prove  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  there  is  nothing  in  the 
evidence  tending  to  show  such  negligence,  the  court  shall  hold,  as 
a  proposition  of  law,  that  the  plaintiff  was  free  from  fault,  and  it 
is  error  to  submit  the  question  to  the  jury. 

SuflBcient  has  been  said  to  show  that  the  important  question  in 
tliis  case  is,  was  the  onv^  upon  the  plaintiff  to  *prove  that,  when 
injured,  he  was  in  the  exercise  of  proper  care  to  avoid  the  injury, 
or  was  it  upon  the  defendant  to  prove  that  the  plaintiff  was  guilty 
of  some  negligence  which  contributed  proximately  to  the  injury 
of  which  he  complained  ?  If  the  ontui  was  upon  the  plaintiff,  he 
failed  to  meet  its  requirements,  and  the  verdict  and  judgment 
were  properly  for  the  defendant;  but  if  upon  the  defendant,  the 
defense  of  contributory  negligence  was  not  established,  and  the  ac- 
tion could  not  properly  be  defeated  on  that  ground.  But  the 
action  may  have  been  defeated  on  that  ground  alone.  It  cannot 
be  determined  from  the  record  that  it  was  not.  Hence,  if  the 
court  erred  in  the  instructions  —  if  the  onus  probandt  was  upon 
the  defendant,  the  error  is  material,  and  the  judgment  must  be 
reversed. 

In  Chamberlain  v.  R.  R.  Co.,  7  Wis.  425,  and  Dressier  v.  Davis, 
id.  527,  this  court  held  that  in  an  action  for  injuries  caused  by  neg- 
ligence the  burden  is  upon  the  plaintiff  to  show  himself  free  from 
contributory  fault    This  rule  was  vigorously  assailed  as  unsound 
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in  principle  by  the  late  Mr.  Justice  Paine,  in  R.  R.  Co.  v.  HunteVy 
11  Wis.  160  ;  but  it  does  not  seem  to  have  been  overturned.  Yet 
in  Achtenhagen  y.  Watertown,  18  id.  331,  Dixon,  G.  J.,  seems  to 
concede  that  the  rule  no  longer  prevails  in  this  State.  Since  R,  R. 
Co.  T.  HunteTy  we  are  not  aware  that  the  subject  has  been  discussed 
or  considered  here.  The  question  is  not  one  to  which  the  rule  stare 
decisis  is  applicable  ;  and  in  view  of  the  difference  of  opinion 
which  members  of  this  court  have  entertained  in  regard  to  it  at 
different  times,  we  feel  at  liberty  to  consider  and  determine  the 
question  on  the  merits,  untrammeled  by  the  earlier  decisions,  or  by 
the  later  opinions  of  the  court  or  any  justice,  thereof,  in  opposition 
thereto. 

It  has  been  held  in  Massachusetts  and  several  other  States,  that 
in  actions  of  this  kind  the  plaintiff  must  prove  that  he  was  free 
from  contributory  fault,  or  fail  in  his  action.  These  decisions  go 
upon  the  ground  that  there  can  be  no  recovery  unless  two  condi- 
tions concur,  to  wit,  negligence  of  the  defendant  and  freedom  of 
the  plaintiff  from  contributory  fault ;  and  that  it  is  incumbent  on 
the  plaintiff  to  show  the  existence  of  both  conditions. 

The  same  proposition  may  be  stated  in  another  form.  The  de- 
fendant is  only  liable  to  respond  in  damages  for  an  injury  caused 
by  his  negligence.  But  if  the  negligence  of  the  plaintiff  concurred 
with  that  of  the  defendant  to  produce  the  injury,  it  cannot  cor- 
rectly be  said  that  the  same  was  caused  by  the  negligence  of  the 
defendant  The  meaning  of  the  rule  is,  that  to  render  the  defend- 
ant liable,  the  injury  must  be  the  result  of  his  negligence  alone. 
Hence,  to  establish  a  cause  of  action,  the  plaintiff  must  show  that 
the  negligence  of  the  defendant  was  the  sole  proximate  cause  of 
the  injury  ;  and  to  do  this  he  must  necessarily  prove  himself  free 
from  contributory  fault 

Many  of  the  cases  which  hold  the  above  doctrine  will  be  found 
cited  in  the  notes  to  sections  33  and  34  of  Shearman  &  Bedfield  on 
Negligence,  and  in  the  brief  of  counsel  for  the  defendant 

On  the  other  hand,  the  contrary  doctrine  is  maintained  in  many 
cases,  some  of  which  are  cited  in  the  brief  of  counsel  for  the  plain- 
tiff and  in  the  above  no^r^^  in  Shearman  &  Bedfield.  These  cases 
hold  that  if  the  negligcK  •('  the  plaintiff  concurred  in  producing 
the  injuiy  complained  of,  iliat  is  purely  matter  of  defense,  and 
hence  the  burden  of  proving  it  is  upon  the  defendant  This  is 
the  view  taken  by  Judge  Dubb  in  Johnson  v.  The  Hudson  River  R. 
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R.  Oo,,  5  Duer,  21 ;  and  that  able  judge  rested  his  opinion  mainly 
on  two  grounds  :  1.  He  held  that  in  the  absence  of  proof  there  is 
no  presumption  that  the  person  injured  was  guilty  of  negligence 
which  contributed  to  the  injury,  any  more  than  there  is  a  like  pre- 
sumption that  he  whose  act  or  omission  caused  the  injury  was 
guilty  of  negligence.  And  inasmuch  as  the  plaintiff  must  prove 
afBrmatively  that  the  act  or  omission  of  the  defendant  which  re- 
sulted in  the  injury,  was  negligent,  before  he  can  recover,  so  in 
like  manner  the  defendant  must  prove  affirmatively  that  the  act  or 
omission  of  the  plaintiff  contributed  proximately  to  the  injury,  in 
order  to  defeat  the  action  on  that  ground.  2.  He  further  held  that 
no  averment  is  required  in  the  complaint  in  such  an  action  that 
the  plaintiff,  when  injured,  was  in  the  exercise  of  proper  care  and 
caution  to  avoid  the  injury ;  and,  from  the  elementary  rule  that 
every  fact  is  necessary  to  be  averred  in  the  complaint  which  the 
plaintiff  is  bound  to  prove  in  order  to  maintain  his  action,  he 
draws  the  conclusion  that  the  plaintiff  in  such  an  action  is  not 
bound  to  prove  in  the  first  instance  his  own  freedom  from  contrib- 
utory fault ;  in  other  words,  that  the  onus  probaiidi  is  not  upon 
him  to  disprove  his  own  negligence,  but  is  upon  the  defendant  to 
prove  such  negligence. 

In  the  elementary  treatise  above  referred  to  (Shearman  &  Sed- 
field  on  Negligence),  the  authors  agree  with  Judge  Dubb,  and, 
discussing  the  rule  of  the  cases  which  hold  the  ontts  to  be  upon 
the  plaintiff  to  prove  his  freedom  from  contributory  fault,  they 
say:  ^'If  this  broad  rule  is  adopted, even  if  we  distinguish  such 
defenses  as  payment,  release,  satisfaction,  etc.,  as  relating  to  facts 
subsequent  to  tbe  act  complained  of,  we  cannot  see  upon  what 
ground  the  plaintiff  is  to  be  excused  from  proving  that  he  is  not 
an  alien  enemy,  if  war  exists,  or  that  he  was  not  in  a  State  prison, 
or  that  the  defendant  was  not  acting  under  the  authority  of  any 
statute  in  what  he  did,  or,  in  cases  where  the  defendant  would  not 
be  responsible  if  he  was  a  mere  agent,  that  he  was  not  acting  as  an 
agent.  And,  at  any  rate,  what  possible  ground  of  distinction  can 
there  be  between  the  rule  forbidding  a  plaintiff  to  recover  when  his 
negligence  has  contributed  to  the  injury,  and  that  which  prevents  a 
recovery  for  a  fraud  or  trespass  when  the  parties  are  in  pari  delicto  f 
Tet  we  are  not  aware  of  any  case  in  which  it  has  been  held  that  the 
plaintiff  in  such  actions  must  assume  the  burden  of  showing  himself 
free  from  fanlf 
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It  seems  to  us  that  the  reasons  in  favor  of  the  rule  which  casts 
the  burden  of  proof  upon  the  defendant  are  the  stronger  and  bet- 
ter reasons ;  and  that  such  rule  rests  upon  sound  legal  principles, 
and  ought  to  prevail  in  this  State.  We,  therefore,  hold  that,  in  the 
absence  of  any  eyidence  tending  to  show  that  the  plainti£F  was 
chargeable  with  negligence  contributing  to  the  injury  of  which  he 
complains,  the  presumption  of  law  is  that  he  was  free  from  such 
negligence,  and  the  burden  was  upon  the  defendant  to  proye  such 
contributory  fault,  if  the  same  was  relied  upon  as  a  defense. 

The  rule  here  adopted  does  not  apply  to  a  case  in  which  the 
proofs  on  behalf  of  the  plainti£F  show,  or  tend  to  show,  his  con- 
tributory negligence.  If  such  negligence  conclusively  appears^  the 
court  will  nonsuit  the  plaintiff,  or  direct  the  jury  to  find  for  the 
defendant ;  if  the  evidence  only  tends  to  show  such  contributory 
negligence,  the  question  must  go  to  the  jury,  t^  be  determined, 
like  any  other  question  of  fact,  upon  a  preponderance  of  the 
evidence. 

Inasmuch  as  the  instructions  were  predicated  upon  an  erroneous  * 
rule  of  law,  the  judgment  of  the  Circuit  Court  must  be  reversed. 
We  do  not  deem  it  necessary  to  determine  the  other  questions 
argued  at  the  bar. 

JudgmmU  rwersed^  and  cause  remanded  far  a  new  trial. 


Statb  v.  Cbowlbt. 
(41  wis.  m.) 


0wiy<rwy— fitflflfeiMy  of  indictment  —  tohat  wmsUttUee  erimilnai  agwiplwwf 

mtut  be  againet  an  innocent  person 

An  indietment  ehaigliig  a  oonspiiaey  to  do  a  lawful  act  hj  erimlnal  means, 
most  partlealarly  set  forth  the  means ;  bat  where  the  charge  is  a  oomipinuqr 
to  do  an  act  in  itself  anlawf  nl,  either  at  common  law  or  hj  statute,  as  to 
obtain  money  bj  false  pretenses,  and  by  privy  tokens  and  devices,  the 
means  need  not  be  speciflcallj  stated. 

A  conspiracy  between  two  persons  to  defrand  a  third,  in  an  nnlawfol  en- 
terprise in  which  they  an  all  joined,  is  not  criminal,  becaose  conspiraciy  is 
not  eriminai  unless  against  an  innocent  person.  Thus,  where  A  and  B  con 
spli«d  to  defraud  0  by  falsely  pretending  that  parcels  sold  by  them  to 
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lUm  contained  counterfeit  money,  when,  in  fact,  they  contained  oawdiuft, 
held,  that  A  and  B  could  not  be  convicted  of  a  conapira^  to  obtain  momy 
of  C  by  false  pretenees. 

INFORMATION  against  0.  Crowley,  J.  Crowley  and  one  Cama^ 
ban,  charging  them  with  a  criminal  conspiracy.  The  defend- 
ants were  tried  and  convicfced,  bat  the  trial  oonrt  suspended  judg- 
ment and  reported  the  case  to  the  Supreme  Court  for  the  deter- 
mination of  the  following  questions  of  law  : 

1.  Does  the  first  count  of  the  information  charge  criminal  of- 
fenses ? 

2.  Does  the  evidence  support  the  charge  of  conspiracy  as  laid 
in  the  said  first  count? 

The  first  count  of  the  information  charged  that  on  a  day  and  at 
a  place  named,  the  defendants  ^^  wickedly  and  unjustly  devising 
and  intending  one  Daniel  Burke  to  defraud  and  cheat  of  his 
money  and  property,  did  then  and  there  unlawfully,  &lsely  and 
fraudulently  conspire,  combine,  confederate  and  agree  together 
and  among  themselves,  to  get  and  obtain,  knowingly  and  design- 
edly, by  false  pretenses  and  by  false  and  privy  tokens  and  subtle 
means  and  devices,  of  him,  the  said  Daniel  Burke,  one  hundred 
and  ten  dollars  in  money,  the  money  and  property  of  him,  the  said 
Daniel  Burke,  of  the  value  of  one  hundred  and  ten  dollars,  with 
the  intent  then  and  there  to  cheat  and  defraud  him,  the  said 
Daniel  Burke,  of  the  said  money,  against  the  peace,''  eta 

The  testimony  at  the  trial  was,  in  substance,  that  C.  Crowley  so- 
licited Burke  to  pay  him  fifteen  dollars  for  one  hundred  and  fifty 
dollars  of  counterfeit  money.  Burke  agreed,  and  paid  the  fifteen 
dollars.  Sometime  after  Burke  received  a  letter  alleged  to  have 
been  written  by  the  defendant,  J.  Crowley,  acknowledging  the 
receipt  of  the  fifteen  dollars,  and  promising  to  send  **  the  goods.*' 
Afterward  Burke  received  another  letter,  informing  him  that  the 
writer  (alleged  to  be  the  defendant^  J.  Crowley)  had  sent  by  ex- 
press a  parcel  ^'  containing  $1,000  of  various  denominations,  with 
full  directions  how  to  pass,"  etc.,  and  requiring  Burke  to  pay  the 
express  agent  120,  and  to  remit  $66  to  the  writer.  Burke 
paid  the  $20  and  got  the  parcel,  but  found  that  it  contained  only 
sawdust,  etc.  He  complained  to  Crowley,  who  promised  to  have 
the  ^'mistake  corrected,''  and  a  further  parcel  was  sent»  on  which 
Burke  paid  $25  to  the  express  agent,  but  which  he  found  to  oon- 
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tttin  only  sawdust  as  before.  While  the  box  was  in  Barkers  pos- 
session,  but  before  he  had  opened  it,  the  defendant,  Oamahani  a 
constable,  arrested  him  on  the  ground  that  he  had  in  his  possession 
counterfeit  money,  but  agreed  to  discharge  him  for  fifty  dollars, 
which  he  paid. 

Burke  desired  to  purchase  the  counterfeit  money  for  the  purpose 
of  uttering  it  as  good  money. 

A.  Scott  Sloan,  attorney-general,  and  J.  M.  Morrow,  district 
attorney,  for  the  State. 

HdU  A  Skinner,  and  Cameron,  Loeey  A  Bunn,  for  defendants. 

Lyon,  J.  1.  It  is  maintained  by  the  learned  counsel  for  the  de- 
fendants that  the  information  is  fatally  defective,  in  that  it  fails  to 
show  the  means  which  the  defendants  conspired  to  employ  for  the 
purpose  of  defrauding  Burke  of  his  money.  Their  position  is, 
that  the  false  pretenses  and  deyices  which  the  defendants  conspired 
to  use  to  that  end  should  be  specifically  set  out  in  the  information. 

Were  this  an  information  for  obtaining  the  money  of  Burke  by 
false  pretenses,  the  position  would  be  well  taken.  For  we  take  it 
to  be  well  settled,  that  in  such  an  information  the  false  pretenses 
resorted  to  by  the  accused  to  perpetrate  the  fraud  must  be  set  out 
with  reasonable  particularily,  and  that  an  averment  thereof  in  the 
general  language  of  the  statute  on  that  subject  (B.  S.,  ch.  166,  §  37) 
is  sufficient  before  verdict    State  v.  Oreen,  7  Wis.  676. 

But  there  is,  undoubtedly,  a  broad  distinction  in  this  respect 
between  an  information  for  obtaining  money  or  property  by  false 
pretenses,  and  one  for  a  conspiracy  to  do  so.  In  the  latter  case  the 
averment  may  be  less  specific  than  is  required  in  the  former.  The 
distinction  is  well  stated  by  Dewbt,  J.,  in  Conim.  v.  Boatman,  1 
Gush.  223,  as  follows  :  **  If  an  indictment  for  murder  should  allege 
merely  that  the  accused  had  committed  the  crime  of  murder  upon 
the  person  of  one  A  B,  or  if  an  indictment  for  larceny  should 
simply  set  forth  that  the  defendant  had  stolen  from  G  D,  in  neither 
case  would  the  offense  be  set  forth  with  the  particularity  and  pre- 
cision required  by  law.  It  must  be  conceded,  however,  that  in  in- 
dictments for  conspiracy  a  different  rule  prevails  to  some  extent ; 
and  the  precise  inquiry  which  we  have  now  to  make  is,  to  what 
extent?  The  offense  of  conspiracy,  in  one  respect,  is  doubtless 
Vol.  XXIL  — 91 
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peculiar.  It  may,  unlike  most  offenses,  be  committed  withoat  any 
overt  act.  A  criminal  purpose  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  by  criminal  means,  mutually  assented  to  or  agreed  upon 
by  two  or  more  persons,  may,  by  such  assent  and  agreement,  ripen 
into  crime,  although  no  act  be  done  in  pursuance  of  it. 

'^  The  peculiar  character  of  this  offense  has  fully  justified^  in 
certain  cases  of  conspiracy,  a  departure  from  the  ordinary  rules  of 
criminal  pleading.  The  means  proposed  to  be  used  to  effect  a 
criminal  purpose  are  not,  in  all  cases,  to  be  set  out,  and  are  not,  in 
all  cases,  required  to  be  proved  ;  nor  are  they,  in  all  cases,  a  neces- 
sary element  of  the  crime  of  conspiracy.  To  a  certain  extent,  the 
rules  upon  the  subject  are  uncontroverted.  If  the  alleged  con- 
spiracy be  an  unlawful  agreement  of  two  or  more  persons  to  do  a 
criminal  act,  which  is  a  well-known  and  recognized  offense  at  com- 
mon law,  so  that  by  reference  to  it  as  such,  and  describing  it  by 
the  term  by  which  it  is  familiarly  known,  the  nature  of  the  offense 
is  clearly  indicated,  in  such  a  case  a  charge  of  conspiracy  to  com- 
mit the  offense,  describing  it  in  general  terms,  will  be  proper.  On 
the  other  hand,  if  the  agreement  or  combination  be  to  do  an  act, 
which  is  not  unlawful  in  itself,  by  the  use  of  unlawful  means,  those 
means  must  be  particularly  set  forth,  or  the  indictment  will  be  bad." 
This  is  doubtless  a  correct  statement  of  the  law ;  and  were  the 
obtaining  of  property  by  false  pretenses  a  common-law  offense  in 
every  case,  there  would  be  no  doubt  of  the  sufficiency  of  the  in- 
formation in  the  present  case.  But  in  many  cases  the  obtaining  of 
money  or  property  by  such  means  is  not  a  criminal  offense  at  the 
common  law,  but  is  only  so  by  virtue  of  the  statute.  R.  S.,  ch. 
165,  §  38.  The  question  is,  therefore,  whether  one  rule  of  plead- 
ing should  be  applied  to  an  information  charging  a  conspiracy  to 
do  an  act  criminal  at  the  common  law,  and  another  rule  to  an  in- 
formation charging  a  conspiracy  to  do  an  act  made  criminal  by 
statute.  We  are  aware  that  there  are  decisions  which  seem  to 
hold  that  the  two  cases  are  governed  by  different  rules,  but  we  are 
quite  unable  to  find  any  solid  ground  upon  which  to  rest  the  dis- 
tinction. In  either  case  the  information  must  contain  sufficient 
averments  to  show  that  the  conspiracy  was  to  do  a  criminal  act  * 
and.  that  appearing,  what  can  it  signify  that  such  act  is  made 
criminal  by  statute  instead  of  being  so  by  the  common  law  ?  In 
both  cases  it  would  seem  that  the  same  rules  of  pleading  should 
be  applied. 
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An  indictable  conspiracy  is  defined  to  be  a  combination  of  two 
or  more  persons^  by  some  concerted  action,  to  accomplish  some 
criminal  or  unlawful  purpose,  or  to  accomplish  some  purpose,  not 
in  itself  criminal  or  unlawful,  by  criminal  or  unlawful  means.  Per 
Shaw,  G.  J.,  in  Cwnm,  v.  Hunty  4  Met«.  123.  There  are  some  qual- 
ifications to  this  definition,  but  we  need  not  consider  them  here. 
It  will  be  found,  on  examination,  that  in  many  of  the  cases  which 
hold  that  the  means  by  which  the  purposes  of  the  conspirators  are 
to  be  accomplished  must  be  particularly  stated  in  the  indictment 
or  information,  the  conspiracy  alleged  in  each  is  to  accomplish  some 
purpose,  not  in  itself  criminal  or  unlawful,  by  the  use  of  criminal 
or  unlawful  means.  In  the  last  case  cited  {Comm.  y.  Hunt),  Ghief 
Justice  Shaw  said  :  ^'  When  the  criminality  of  a  conspiracy  con- 
sists in  an  unlawful  agreement  of  two  or  more  persons  to  compass 
or  promote  some  criminal  or  illegal  purpose,  that  purpose  must  be 
fully  and  clearly  stated  in  the  indictment ;  and  if  the  criminality 
of  the  offense,  which  is  intended  to  be  charged,  consists  in  the 
agreement  to  compass  or  promote  some  purpose,  not  of  itself  crim- 
inal or  unlawful,  by  the  means  of  fraud,  force,  falsehood,  or  other 
criminal  or  unlawful  means,  such  intended  use  of  fraud,  force,  false- 
hood, or  other  criminal  or  unlawful  means,  must  be  set  out  in  the 
indictment  Such,  we  think,  is,  on  the  whole,  the  result  of  the 
English  authorities,  although  they  are  not  quite  uniform.  1  East's 
P.  C.  461 ;  1  Stark.  Grim.  PI.  (2d  ed.)  156 ;  opinion  of  Spbnoeb, 
Senator,  9  Gow.  586  et  seq.*^ 

The  fair  inference  from  this  language  is,  that  where  the  confed- 
eracy consists  in  an  agreement  to  accomplish  a  criminal  purpose, 
while  the  purpose  must  be  clearly  expressed  in  the  indictment,  the 
specific  means  by  which  it  is  proposed  to  accomplish  it  need  not  be 
ayerred.  And  we  think  this  view  is  sustained  by  the  weight  of  au- 
thority. 

This  information  charges  a  combination  of  the  defendants  to  ao* 
oomplish  a  criminal  purpose,  to  wit,  to  defraud  Burke  of  his  money 
by  false  pretenses,  tokens  and  devices,  and  such  purpose  is  fully  and 
clearly  stated  in  the  information.  We  think  the  information  ful- 
fills the  requirement  of  the  Declaration  of  Sights  (Const.,  art.  1, 
§  7),  in  that  it  states  sufficiently  ^'  the  nature  and  cause  of  the  ac- 
cusation ''  against  the  defendants  ;  and  that  it  is  not  essential  to 
set  out  the  specific  means  by  the  use  of  which  the  alleged  oonspir* 
ators  proposed  to  accomplish  their  criminal  purpose. 
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This  view  is  supported  by  the  consideration  that  the  conspiracy 
itself  constitutes  the  offense,  although  the  purpose  of  it  be  not 
affected.  Had  the  defendants  met  and  agreed  to  obtain  one  hun- 
dred and  ten  dollars  of  Burke  by  means  of  false  pretenses  and  de- 
vices, or  by  the  use  of  privy  and  false  tokens,  and  left  it  to  one  of 
their  number  to  execute  the  conspiracy  by  employing  such  pre- 
tenses, tokens  or  devices  to  that  end  as  he  might  choose,  there  is  no 
doubt  the  offense  would  have  been  complete,  and  that  an  indict- 
ment for  a  conspiracy  to  compass  a  criminal  purpose  would  lie 
against  the  defendants,  although  nothing  had  been  done  in  execu- 
tion thereof.  Yet  in  such  an  indictment  it  would  be  impossible 
to  set  out  the  specific  means  by  which  the  criminal  purpose  was  to 
be  accomplished,  for  they  were  never  agreed  upon.  True,  no  such 
difficulty  would  arise  where  the  objects  of  the  conspiracy  have  been 
executed ;  but  we  are  not  aware  that  the  law  makes  Miy  distinction 
between  executed  and  unexecuted  conspiracies  in  respect  to  the 
averments  required  in  indictments  therefor. 

The  first  question  submitted  by  the  learned  circuit  judge  most^ 
therefore,  be  answered  in  the  affirmative. 

IL  We  are  now  to  determine  the  second  question  submitted  to 
us,  which  is  as  follows  :  Does  the  evidence  in  the  case  support  the 
charge  of  conspiracy  as  contained  in  the  said  first  count  ? 

It  has  already  been  said  that  the  information  charges  a  conspir- 
acy by  the  defendants  to  commit  an  act  made  criminal  by  section 
.88  of  the  statute,  that  is,  to  obtain  the  money  of  Burke,  knowin^y 
and  designedly,  by  false  pretenses  and  by  &lse  and  privy  tokens. 
It  seems  clear  that  the  defendants  cannot  lawfully  be  convicted  of 
the  conspiracy  charged  in  the  information,  unless  the  evidence  es- 
tablishes the  fact  that  the  purpose  thereof  was  a  criminal  purpose 
within  the  statute.  The  only  evidence  before  us  of  the  alleged 
conspiracy  or  its  purpose  is  the  acts  of  defendants  in  obtaining 
money  from  Burke.  Hence,  if  those  acts  constitute  an  ofltense 
within  the  provisions  of  section  38  of  the  statute,  the  evidence  is 
sufficient  to  support  the  charge  of  conspiracy  as  contained  in  the 
information  ;  otherwise  not.  We  are  to  inquire,  therefore,  whether 
the  acts  of  the  defendant,  as  proved  on  the  trial,  would  support  a 
conviction  on  an  information  against  them  under  the  statote  for 
obtaining  money  of  Burke  by  false  pretenses. 

The  fifteen  dollars  first  paid  by  Burke  to  the  defendant  C,  Onm- 
fev  was  paid  on  an  executory  contract  between  them  that  the 
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latter  should  procure  for  Burke  a  quantity  of  counterfeit  money 
for  circulation.  There  does  not  seem  to  be  any  element  of  an  of- 
fense under  section  38  in  this  transaction.  It  was  a  mere  execu- 
tory contract  of  sale,  the  breach  of  which  is  no  crime.  On  the 
contrary,  had  the  contract  been  performed,  Burke  would  have 
been  guilty  of  a  criminal  offense,  to  wit,  of  having  in  his  posses- 
sion counterfeit  money  or  evidences  of  debt,  knowing  the  same  to 
be  counterfeit,  with  intent  to  utter  the  same  as  true.  And  Crawley 
would  probably  have  been  guilty  of  a  criminal  offense  also  in  hav- 
ing the  same  commodity  in  his  possession,  knowing  it  to  be  coun- 
terfeit, with  intent  to  utter  it  as  false.  R  S.,  ch.  166,  §  5.  It 
were  better,  therefore,  that  the  executory  contract  be  broken  than 
kept 

The  two  sums  of  twenty  dollars  and  twenty-five  doUars,  paid 
through  the  express  company,  were  obtained  from  Burke  on  the 
false  pretense  that  the  boxes  received  by  him  contained  counterfeit 
money.  Had  he  obtained  what  he  expected,  he  intended  to  use 
it  in  a  criminal  manner.  The  false  pretenses,  therefore,  prevented 
him  from  committing  such  crime. 

In  the  case  of  the  fifty  dollars  paid  to  the  defendant  Camahan, 
Burke  supposed  he  was  bribing  Carndhan  with  that  money  to 
commit  a  crime;  and  had  this  supposition  been  true,  Burke  would 
have  h&&ii  particeps  criminis  therein.    R  8.,  ch.  167,  §  23. 

Hence  all  the  money  obtained  from  Burke  was  paid  by  him  in 
the  furtherance  of  criminal  motives  and  intentions  on  his  part. 
The  money  having  been  obtained  under  such  circumstances  by 
false  pretenses  and  tokens,  is  the  case  within  section  38  before 
cited? 

It  has  been  held  in  New  York,  where  the  same  statute  is  in  force, 
that  false  pretenses  of  that  character  are  not  within  the  statute, 
and  not  punishable  criminally.  In  McCord  v.  7*he  Peophy  46  N. 
Y.  470,  it  is  said  per  curiam^  that  '*  the  prosecutor  parted  with  his 
properly  as  an  inducement  to  a  supposed  officer  to  violate  the  law 
and  his  duties ;  and  if,  in  attempting  to  do  this,  he  has  been  de- 
frauded, the  law  will  not  punish  his  confederate,  although  such 
confederate  may  have  been  instrumental  in  inducing  the  commis* 
sion  of  the  offense.  Neither  the  law  nor  public  policy  designs  the 
protection  of  rogues  in  their  dealings  with  each  other,  or  to  insure 
fair  dealing  and  truthfulness,  as  between  each  other,  in  their  dis* 
honest  practices.    The  design  of  the  law  is  to  protect  those  who 
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for  some  honest  purpose  are  induced,  upon  false  and  fraudnlent 
representations,  to  giye  credit  or  part  with  their  property  to  an- 
other, and  not  to  protect  those  who  for  unworthy  or  illegal  pur- 
poses part  with  their  goods.'' 

So  also  in  The  Peoph  v.  SMson,  4  Barb.  161,  Mr.  Jiufcioe 
Wbllbs,  delivering  the  opinion  of  the  court,  says :  ^  In  all  the 
numerous  reported  cases  under  English  and  American  statutes  to 
prevent  the  obtaining  money,  etc,  by  false  tokens  or  pretenses,  I 
have  not  found  one  which  was  held  to  be  within  the  statute,  in 
which  the  transaction  on  the  part  of  the  person  injured  would  not 
have  been  lawful,  provided  the  representations  or  pretenses  were 
true,  nor  where  such  representations  or  tokens,  if  true,  were  not  in 
violation  of  law.  I  cannot  believe  the  statute  was  designed  to 
protect  any  but  innocent  persons,  nor  those  who  appear  to  have 
been  in  any  degree  particeps  criminis  with  the  defendant.  To  de- 
termine what  attitude  he  occupies  in  that  respect,  it  should  be 
assumed  that  all  the  representations  made  to  him,  whether  in 
words  or  in  tokens,  were  true  ;  because  it  is  an  essential  ingredient 
of  the  case  that  he  believed  them  to  be  true;  otherwise  he  could  not 
claim  that  he  was  influenced  by  them.  Looking  at  his  conduct  in 
that  light,  and  with  that  assumption,  if,  in  parting  with  hia  money 
property  or  yielding  his  signature,  he  was  himself  guilty  of  a  crime, 
it  cannot  be  that  he  is  within  the  protection  of  the  statute.  Test- 
ing the  case  under  consideration  by  these  rules,  it  is  imposaible, 
in  my  opinion,  to  sustain  the  indictment.  Barlow  believed  that  the 
defendant  was  a  constable,  and  had  a  warrant  against  him  for  a 
rape.  He  is  chargeable  with  knowledge  that  the  law  forbade  any 
settlement  or  compromise  of  the  matter,  and  that  it  would  be  a 
misdemeanor  in  the  defendant  to  neglect  to  execute  the  process. 
In  attempting  to  cheat  the  law,  he  has  himself  been  defrauded  of 
his  watch.'' 

In  The  People  v.  Claugh,  17  Wend.  351,  Mr.  Justice  Ck)WBV 
refers  to  the  preamble  of  the  act  of  30  Geo.  II,  ch.  24,  of  which 
the  statute  of  New  York  and  our  own  are  substantially  copies,  as 
showing  the  reason  and  scope  of  those  statutes.  It  is  as  follows  : 
*'  Whereas,  divers  evil  disposed  persons,  to  support  their  profligate 
way  of  life,  have,  by  various  subtle  stratagems,  threats  and  devices, 
fraudulently  obtained  divers  sums  of  money,  goods,  wares  and  mer- 
chandise,  to  the  great  injury  of  industrious  families,  and  to  the 
manifest  prejudice  of  trade  and  credit."    This  preamble  goes  to 
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show  that  the  law  was  originally  enacted  for  the  protection  of 
trade  and  credit,  and  of  honest  and  indastrioas  people,  and  not 
(in  the  language  of  MeCord  v.  The  People)  '^for  the  protection  of 
rogues  in  their  dealings  with  each  other." 

The  doctrine  of  the  above  cases  was  vigorously  assailed  upon 
principle  by  Mr.  Justice  Pbckham,  dissenting  from  the  decision 
of  the  court  in  McCord  v.  TJie  People^  and  he  cited  Gomm.  v.  Har- 
ris, 22  Penn.  St.  (10  Harris)  253,  and  Comm.  v.  Morrill,  8  Gush. 
571.  It  must  be  conceded  that  these  cases,  particularly  the  former, 
sustain  his  views. 

Rex  V.  Siraiton,  cited  in  a  note  to  Bttck  v.  Btick,  1  Oampb.  549, 
illustrates  the  same  principle,  and  is  directly  in  point  in  this  case. 
The  indictment  was  for  a  conspiracy  to  deprive  the  prosecutor  of 
the  office  of  secretary  of  an  illegal  company.  Lord  Ellbkborough 
said  :  ''  This  society  was  certainly  illegal.  Therefore,  to  deprive 
an  individual  of  an  office  in  it  cannot  be  treated  as  an  injury. 
When  the  prosecutor  was  secretary  of  the  society,  instead  of  hav- 
ing an  interest  which  the  law  would  protect,  he  was  guilty  of  a 
crime." 

In  JacoVs  Law  Dictionary,  the  essential  elements  of  a  criminal 
conspiracy  are  thus  stated  :  *^  Gon'fbdbraoy  (confedercUio).  is 
when  two  or  more  combine  together  to  do  any  damage  or  injury  to 
another,  or  to  do  any  unlawful  act  And  false  Confederacy  between 
divers  persons  shall  be  punished,  though  nothing  be  put  in  execu- 
tion. But  this  Confederacy,  punishable  by  law  before  it  is  executed, 
ought  to  have  these  incidents  :  First,  it  must  be  declared  by  some 
matter  of  prosecution,  as  by  making  of  bonds,  or  promises,  the  one 
to  the  other  ;  secondly,  it  should  be  malicious,  as  for  unjust  re- 
venge; thirdly,  it  ought  to  be  false,  against  an  innocent;  and  lastly, 
it  is  to  be  out  of  court,  voluntarily.  Terms  de  Ley^  158."  In  the 
present  case,  the  confederacy  or  conspiracy  charged  in  the  informa- 
tion is  punishable  by  law  before  it  is  executed,  and  hence  is  within 
the  above  rule.  As  already  observed,  the  proofs  show  that  it  is  not 
^^ false,  against  an  innocent.*^ 

After  much  investigation  and  deliberation,  we  have  reached  the 
conclusion  that  the  rule  of  the  New  York  cases  is  supported  by 
the  better  reasons,  as  well  as  by  the  weight  of  authority,  and  that 
it  is  our  duty  to  adopt  it.  We  do  so  with  hesitation,  because  able 
judges  and  courts  have  held  a  different  rule  ;  and  with  reluctance, 
because  the  acts  of  the  defendants  (or  some  of  them),  as  disclosed 
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by  the  evidenee,  were  outrageous  anil  indefensible,  and  the  perpe- 
trators richly  merit  punishment.  But  it  is  far  better  that  they 
should  escape  punishment  under  this  information,  than  that  sound 
legal  rules  should  be  disregarded  to  meet  the  supposed  exigencies 
of  a  particular  case. 

It  may  further  be  observed  (although  not  essential  to  the  deter- 
mination of  the  question  under  consideration),  that  had  Burke 
exercised  common  prudence  and  caution,  he  could  not  have  been 
misled  by  the  false  pretenses  by  which  he  was  induced  to  pay  the 
money  to  OarnaJian,  He  had  in  his  possession  the  box  which 
the  latter  charged  contained  counterfeit  money,  and,  by  an  examina- 
tion of  its  contents,  could  readily  have  ascertained  whether  the 
charge  was  true.  The  cases  cited  by  counsel  for  the  defendants 
abundantly  show  that  such  a  case  is  not  within  the  statute. 

It  follows  from  the  foregoing  views  that  the  second  question 
submitted  by  the  learned  circuit  judge  for  our  determination  must 
be  answered  in  the  negative. 

The  case  must  be  certified  to  the  Circuit  Court  with  these  answers 
to  the  questions  reported,  and  with  the  direction  that  that  court 
proceed  in  accordance  with  our  decision. 

His 90  ordered. 


Habt  v.  Stiokitst. 

(41  wis.  680.) 
Pramimor^  note — dUhonored  by  nonrpayment  €f  inttrmt, 

A  promliflOTy  note,  bearing  interest  payable  annually,  was  indorsed  befon 
maturity,  but  after  an  installment  of  interest  was  due  and  unpaid.  HM, 
that  the  note  was  dishonered  and  that  the  indorsee  took  it  subject  to  all 
equities  between  the  original  parties. 

ACTION  by  the  plaintiff  as  indorsee  before  maturity  of  a  prom- 
issory note  executed  by  the  defendants  May  1,  1873,  payable 
two  years  from  date,  with  interest  payable  annuity.  The  d^end- 
ants  denied  that  plaintiff  was  an  indorsee  in  good  faith  and  for 
value  before  maturity,  and  set  up  transactions  between  themselves 
and  the  payee  of  the  note.  The  defendants  had  a  verdict  and 
judgment,  and  plaintiff  appealed. 

Sogers  di  Hover ^  for  appellant 
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Jenkins,  Elliott  <&  Winkler,  for  respondents,  cited,  to  the 
point  that  the  note  was  dishonored  by  the  non-payment  of  interest, 
Sutler  y.  Wagner,  35  Wis.  54  ;  2  Parsons  on  Bills  and  Notes,  394  ; 
Vinton  v.  King,  4  Allen,  562  ;  1  Parsons  on  Bills  and  Notes,  374  ; 
Newell  v.  Oregg,  51  Barb.  263  ;  First  National  Bank  t.  Scott 
County  Oammieeioners,  14  Minn.  77. 

Ogle,  J.  The  main  questions  in  this  case  arise  npon  excep- 
tions taken  to  the  refusal  of  the  Oircuit  Oonrt  to  give  instructions 
asked  on  the  part  of  the  plaiutifiF,  and  on  exceptions  to  certain 
portions  of  the  charge.  The  first  question  to  be  considered  is. 
Did  the  court  state  the  law  correctly  as  to  what  would  amount  to  a 
dishonor  of  the  note,  so  as  to  subject  it  to  equities  existing  between 
the  original  parties  ?  Upon  that  point  the  Oircuit  Oourt  in  sub- 
stance held,  that  where  a  note  is  for  the  payment  of  money  at  a 
specified  time,  with  interest  payable  annually,  and  the  note  is  sold  by 
the  payee  to  a  third  person  when  a  year's  interest  is  past  due  and 
unpaid,  the  law  will  construe  that  the  note  is  dishonored  —  the  de- 
fault in  the  payment  of  interest  will  be  sufficient  to  put  the  pur- 
chaser on  his  guard  to  see  if  there  is  any  thing  wrong  about  the  note. 
The  eyidence  made  this  charge  applicable,  if  sound  as  a  proposi- 
tion of  law ;  for  it  is  an  admitted  fact  that  a  year's  interest  had 
been  due  on  the  note  for  nearly  eleyen  months,  when  the  plaintifiF 
purchased  it  of  the  payee.  The  case  most  directly  in  point  in  sup- 
port of  the  yiew  of  the  Circuit  Court,  is  Newell  y.  Oregg,  51  Barb. 
263,  to  which  we  were  referred  on  the  argument.  It  is  not  neces- 
sary to  state  the  facts  of  that  case.  It  suffices  to  say  that  the 
court  held  that  when  a  note  was  giyen  for  the  payment  of  t200 
two  years  from  date,  with  interest  payable  annually,  the  payment 
of  the  interest  when  due  was  as  much  a  part  of  the  agreement  as 
the  promise  to  pay  the  principal ;  that  it  was  a  portion  of  the  debt 
which  was  eyidenced  by  one  written  promise  to  pay ;  that  when 
the  instrument  furnishes  eyidence  that  the  written  promise  to  pay 
has  been  broken,  a  party  taking  it  has  notice  that  the  maker  may 
haye  a  defense.  The  principle  of  this  decision  commends  itself  to 
the  good  sense  of  eyery  one,  and  we  think  it  is  sound.  For  the 
fact  that  interest  on  ilie  note  is  due  and  unpaid  is  of  equally 
pointed  character  to  show  dishonor  as  the  non-payment  of  an  in- 
stallmeni  In  Vinton  y.  King,  4  Allen,  562,  the  court  decided 
that  a  note  payable  by  installments  was  oyerdue  when  the  first  in- 
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Btallment  was  overdue  and  unpaid ,  and  that  one  who  took  the 
note  afterward,  receiyed  it  subject  to  all  equities  between  the 
original  parties.  The  court  say  :  '^  The  cironmstanoe  that  a  note 
is  overdue  makes  it  incumbent  on  the  party  receiving  it  to  satisfy 
himself  that  it  is  a  good  one ;  and  if  he  omit  so  to  do^  he  must 
stand  in  the  situation  of  him  who  was  holder  at  the  time  it  was 
due."  See,  also,  Parsons  on  Notes  and  Bills,  374.  We  tiierefore 
think,  upon  this  branch  of  the  case,  that  the  court  was  right  in 
charging,  upon  the  admitted  facts,  that  the  note  was  deemed  to 
be  dishonored  when  taken  by  the  plaintiff,  and  that  it  was  open  to 
the  defense  set  up  in  the  answer.  And  this  view  disposes  of  the 
exception  taken  to  the  refusal  of  the  court  to  give  the  seoond  spe* 
cial  instruction  of  the  plaintiff,  which  was  to  the  effect  that  if  he 
had  no  knowledge  of  any  defense  to  the  note  at  the  time  it  was 
purchased,  a  recovery  could  be  had  upon  it  The  note  in  question 
bore  date  May  1,  1873,  was  payable  to  the  order  of  Thomas  W* 
Hart  two  years  from  date,  with  seven  per  cent  interest,  the  inter- 
est payable  annually.  The  plaintiff  purchased  the  note  March  2S, 
1875,  and  the  first  year's  interest  was  then  unpaid.  On  these  ad* 
mitted  facts,  the  plaintiff  could  not  be  said  to  be  an  innooent  piir« 
chaser. 

[The  court  then  examined  the  defense  interposed,  based  upon 
the  transactions  between  the  original  parties  to  the  note,  and  held 
that  the  instructions  to  the  jury  relating  thereto  were  enoneoui^ 
and  that  for  this  reason  the  judgment  mnst  be  reversed.] 
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(n  F^nii.  8t.  88.) 

MhmMpai  corporaiUm^lMUUif  oJ^prrJMwn  nfmaX^r  w>r>i— rfmwayit. 

A.  munielpal  oorporatlcm  laid  water-plpeB  tl&roagli  the  etij  whleh  anj  om 
miglit  eaniieefc  with  liis  house,  and  use  on  pajmont  of  a  certain  water-rent. 
The  pipe  with  whidh  plaintiff  b  house  was  connected  was  so  caieleesly  laid 
that  it  froie  and  bunt,  thereby  depriving  plaintiiTs  tenants  of  water,  on 
whidh  ground  thej  abandoned  the  premises.  MM,  that  plaintiff  could  re- 
cover of  the  city  the  water-rent  paid,  while  deprived  of  the  use  of  the 
water,  but  not  for  damages  in  being  deprived  of  the  water,  or  for  loss  of 
tenants. 

r 

AOTION  on  the  oaae,  in  which  the  plaintiff  alleged  and  the 
eyidenoe  tended  to  prove,  that  he  was  the  owner  of  certain 
houses  in  Silver  street,  Philadelphia ;  that  he  paid  the  defendant 
for  laying  the  water-main  in  that  street  in  front  of  the  houses,  and 
also  for  permits  to  introduce  the  water ;  that  the  defendant  had 
negligently  laid  the  main  too  near  the  surface  of  the  ground,  so 
that  it  was  frozen  during  two  winters,  and  there  was  no  water 
communicated  to  the  houses;  the  attachments  and  water-pipes 
bursted,  whereby  the  plaintiff  lost  his  tenants  and  the  rents  of  the 
houses  and  the  benefit  of  his  payment  for  the  main,  permits^  eto., 
and  expended  large  sums  of  money  in  repairs,  etc. 
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The  defendant  gave  no  evidence.  The  court  charged  that  the 
plaintiff  could  not  recoyer  for  the  loss  of  rents^  but  only  the  water- 
rents  paid  for  the  time  during  which  the  supply  was  deficient 

The  jury  found  for  the  plaintiff  for  1128.  He  took  a  writ  of 
error,  and  assigned  the  instruction  of  the  court  for  error. 

J.  W.  ffunsieker,  for  plaintiff  in  error.  A  municipal  oorpora- 
tion  is  liable  for  negligence  to  the  same  extent  as  an  individuaL 
Shearman  &  Bedfield  on  Negligence,  §§  120,  137,  pp.  139,  163. 
Such  corporation  is  liable  for  injury  resulting  from  the  improper 
performance  of  work  which  it  was  its  duty  to  perfonn.  Mersmf 
Docks  V.  Peircey  11  H.  of  L.  Cas.  686  ;  W$8t  Sav.  Fund  t.  PhUa- 
delphia^  7  Casey,  185 ;  Baily  v.  New  York,  3  Hill,  538 ;  Addison  on 
Torts,  731 ;  Lacaur  v.  New  York.  3  Duer,  406 ;  Pittsburg  v.  flWar, 
10  Harris,  54  ;  Potistovm  Gas  Co.  v.  Murphy,  3  Wright,  263. 

R.  N.  Willson  (with  whom  was  C.  H.  T,  CoUis,  city  solicitor), 
for  defendant  in  error.  It  is  discretionary  with  the  city  whether 
she  will  extend  facilities  for  furnishing  water,  and  therefore  she 
is  liable  only  for  injuries  resulting  directly  from  negligence,  but 
not  where  tho  circumstances  producing  the  injury  are  the  same  as 
if  the  work  had  not  been  undertaken.  Wharton  on  Negligence, 
§  264;  Carr  y.  Northern  Liberties,  11  Casey,  324;  Orani  t. 
Brie,  19  P.  F.  Smith,  420 ;  Atchison  v.  Challiss,  9  Ean.  603 ; 
Mills  v.  Brooklyny  32  N.  Y.  489.  The  act  of  the  city  was  not 
the  proximate  cause.  Penna.  Railroad  y.  Kerr,  12  P.  F.  Smith, 
353. 

Peb  Cubiam.  The  claim  here  is  not  for  damages  arising  from 
the  bursting  of  the  water-pipes  laid  by  the  city,  but  for  the  loss  of 
the  water  caused  by  the  bursting  of  the  pipes  leading  to  the  plain- 
tiff's houses,  from  the  action  of  frost.  The  real  claim  is  for  the 
loss  of  the  water,  and  this  will  not  implicate  the  city  in  any  loos 
beyond  the  consideration  paid  for  its  use,  yiz.,  the  water-rents,  and 
these  were  allowed.  The  introduction  of  water  by  the  city  into 
priyate  houses  is  not  on  the  footing  of  a  contract,  but  of  a  license 
which  is  paid  for. 

Judgment  afirmed. 
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(81  Penn.  St.  UO 

IfegUffenee  ^^of  €it$  in  not  guarding  a  dang&raua  §ifwt  ^^protsimaU  and  rr 

mctecaiue, 

PUdntiiTB  hone,  while  heing  driven  on  defendant's  road,  wae  frightened  by  a 
looomotive  on  an  adjacent  lailroad,  became  unmanageable,  and  fell  from  the 
road,  along  which  was  no  barrier,  down  a  precipice  and  was  killed.  The 
Jury  found  that  the  city  was  negligent  in  not  placing  barrien  along  the 
roadside  at  the  point.  Held^  that  the  defendant  was  liable  for  the  damage.* 

ACTION  on  the  case  by  Hey  against  the  City  of  Philadelphia,  to 
recover  damages  sustained  through  the  alleged  negligence  of 
defendant  in  not  placing  a  guard  or  barrier  on  one  of  its  streets, 
adjacent  to  a  precipice,  whereby  plaintiff  alleged  that  his  horse  was 
killed. 

The  following  facts  were  stated  by  Judge  Habb,  of  the  District 
Court,  who  tried  the  case  :  ''  The  plaintiff  was  returning  to  the 
city  from  a  driye  in  the  East  Park.  A  turn  in  the  road  brought 
him  to  the  margin  of  the  Schuylkill,  and  in  full  yiew  of  the  bridge 
of  the  connecting  railway.  He  had  the  stream  on  one  side,  and  a 
high  bank  of  rocks  or  earth  on  the  other.  The  road  was  wide  and 
level,  but  there  was  a  sharp  declivity  ^toward  the  river,  with  no 
guard  or  protection  except  a  sidewalk  raised  some  six  inches  above 
the  road.  A  train  was  passing  over  the  bridge,  and  the  plaintiff's 
horse  took  fright.  He  got  out,  took  the  animal  by  the  head  and 
turned  it  toward  the  bank.  The  horse  continuing  restive,  the  plain- 
tiff got  on  a  rock  to  obtain  a  better  hold,  but  lost  his  footing  and 
fell  between  the  fore  feet  of  the  horse.  The  animal,  freed  from 
all  restraint,  turned  short  round,  overset  the  wagon,  sprang  across 
the  sidewalk  into  the  river,  and  was  drowned.  The  plaintiff  con- 
tended that  the  city  was  guilty  of  negligence  in  not  erecting  a 
guard  between  the  road  and  the  stream,  and  that  the  accident  was 
attributable  to  that  cause.  The  question  was  left  as  one  of  fact 
to  the  jury,  and  the  law  reserved  for  the  consideration  of  the 
court." 

*See  Page  ▼.  Buefcqwrt,  18  Am.  Bep.  239;  &  C^  64  Me.  51;  Boldwifi  v.  OreenwoodM 
TutmpUse  Go.,  16  Am.  Bep.  88 ;  S.  C,  40  Oonn.  888 ;  Houfe  ▼.  Tovm  of  ViMon^  9  Am.  Bep. 
868 ;  S.  0, 89  Wis.  286.-BBP. 
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Court  submitted  the  question  of  negligence  to  the  jury, 
ing  the  following  points : 

1.  Was  there  any  eyidence  of  negligence  on  the  part  of  the  dty 
in  the  construction  of  the  road? 

2.  Was  there  any  eyidence  that  the  damage  to  the  plaintiff  was 
the  result  of  negligence  on  the  part  of  the  city? 

The  jury  found  a  yerdiot  for  the  plaintiff  for  t505,  subject  to 
the  resenred  points.  The  court  subsequently  entered  a  yerdiot  toi 
the  defendant  non  obstante  veredicto. 

R.  P.  White,  for  plaintiff  in  error.  A  trayeler  has  a  right  te 
presume  that  a  highway  in  use  is  safe,  and  eyen  if  he  knows  of  de- 
fect in  it,  he  is  only  bound  to  use  ordinary  care  in  ayoiding  the 
danger.  Shearman  &  Bedfield  on  Negligence,  413,  414,  and  cases 
cited ;  Humphreys  y.  County  of  Armstrong,  6  P.  P.  Smith,  204 
A  town  bound  to  proyide  for  the  safety  of  trayelers  ought  particu- 
larly to  guard  against  happening  of  accidents  at  railroad  crossings. 
Orcutt  y.  Kiitery  Point  Bridge  Co.,  63  Me.  500.  They  are  not 
ordinarily  bound  to  fence  roads,  but  are  bound  to  fence  at  places 
otherwise  unsafe  for  travelers  exercising  ordinary  care.  Cottis  y 
Dorchester,  6  Oush.  396.  Whether  fence  is  necessary  is  a  question 
for  the  jury.  Booker  y.  Anderson,  35  III.  66 ;  Hyait  y.  Rondaui, 
44  Barb.  385  ;  Norris  y.  Litchfield,  35  N.  H.271 ;  Macungie  Tsp.  y. 
Merkhoffer,  21  P.  P.  Smith,  276.  This  was  one  of  the  ordinary  in- 
cidents and  dangers  of  trayel  which  the  city  was  bound  to  guard 
against  by  eyery  reasonable  means  in  their  power.  Scott  y.  Hunter, 
10  Wright,  194 ;  Lund  y.  Tyngshonf,  11  Cush.  563  ;  PittOmrgh  v. 
Qrim-,  10  Harris,  54.  It  was  a  question  of  fact  for  the  jury,  whether 
the  want  of  a  safeguard  was  an  efficient  and  concurrent  cause  of 
the  injury,  and  there  was  ample  eyidence  for  them  to  pass  upon  it 
Allen  y.  WiUard,  7  P.  P.  Smith,  378 ;  Hays  y.  OaOagher,  22  id.  136 ; 
McEee  y.  Bidwell,  24  id.  218. 

R.  N.  Willson  (with  whom  was  C.  H.  2\  CoUis,  citj  solicitor),  for 
defendant  in  error.  The  city  claims  that  she  is  not  bound  to  put 
or  keep  any  or  all  of  her  highways  in  a  condition  which  will  insure 
or  promote  safety  to  horses  which  haye  broken  away  from,  and  not 
under  the  control  of,  their  drivers,  for  the  reason  that  the  use  of 
a  highway  by  such  an  un  son  trolled  animal  is  not  an  ordinary, 
natural  and  legitimate  use.     Davis  v.  Dudley,  4  Allen,  557 ;  Tit%^s 
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▼.  Narihbridge,  97  Mass.  258  ;  Fogg  y.  Niahaniy  98  id.  578 ;  MouUonY. 
JSkm/ard,  51  Me.  127 ;  Linton  y.  Chester,  1  Weekly  Notes,  192. 

GoBDON,  J.  The  jury  found  that  the  city  authorities  were  dere* 
lict  in  duty,  in  not  placing  proper  guards  or  barriers  along  the 
river  side  of  this  very  dangerous  piece  of  road,  and  that  this  neg- 
lect was  the  proximate  cause  of  the  loss  complained  of  by  the 
plain tifL  The  court,  on  the  other  hand,  regarded  the  fright  and 
breaking  away  of  the  horse  as  the  immediate  cause  of  the  disaster, 
and  hence  entered  judgment  for  the  defendant,  nan  obstante  vere* 
dido.  Herein  we  think  the  court  erred.  It  is  true  that  ordinarily 
provision  is  not  to  be  made  against  contingencies  so  rare  as  runaway 
horses.  Roads  and  bridges  are  constructed  for  the  purpose  of 
ordinary  travel,  and  if  they  fulfill  such  purposes  they  are  sufficient, 
and  those  who  have  them  in  care  are  not  chargeable  with  the 
results  of  extraordinary  accidents  that  may  occur  upon  them. 

These  things  must,  howeyer,  be  governed  by  common  reason  and 
observation.  A  road  may  be  perfectly  safe  under  some  circum- 
stances, and  very  unsafe  under  others.  A  way  of  ten  feet  in  width, 
in  the  open  country,  may  be  as  secure  as  one  of  ten  times  that 
width,  but  along  the  brow  of  a  precipice  such  a  way  would  be  very 
insecure.  Perhaps,  indeed,  a  steady,  sure-footed  team,  handled  by 
a  cool  and  skillful  driver,  may  pass  over  it  as  securely  as  over  the 
former,  but  drivers  of  only  ordinary  nerve,  with  fractious  teams, 
are  unsafe  upon  it ;  and  it  is  just  for  this  reason  that  such  a  road 
should  be  provided  with  guards  which,  under  ordinary  circum- 
stances, would  not  be  essential.  As  was  said,  per  curimny  in  the 
case  of  Lower  Macungie  Tsp,  v.  MerkhoffeTy  21  P.  F.  Smith,  276,  '^a 
highway  must  be  kept  in  such  repairs  that  even  skittish  animals  may 
be  employed  without  risk  or  danger  on  it."  So  we  have  held  that, 
where  a  horse  frightened  and  backed  oft  a  bridge,  the  township  was 
responsible  for  the  loss  resulting  therefrom,  because  of  the  neglect 
of  the  supervisors  in  not  providing  side  railings,  by  which,  not- 
withstanding the  fright  of  the  horse,  the  accident  might  have  been 
prevented.  Newlin  Tsp.  v.  Davis,  27  P.  F.  Smith,  317.  Had  this 
accident  happened  upon  an  open  and  unrailed  bridge,  under  cir- 
oumstances  similar  to  those  exhibited  by  the  evidence  now  under 
consideration,  there  could  be  but  one  opinion  as  to  the  liability  of 
the  city.  In  such  case  the  proximate  cause  of  the  disaster  would 
be  so  obvious  that  no  one  could  avoid  its  observance.     Oiven  secure 
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Bide  guards,  and  the  driver  is  under  no  apprehension  of  immediate 
danger,  whether  his  horse  attempts  to  ran  or  back ;  in  either  case^ 
he  retains  his  seat  and  the  lines,  and  has  a  reasonable  chance  to 
save  himsolf  and  his  property ;  remove  the  guards,  and  he  is  al 
once  surrounded  by  circumstances  of  extreme  danger,  calculated  to 
appal  an  ordinary  person,  and  it  may,  indeed,  be  the  best  thing  he 
can  do  to  abandon  horse  and  carriage  to  their  fate,  and  endeavor,  as 
best  he  may,  to  save  his  own  life.  Here  the  circumstances  created 
by  the  neglect  of  the  public  authorities  are  such  as  to  render  the 
accident  not  only  possible,  but  probable ;  and  it  is  against  snch 
probabilities  that  they  are  bound  to  provide ;  and  the  want  of  such 
provision  is  negligence  per  se.  There  ic,  however,  no  reasoning 
which  applies  to  a  bridge  that  does  not  also  apply  to  a  road,  for 
a  bridge  is  but  part  of  a  road.  If  the  road  is  so  dangerous,  by 
reason  of  its  proximity  to  a  precipice,  or  any  other  cause,  that 
common  prudence  requires  extra  precaution  in  order  to  insure  the 
safely  of  the  traveling  public,  why  shall  not  the  authorities  be 
bound  to  such  precaution  ? 

Now  that  Hey  was  surrounded  by  circumstances  calculated  to 
excite  alarm  in  the  mind  of  an  ordinary  person,  no  one  can  well 
deny ;  that  the  unfenced  precipice  was  a  dangerous  element,  which 
would  naturally  beget  such  alarm,  will,  no  doubt,  also  be  conceded ; 
and  that  he  did  nothing  that  a  man  of  prudence  ought  not  to  have 
done  the  jury  have  found.  Where,  then,  was  the  fault  ?  Was  it 
not  to  be  found  in  this  unguarded  declivity  ?  But,  it  is  said,  the 
running  away  of  the  horse  was  the  proximate  cause  of  the  injury, 
and,  had  it  not  gone  over  the  bank,  it  might  have  gone  farther  with 
the  same  result  in  the  end.  This,  however,  does  not  follow ;  nor 
is  it  necessary  to  be  conceded,  for,  ordinarily,  a  dead  horse  does  not 
result  from  a  runaway ;  and,  hence,  had  there  been  proper  guards 
at  this  place,  the  chances  are  ten  to  one  the  horse,  at  least,  would 
have  been  saved.  Granting,  however,  that  the  runaway  was  the 
immediate  cause  of  the  whole  disaster,  still  the  question  remains. 
What  produced  the  runaway  P  In  Pittsburg  v.  Orier,  10  Harris^ 
54,  the  immediate  cause  of  the  sinking  of  the  steamer  was  the 
striking  of  some  heavy  body  floating  in  the  stream,  nevertheless,  as 
the  causa  causans  was  some  piles  of  pig  metal,  negligently  permitted 
to  lie  on  the  public  wharf,  thus  obliging  the  boat  to  occupy  a  pod- 
tion  more  dangerous  than  it  otherwise  would  have  occupied,  the 
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city  was  held  liable.    A  like  case  is  that  of  Scott  t.  Hunter,  10 
Wright,  194,  in  which  Pittsburg  v.  Orier  is  approved. 

Thus  we  see  that  the  immediate  cause  of  the  damage  may  be 
but  the  effect  of  a  precedent  cause,  and  if  the  latter  arises  from  a 
neglect  of  duty  chargeable  upon  a  municipality,  such  municipality 
is  liable  therefor. 

As,  therefore,  the  jury,  in  view  of  all  the  circumstances  of  this 
case,  might  legitimately  find  that  the  losing  of  the  control  of  his 
horse,  by  Hey,  resulted  from  the  alarming  character  of  the  unfenced 
precipice,  inducing  him  to  jump  from  his  carriage  in  order  to  save 
himself  and  his  childi^n  from  the  threatened  danger,  we  conclude 
that  for  this  reason,  if  for  none  other,  the  verdict  should  have  been 
permitted  to  stand. 

We  do  not  regard  the  cases  to  which  we  have  been  referred  by 
the  counsel  for  the  defendant  in  error  as  in  point.  In  all  of  them 
the  immediate  cause  of  the  accidents  compla.ined  of  was  the  running 
away,  or  loss  of  control  of  the  horses,  occasioned  by  accidents 
anconnected  with  the  condition  of  the  roads  over  which  they  were 
passing.  As  in  the  case  of  Davis  v.  Dudley,  4  Allen,  557,  where 
the  bolt  connecting  the  cross-bar  and  thills  with  the  sleigh  broke, 
and  let  them  fall  on  the  horse's  heels,  thus  frightening  it  and 
causing  it  to  run  away,  and  during  its  flight  it  broke  one  of  its 
legs  upon  a  pile  of  wood  lying  in  the  road,  it  was  held  that  the 
town  was  not  liable.  But  if  we  reverse  the  case,  and  suppose  the 
fright  of  the  horse  to  have  been  occasioned  by  some  prudent  en- 
deavor of  the  driver  to  escape  the  danger  of  an  obstruction  in  the 
highway,  it  is  probable  the  decision  would  have  been  different  It 
is,  however,  only  under  the  latter  statement  of  the  case  that  it  be- 
comes similar  to  that  under  consideration;  hence,  it  and  its  kindred 
cases  have  no  applicabiliiy  to  the  discussion  in  hand. 

The  judgment  of  the  District  Court  is  now  reversed,  and  a 
judgment  for  the  plaintiff  below  is  entered  on  the  verdict,  and  the 
record  is  directed  to  be  remitted  to  the  court  now  having  joriadiction 
of  the  records  of  said  District  Oourt  for  execution. 

AeHSWi  0.  J.,  and  PAXSOif,  J.,  dissented. 
70L.XXIL  — 98 
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Philadelphia  v.  Soon. 

(81  Penn.  St.  80.) 

OnutUutianal  tow  ^dueprooesB  of  tow  — gm<ii#nl  dgwatfit. 

A  ttatate  required  the  owners  of  an  Embankment  bordering  a  river  to  repair 
the  same,  when  notified  by  the  proper  aathorities  so  to  do ;  and  pxoTlded 
that,  in  case  of  their  failure  to  repair,  the  aathorities  should  repair;  that 
the  expense  thereof  should  be  a  lien  on  the  land,  and  that,  in  an  action  to 
enforoe  such  lien,  no  plea  but  payment  should  be  allowed.  HM  unoonatitn- 
tional.  there  being  no  Judicial  method  of  determining  the  nnno—lty  of 
the  repairs. 

ACTION  to  recover  money  alleged  to  be  due  under  the  statute 
quoted  in  the  opinion.  The  claim  was  for  work  and  serYices 
in  repairing  an  embankment  along  the  Delaware  river,  owned  by 
defendant,  under  the  statute  which  required  the  owners  of  such 
embankment  to  repair  them  on  a  notice  so  to  do  from  the  com- 
missioners of  highways,  or  on  default,  authorized  such  commission- 
ers to  make  the  repairs,  and  created  the  charge  therefor  a  lien  on  the 
land.  All  the  facts  necessary  to  a  recovery  under  the  statute  were 
proved  and  a  verdict  was  rendered  for  the  plaintiff,  but  the  judge 
7ton  obstante  veredicto  ordered  judgment  for  the  defendant 

Chief  Justice  Agnew,  in  delivering  the  judgment  of  the  Supreme 
Court,  discussed  at  length  the  validity  of  a  statute  requiring  the 
owners  of  land  adjacent  to  water  to  build  and  keep  in  repair  em- 
bankments to  prevent  the  overflow  of  water,  expressing  his  con- 
clusion, so  far  as  it  related  to  this  case,  as  follows  :  "  But  where 
the  State  has  banked  out  the  water,  and  the  owner  is  left  in  pos- 
session of  the  improvement  made  by  the  State,  under  her  sovereign 
authority  and  at  her  own  expense,  it  seems  to  me  he  stands  in  a 
new  and  different  relation.  The  State  having,  by  her  own  au- 
thority, taken  the  land  between  high  and  low- water  lines  out  of 
the  public  use,  has,  in  effect,  appropriated  it  to  the  use  of  the 
owner  of  the  qualified  title,  and  in  effect  conferred  upon  him  an 
absolute  title.  She  has  thus  benefited  him,  and  it  is  but  just  that 
the  duty  of  repair  should  now  devolve  upon  him.  To  this  extent 
we  may,  I  think,  conclude  that  the  act  of  March  25,  1848,  un- 
der which  this  proceeding  took  place,  is  constitutionaL    PampL 
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L.  1848,  p.  250.  Its  title  is  fairly  descriptiye  of  its  true  porpose, 
though  the  act  having  been  passed  before  the  constitutional  amend- 
ment of  1864,  the  title  has  not  the  same  force  in  interpretation  it 
would  have  since.  It  is  entitled,  ''An  act  to  provide  for  the  re- 
pairs of  the  meadow  banks  upon  the  Delaware  front,  in  the  county 
of  Philadelphia,  above  the  city  of  Philadelphia^''  etc.  The  purpose 
of  the  act  was  to  compel  repairs  of  existing  meadow-banks,  not  to 
construct  them. 

8.  8,  Ilollinggworth  and  O.  W.  Biddle,  for  plaintiff  in  error. 

D,  W.  8elUr9.  for  defendant  in  error. 

AoKEW,  G.  J.  The  only  question,  therefore,  remaining  is, 
whether  the  act  has  furnished  a  constitutional  mode  of  pro- 
ceeding, to  bind  the  owner  of  the  land  to  the  payment  of  the  ex- 
pense of  the  repairs.  The  following  are  all  its  material  provisions: 
''  It  shall  be  the  duty  of  the  commissioners  *  *  *  upon  com- 
plaint by  any  person  owning  property  fronting  upon  such  river,  or 
liable  to  be  damaged  by  the  overflow  of  the  same,  that  said  banks, 
or  any  part  thereof,  are  out  of  repair,  or  in  an  unsafe  or  insecure 
condition,  to  give  notice  forthwith  to  the  owner  or  owners  of  such 
part  or  portion  to  repair  the  same  within  forty-eight  hours  after 
such  notice,  *  *  *  and  in  case  such  owner  or  owners  shall 
neglect  or  refuse  to  cause  such  repairs  to  be  made  within  the  time 
aforesaid  *  *  *  it  shall  be  the  duty  of  such  commissioners 
to  cause  the  said  banks  to  be  well  and  thoroughly  repaired,  etc., 
and  they  shall  enter  the  same  as  lien  against  the  said  premises  and 
the  owners  thereof."  The  law  then  provides  for  a  scire  facuu  to 
enforce  payment,  and  declares  ''  that  upon  the  trial  of  such  action 
the  said  defendant  shall  only  be  permitted  to  aver  and  prove  in  de- 
fense that  the  lien,  in  whole  or  in  part,  has  been  paid  since  the 
same  was  filed,  and  that  all  matters  necessary  for  a  recovery  on 
part  of  the  plaintiffs  shall  be  considered  as  proved  by  the  produc- 
tion of  the  lien  and  scire  facias  thereon  at  the  time  of  trial. 

The  law,  it  will  be  seen,  provides  no  mode  of  determining  the 
necessity  for  repair,  not  even  the  judgment  of  the  commissioners, 
for  they  are  bound  on  complaint,  forthwith  to  give  notice,  and  the 
owner  is  bound,  within  forty-eight  hours  after  notice,  to  make  the 
repairs,  and  on  default  the  commissioners  shall  do  the  work  at  his 
expense.    Whether  the  bank  actually  needs  repair,  or  the  injury 
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complaiDed  of,  if  any,  is  a  total  destruction  of  the  bank,  demand- 
ing reconstruction,  or  a  mere  repair,  which  the  owner  is  boond  to 
do,  is  not  to  be  ascertained  before  the  liability  is  settled  upon  him. 
He  is  to  pay  at  all  eyents,  and  this  case  itself  is  eyidence  of  the 
necessiiy  of  the  provision  to  determine  the  nature  of  the  thing 
complained  of,  for  we  have  a  finding  of  $6,445.66  against  the  de- 
fendant, a  sum  which  looks  more  like  the  price  of  reconstruction 
than  of  repair.  Bepair  is  all  this  law  provides  for.  Perhaps  some 
allowance  might  be  made,  and  the  clause  requiring  the  commission- 
ers *'  to  cause  the  banks  to  be  well  and  thoroughly  repaired,''  might 
be  interpreted  as  inferentially  requiring  an  examination  and  de- 
cision upon  the  duty  of  repairing  before  they  proceeded  to  do  it 
But  we  are  met  by  the  proviso,  which  forbids  any  defense  but  pay- 
ment There  can  be  no  inquiry  into  the  fact  whether  the  commis- 
sioners actually  did  determine  it  to  be  a  case  of  necessary  repair, 
whilst  they  may  have  gone  on  different  grounds.  An  act  which  sub- 
jects a  man  to  a  penalty  of  over  six  thousand  dollars  for  not  doing 
the  work  for  which  complaint  was  lodged,  should  clearly  devolve  the 
duty  of  decision  upon  some  impartial  tribunal.  The  case  of  Ken^ 
nedy  v.  The  Board  of  Healthy  2  Barr.  366,  is  not  in  point  There 
the  27th  section  of  the  act  of  29th  of  January,  1818,  grounds  the 
right  of  the  board  to  abate  the  nuisance  in  express  words  in  the 
opinion  of  the  board  that  the  nuisance  tends  to  endanger  the  health 
of  the  citizens.  This  is  an  essential  pre-requisite,  and  the  citizen 
is  absolutely  entitled  to  the  judgment  of  the  board  on  this  point 
This  feature  is  at  the  foundation  of  the  decision.  In  that  case  the 
constitutional  question  was  not  raised.  But  here  the  learned  judge 
was  of  opinion  that  the  act  of  1848  does  not  furnish  due  process  of 
law,  within  the  protection  of  the  9th  section  of  the  Declaration  of 
Bights,  that  no  one  shall  be  ^^  deprived  of  his  life,  liberty  or  prop- 
erty unless  by  the  judgment  of  his  peers  or  the  law  of  the  land."  In 
this  view  we  concur.  What  is  meant  by  the  law  of  the  land  has 
been  fully  discussed  in  Craig  v.  Kline^  15  P.  F.  Smith,  418,  and  the 
cited  authorities.  I  shall  not  enlarge  upon  it.  Suffice  it  to  say, 
the  law  must  furnish  some  just  form  or  mode,  in  which  the  duty 
of  the  citizen  shall  be  determined  before  he  can  be  visited  with  a 
penalty  for  non-performance  of  the  alleged  duty.  The  proceeding 
must  be  in  its  nature  judicial,  though  it  is  not  necessary  it  should 
be  before  one  of  the  ordinary  judicial  tribunals  of  the  State. 

Judgment  affirmed. 
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en  Ftonn.  St.  164.) 

lAft  in$urcmce — inmrable  interetL 

A  ■on  has  an  iiurarable  interest  in  the  life  of  his  father ;  especially  where  the 
son  is  liable  under  the  poor  law  for  the  support  of  the  father.* 

ACTION  on  a  policy  of  insurance  issued  by  the  defendant  on  the 
life  of  John  Kane>  upon  the  petition  of  and  payable  to  James 
Kane,  the  plaintiff,  who  was  a  son  of  John  Kane.  The  plaintiff's 
evidence  proved  the  death  of  John  Kane;  that  the  plaintiff  had 
paid  the  father's  passage  money  from  Ireland;  that  the  father  was 
a  laborer,  and  died  without  leaving  any  property. 
The  defendants'  points  were: 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was,  at 
the  execution  of  the  policy  of  life  insurance,  an  adult  son  of  John 
Kane,  then  as  such  he  had  no  insarable  interest  in  the  father's 
life,  and  the  verdict  shonld  be  for  the  defendants. 

2.  If  the  jury  find  from  the  evidence  that  the  plaintiff  repre- 
sented, at  the  time  of  his  application,  that  he  had  an  insurable 
interest  in  the  life  of  John  Kane,  it  is  now  incumbent  upon  him 
to  satisfy  the  jury  that  he  had  such  an  interest,  and  if  he  has 
failed  so  to  do,  the  verdict  should  be  for  the  defendants. 

3.  Plaintiff,  as  a  creditor,  can  only  recover  in  this  case  the 
amount  of  his  outlay  on  behalf  of  his  father. 

The  court  refused  the  points,  and  directed  the  jury  to  render  a 
verdict  in  favor  of  the  plaintiff  for  the  amount  of  said  policy, 
$2,000,  less  six  months'  premium  unpaid,  and  for  the  interest, 
amounting  to  $2,085.34.    The  jury  so  found. 

The  defendants  took  a  writ  of  error,  and  assigned  the  refusal  of 
their  points  and  the  instruction  of  the  court,  for  error. 

11.  M.  Decherty  for  plaintiffs  in  error,  as  to  first  assignment, 
cited  DdUn/  v.  India  Life  Assurance  Co.,  15  C.  B.  365;  Shilling 
V.  Accidental  Death  Insurance  Co.,  2  H.  &  N.  42;  Buse  v.  MuttuU 
Life  Insurance  Co.,  23  N.  Y.  516;  Lord  v.  Dall,  12  Mass.  115;  3 
Kent's  Com.  268;  Halford  v.  Kymer,  10  B.  &  0.  734;   Bnnyon,  16; 

*See  contra^  The  Otiardian  MuUuU  Lift  InauroneB  Oompany  ▼•  fiogem,  outer 
p.  180. 
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Dowderwell  on  Life  Lisarance,  19;  Shillings,  Accidental  Death  In- 
surance Co.,  27  L.  J.  Exch.  16;  Miller  v.  Insurance  Co.,  2  K  D. 
Smith,  268;  Mitchell  v.  Union  Life  Insurance  Co.,  45  Me.  104; 
Franklin  Life  Insurance  Co.  v.  Hazzard,  41  IncL  116;  Loomis 
Y.  Insurance  Co.,  6  Oray,  396;  Stevens  v.  Warren,  101  Mass.  564; 
American  Insurance  Co.  v.  Robertshaw,  2  Casey,  189;  Bevin  v. 
Connecticut  Mutual  Life  Insurance  Co.,  23  Gonn.  244;  Cammack 
y.  Lewis,  15  Wall.  643;  Fox  v.  Penn  Mutual  Life  Insurance  Co., 
4  Bigelow's  Life  B.  485;  Pritchett  y.  Insurance  Company  of 
North  America,  3  Teates,  458;  Craig  y.  Murgatroyd,  4  id.  168; 
Adams  y.  Pennsylvania  Insurance  Co.,  1  Bawle,  106;  Delaware  In- 
surance  Co.  y.  Archer,  3  id.  223;  Ellmaher,  y.  Franklin  Fire  In* 
surance  Co.,  6  W.  &  S.  439;  SdgeU  y.  McLaughlin,  6  Whart  176. 
If  the  interest  relied  upon  be  that  of  a  creditor,  then  the  policy 
most  be  reasonably  proportioned  to  the  amount  of  the  indebted- 
ness, and  will  not  be  good  beyond  that  amount  American  Life 
Insurance  Co.  y.  Bobertshaw  ;  Fox  y.  Penn  MfUual  Life  Ineurance 
Co.,  supra. 

D.  C.  Harrington,  for  defendant  in  error.  Parents  and  children 
haye  insurable  interests  in  each  other's  liyes.  Loomis  r.  Bagle 
Life  Ins.  Co.,  6  Oray,  396.  So,  sister  and  brother.  Lord  y.  DaU^ 
12  Mass.  115;  Mitchell  y.  Union  Life  Ins.  Ob.,  45  Me.  104;  Tren- 
ton Mutual  Life  d  Fire  Ins.  Co.  y.  Johnson,  4  Zabr.  576; 
Bunyon,  23;  Barker  y.  Morris,  1  Moo.  &  R.  66;  Bevin  y.  Conn. 
Mutual  Life  Ins.  Co.,  23  Conn.  251. 

Pbb  Ciibiam.  By  the  28th  section  of  the  Poor  Law  of  June 
13th,  1876,  the  father  and  grandfather,  and  the  mother  and  grand- 
mother, and  the  children  and  j^ndchildren  of  eyery  poor  person 
not  able  to  work,  shall,  at  their  own  charge,  being  of  soflScient 
ability,  relieye  and  maintain  such  poor  person,  at  such  rate  as  the 
Court  of  Quarter  Sessions  of  the  proper  county  shall  order  and  di- 
rect. Maintenance  of  a  father  or  mother  unable  fco  work  is,  there- 
fore, a  legal  liability.  When  we  add  to  this  the  feelings  of  natural 
affection  and  the  desire  produced  by  these  feelings  to  proyide  for 
the  comforts  of  parents,  the  right  to  effect  an  insurance  on  the  life 
of  the  parent,  to  carry  out  these  purposes,  ought  not  to  be  denied. 
It  would  be  technical  in  the  extreme  to  say  that  a  son  has  no  in- 
surable interest  in  his  father's  life.  Poyerty  may  oyertake  the 
father  in  his  life-time,  and  thus  both  father  and  mother  be  cast 
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upon  the  son;  or,  if  the  father  die  before  her,  the  necesdtj  may 
fall  at  once  npon  the  son.  Why,  then,  should  he  not  be  permitted 
to  make  a  provision,  by  insurance,  to  reimbnrse  himself  for  his 
outlays,  past  or  future?  What  injiuy  is  done  to  the  insurance 
company?  They  receiye  the  full  premium,  and  they  know  in  such 
case,  from  the  very  relationship  of  the  parties,  that  the  contract  is 
not  a  mere  gambling  adventure,  but  is  founded  in  the  best  feelings 
of  our  nature,  and  on  a  legal  duty  which  may  arise  at  any  time. 
We  are  of  opinion  that  the  policy  is  not  void. 

JudgmmU  affiffMi. 


MOUBT  MOBIAH  OXMBTBBT  AsSOOIATIOlf  T.  OOlCXOVWBAUEi 

(glPenn.  St.  286.) 
O&mttwy  ^  rettriM^g  r^fM  qfhurial  ^  mandamui. 

After  one  has  porohaeed  a  lot  in  a  eemeteiy,   the  managen  thereof  have  no 

power  to  abridge  hie  right  of  sepnltare  bj  any  onreaaonable  limitations 

thereon. 
A  by-law  of  a  cemetery  aoeoeiation  prohibiting  the  burial  of  negroes  therein 

ifl  void  aa  to  persons  who  were  lot-owners  when  the  by-law  was  passed. 
The  managers  of  a  cen\etery  may  be  compelled  by  mandamus  to  permit  the 

borial  of  persons  entitled  to  sepulture  therein. 

MANDAMUS  by  the  Oommonwealth  on  the  relation  of  W. 
Boileau  and  Margaret  Jones  against  the  Mount  Moriah  Ceme- 
tery Association,  an  association  incorporated  under  the  law  of  a 
State — and  authorized  to  make  by-laws,  eta,  and  to  sell  lots  in  fee, 
simple  or  otherwise,  for  sepulture  alone,  under  such  rules  as  the 
managers  might  ordain  for  the  burial  of  the  dead.  The  by-laws 
provided  that  there  should  be  no  burial  without  a  written  permit 
from  the  secretary,  and  that  all  transfers  of  lots  must  be  registered 
in  the  office  of  the  association.  Boileau  bought  a  lot  and  his 
deed  was  registered;  he  conveyed  it  to  Jones,  a  colored  woman ; 
this  deed  was  not  registered.  She  applied  for  a  permit  to  bury 
her  husband;  the  secretary  declined,  because  the  lot  was  registered 
ai  Boileau's.  Boileau  asked  for  a  permit  to  her  to  bury  her  husband 
in  the  lot ;  the  managers  then  directed  the  secretary  to  refuse  an 
approval  of  the  transfer  to  Jones.  The  secretary  refused  to  issue  a 
permit  for  the  burial.  An  alternative  mandamus  was  issued,  and 
the  defendants  answered.    The  Commonwealth  demurred. 
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In  the  Gourt  of  Oommon  Pleas,  Ludlow^P.  J.,  delivered  the  fol- 
lowing opinion: 

*  *  *  (( The  relators  have,  or  one  of  them,  by  the  act  of  the 
defendants,  a  fee  simple  in  the  lot  Undoubtedly  the  ground  thus 
held  can  only  be  used  for  the  purpose  of  sepulture,  and  this  right, 
if  it  exists  in  either  of  the  relators,  is  absolute.  A  body  is  brought 
to  the  grave  for  burial:  bow  can  a  remedy  be  provided  except  by 
mandamus,  if  then  and  there  the  corporation  refuse  to  permit  the 
body  to  be  deposited?  This  cause  is  not  like  the  mere  disturbance 
or  obstruction  of  an  easement  for  which  damages  may  be  recovered, 
as  in  the  case  of  a  pew-owner,  who  has  generally  a  limited  usufruct- 
uary right  only,  and  who  may  recover  damages  for  its  destruction  or 
loss;  nor  is  it  analogous  to  the  clasB  of  cases  in  which  equity  would 
decree  the  specific  performance  of  a  contract,  because  a  remedy 
must  be  speedily  applied.  The  veiy  function  of  the  writ  of  man- 
damus is  to  set  in  motion  and  compel  action,  and  any  existing 
remedy  relied  upon  as  a  bar  to  interference  by  mandamus,  must 
not  only  be  an  adequate  remedy  in  the  general  sense  of  the  term, 
but  it  must  be  specific,  and  appropriate  to  the  particular  circum- 
stances of  the  case.  High  on  Ex.  Legal  Bemedies,  l:i^l9.  Being 
of  the  opinion  that  no  legal  remedy  can  be  applied  in  cases  of  this 
kind  except  by  the  exercise  of  extraordinary  power,  I  proceed  to 
consider  the  other  propositions  of  law  involved  in  this  case. 

"  The  charter  of  this  corporation  is  the  law  of  its  being,  and  that 
charter  must  be  strictly  construed.  *  *  * 

*^  Unquestionably,  in  my  judgment,  any  transfer  without  the 
approval  of  the  managers  was  in  direct  violation  of  the  organic  law 
of  the  corporation,  and  vested  no  title  in  Mrs.  Jones — the  corpora- 
tion being  the  paramount  owners  of  the  soil,  conveyed  to  Boileau 
*  subject  to  the  articles  of  incorporation  under  the  rules  and  regu- 
lations' of  the  company.  As  the  undisputed  owners  they  un- 
doubtedly could  incorporate  any  covenant  in  their  conveyance  not 
prohibited  by  public  policy,  and  the  article  of  the  charter,  which 
prohibits  a  transfer  to  any  person  without  the  approval  of  the 
managers,  is  a  covenant  binding  upon  the  grantee  in  the  deed. 

**  Even  if  I  am  mistaken  in  my  view  of  the  law  upon  this  point, 
the  question  of  title  in  Mrs.  Jones  is  at  least  doubtful,  and  if  the 
case  ended  here,  I  should,  without  hesitation,  refuse  this  writ 
There  is,  however,  another  relator,  and  his  rights  are  now  to  be 
considered  in  the  %nal  disposition  of  the  cause. 
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''  It  ifi  admitted  that  Boileau  is  an  owner  in  fee,  ^  subject  to  the 
oonditions  of  the  act  of  incorporation  under  the  rules  and  regula- 
tions adopted  by  the  managers  of  the  cemetery,  of  the  lot  specified 
in  the  pleadings.  Upon  the  27th  day  of  September,  1875,  he  in- 
dorsed upon  a  letter  written  by  the  superintendent  to  Mrs.  Jones, 

the  following : 

******** 

(Judge  Ludlow  here  quoted  Boileau's  indorsement  and  the  sec- 
retary's reply.) 

^'  The  sixth  by-law  declares,  among  other  things,  ^  that  no  inter- 
ment shall  take  place  without  a  written  permit  from  the  secretary.' 

*^  Undoubtedly  the  by-law  is  a  reasonable  and  legal  one,  and 
ought,  in  a  proper  case,  to  be  enforced,  but  under  it,  can  the  owner 
in  fee  simple  be  refused  the  exercise  of  any  right  which  is  incident 
to  an  absolute  ownership  P 

'^  The  answer  of  this  question  depends  upon  the  nature  of  the 
right  claimed,  the  time  when,  and  manner  in  which,  it  is  proposed 
to  exercise  it,  under  the  yery  terms  of  the  charter  and  by-laws  of 
the  corporation.  It  is  not  contended  here  that  any  objection  can 
be  made  to  the  manner  in  which  it  was  proposed  to  bury  Heniy 
Jones,  nor  to  the  time  when  it  was  intended  to  inter  his  body. 

**  The  only  question  then  remaining  is,  what  was  the  nature  of 
the  right  by  virtue  of  which  the  relator,  Boileau,  claimed  to  act  P 
Untrammeled  by  charter  or  by-law,  it  is  clear  that  Boileau  might 
bury  whomsoever  he  saw  fit  in  his  own  lot 

'^  Under  the  charter,  by  section  4,  the  ordinary  rights  of  an 
owner  were  only  so  far  restrained  as  to  limit  the  use  of  the  lot  to 
the  *  sepulture  of  individuals,  societies  or  congregations,  without 
distinction  or  regard  as  to  sect'  There  is  here  clearly  no  distinc- 
tion in  terms  as  to  nationality  or  color,  and  the  word 'sect'  neces- 
sarily includes  any  number  of  individuals  who  compose  the  mem- 
bers of  a  congregation  or  society,  united  in  some  settled  tenets,  or 
who  follow  the  teachings  of  a  certain  leader.  It  would  seem,  there- 
fore, that,  while  individuals  may  be  buried  by  the  owner  in  fee 
simple  of  a  lot,  in  said  lot,  without  distinction  of  nationality  or 
color,  no  objection  can  be  made  because  any  individual  is  a  member 
of  a  society  or  congregation,  commonly  called  a  ^sect' 

"  But  it  may  be  contended  that,  by  virtue  of  some  section  of  the 
charter  and  by-laws,  '  some  condition,  rule  or  regulation'  may  limit 
the  exercise  of  a  right  which  belongs  to  every  owner  in  fee  of  the 
Vol.  XXn.— 94. 
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County  Commissioners,  8  Casey,  223 ;  Tapping  on  Mandamas,  64 ; 
Arherry  y.  Beavers,  4  Texas,  464  ;  Kentucky  v.  Denison,  24  How. 
66  ;  Green's  Ultra  Vires,  45 ;  High  on  Mandamus,  204,  207.  It 
will  compel  the  rector,  etc.,  of  a  parish  to  do  every  act  requisite  for 
the  burial  in  a  churchyard  of  the  corpse  of  a  parishioner.  Tapping 
on  Mandamus,  109.  No  vote  or  act  can  enlarge  the  chartered  an- 
il lority  of  a  corporation.  Salem  t.  Ropes,  6  Pick.  23.  Discretion- 
aiy  powers  must  not  be  arbitrarily  exerted.  Tapping  on  Manda- 
mus, 67,  69  ;   Green's  Ultra  Vires,  28,  577. 

Gordon,  J.  Beyond  the  merely  technical  objection  urged  against 
the  decree  of  the  court  below,  and  which  we  regard  as  properly  dis- 
posed of  in  the  opinion  of  his  honor  Judge  Ludlow,  there  is  noth- 
ing whatever  of  merit  in  the  defendants'  case. 

When  Boileau  purchased  the  lot  in  question  there  was  no  restric- 
tion on  his  right  of  sepulture,  and  the  managers  of  this  company 
had  no  power  afterward  to  abridge  such  right  by  any  unreasonabk 
limitation  thereon. 

The  right  of  interment  was  refused  solely  on  the  ground  that  the 
body  was  that  of  a  colored  man.  The  reason  which  induced  this 
refusal,  as  well  as  the  resolution  of  June  30th,  1875,  may  be  founa 
in  a  petition  presented  by  certain  of  the  lot-owners  to  the  president 
and  board  of  managers  of  the  cemetery  company,  which  we  give  in 
extenso : — 

'^  We,  the  undersigned,  owners  of  lots  in  Mount  Moriah  Ceme- 
tery, having  learned  that  a  person  of  color  has  purchased  from  Mr. 
William  H.  Boileau  a  lot  in  said  cemetery,  for  the  purpose  of  inter- 
ment, and  demands  a  requisite  transfer  of  the  same  from  the  asso- 
ciation, do  hereby  protest  against  the  same,  and  request  that  your 
approval  of  such  transfer  be  withheld.  We  are  led  to  make  this 
request  by  a  knowledge  of  the  prejudice  which  will  be  aroused 
against  the  cemetery  if  the»  precedent  of  the  transfer  were  estab- 
lished, and  the  consequent  depreciation  of  value  of  property  in  this 
cemetery  that  would  certainly  result  from  such  prejudice." 

From  this  it  would  appear  that  the  officers  of  the  defendant 
company  were  moved  by  a  fear  of  loss  which  might  result  to  the 
treasury  of  the  corporation.  But  as  Boileau  has  some  rights  in 
the  premises,  which  are  not  forfeitable  to  the  pecuniary  interests 
of  the  stockholders,  we  are  bound  to  turn  a  deaf  ear  to  this  reason, 
which  appears  so  sound  and  obvious  to  these  petitioners.    It  is 
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said,  however,  that  this  was  but  a  reasonable  exercise  of  the  dis- 
cretion of  the  n^anagers,  in  view  of  the  general  prejudice  existing 
against  the  colored  race. 

In  a  sound  code  of  ethics  this  prejudice  never  had  a  respectable 
standing,  for  it  was  but  the  child  of  an  abnormal  servile  system 
that  was  entitled  to  no  man's  respect  outside  of  the  country  and 
laws  which  maintained  it.  But  at  this  time,  when  this  prejudice 
is  under  the  ban  of  recent  constitutional  and  legal  provisions,  ex- 
pressly designed  for  its  suppression  and  extinction,  it  is  scarcely  to 
be  expected  that  we  can  be  induced  to  indorse  its  respectability,  or 
to  encourage  it  to  linger  longer  around  the  halls  of  justice. 

Were  we  to  sustain  the  case  of  the  defendant,  we  should  be  car- 
ried far  beyond  the  limits  of  The  Railroad  y.  Miles,  5  P.  F.  Smith, 
209.  That  case  did  no  more  than  sustain  the  power  of  common 
carriers  to  make  and  enforce  such  rules  and  regulations  as  they 
might  deem  just  and  reasonable  with  reference  to  the  conveyance  of 
passengers  in  their  own  vehicles ;  whilst  we,  in  the  suit  in  hand, 
are  required,  in  view  of  this  alleged  prejudice,  to  forfeit  the  ab- 
solute vested  rights  of  a  citizen  which  he  holds  and  claims  to  exer- 
cise under  and  by  virtue  of  thci  deed,  duly  and  solemnly  executed, 
of  this  very  defendant  corporation. 

Now,  as  The  Railroad  v.  Milea,  though  seemingly  just  and 
reasonable,  was  not  in  consonance  with  the  will  of  the  people  as 
manifested  by  the  legislative  act  of  March  22d,  1867,  it  is  not 
apparent — should  we  reverse  the  judgment  of  the  court  below  — 
that  we  would  have  even  the  support  of  such  a  broken  reed  as 
popular  prejudice.  Judgment  affirmed. 

WooDWABD,  J.  I  concur  in  this  judgment,  on  the  ground  that 
the  regulation  established  by  the  company  on  the  dOth  of  June, 
1875,  could  not  affect  rights  vested  by  the  deed  previously  executed 
to  Mr.  Boileau. 

Shabswood,  J.    I  dissent  from  this  judgment  and  opinioii. 


J 


750  PENNSYLVANIA, 


Kreiter  y.  Bomberger. 


ESBITBB  Y.  BOMBEBGBB. 
(»Peim.  8t.80J 
Vemtor  amdpwnhaier^diifieiMcif  in  land  9M — where mMmUMto  r^dowtrjbr. 


Where  a  oontimct  for  the  iale  of  land  is  f oUj  executed  and  the  pTirnhimr 
money  paid,  the  vendee  cannot  recoyer  for  a  deficiency  in  the  qoaatitj  of  land 
without  proof\>f  fraud  or  of  mutual  mistake.  While  the  deficiency,  if  great* 
is  eyidence  of  fraud,  it  is  not  conclusiye.* 

ACTION  of  assumpsit  to  recover  contribation  for  money  paid  by 
the  plain tifly  Ereiter,  on  a  promissory  note,  on  which  botii 
plaintiff  and  defendant  were  sureties. 

The  defense  was  by  way  of  set-off,  that  Kreiter  had  sold  Bom- 
berger a  piece  of  ground  in  Warwick  village,  containing,  as  repre- 
sented by  Kreiter  in  the  deed,  242  feet  4  inches  front,  and  in  depth 
200  feet,  containing  one  acre  and  a  half,  more  or  less,  which  upon 
actual  measurement  contained  52  feet  8  inches  less  in  front,  the 
deficiency  extending  through  its  entire  length,  reducing  the  area 
to  less  than  an  acre,  for  which  he  paid  $6,000,  and  claimed  dam- 
ages for  the  deficiency.  It  was  a  sale  consummated  by  payment, 
delivery  of  deed,  and  possession  of  the  vendee  under  it. 

The  jury  allowed  the  set-off  of  damages  for  deficiency  of  land, 
reducing  the  verdict  from  $676.24,  as  it  would  have  been  upon  the 
first  finding,  to  $215. 59,  for  which  amount  they  gave  a  yerdict  for  the 
plaintiff.     The  plaintiff  took  this  writ  of  error. 

The  error  assigned  to  the  ruling  of  the  court  below  was  to  the 
admission  of  the  evidence  of  the  sale  of  the  lot  and  its  deficiency 
of  area,  and  the  instruction  of  the  court  thereupon,  that  if  the  jury 
should  find  the  difference  between  the  represented  and  real  quan* 
tity  very  greats  so  great  as  to  be  a  fraud  upon  the  defendant,  they 
should  ascertain  what  damage  the  defendant  sustained  by  reason  of 
such  deficiency  and  allow  as  a  set-off  such  sum  as  they  found  such 
damage  amounted  to.  There  was  no  other  evidence  of  fraud  than 
such  as  might  be  inferred  from  the  exfcent  of  the  deficiency. 

D.  McMullen,  for  plaintiff  in  error.  Where  lands  are  described 
by  courses  and  distances,  and  also  by  adjoiners,   the  latter,  where 

•  See  Hobaek  v.  Kilgore,  21  Am.  Bep.  817;  THpUU  v.  AUen,  id.  SMk. 
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there  is  a  discrepancy,  goTern.  Cox  y.  (huchy  8  Barr,  147;  PMb  t. 
Qaw,  3  Harris,  222;  Brolaskey  v.  McClain,  11  P.  F.  Smith,  163. 

William  R.  Wihtm^  for  defendant  in  error.  The  evidenoe  under 
the  first  error  was  clearly  admissible  to  contradict  the  plaintiff's 
testimony,  tending  to  prore  in  effect  that  at  that  time  the  drawer 
had  been  insoWent  Neither  vendor  nor  vendee  having  been  in  pos- 
session of  80  much  of  the  lot  as  was  lacking,  this  was  a  constrnct- 
ive  eviction  j^ro  tanto,  Bawle  on  Covenants,  157;  Marstan  v.  HohhSj 
a  Mass.  433;  Wilson  v.  Cochran,  10  Wright,  229.  It  is  matter  of 
set-off.  Hunt  v.  Oilmore,  9  P.  F.  Smith,  450.  Rule  as  to  discrep- 
ancy applies  whether  contract  is  executed  or  executory.  Coughe- 
nour^s  AdmW%  v.  Stauft,  27  id.  195.  More  or  less.  1  Sugden  on' 
Vendors,  notes  to  p.  490;  Smith  v.  Fly^  24  Texas,  345;  4  Kent, 
467.     Equity  will  relieve  in  case  of  gross  mistake  as  to  quantity. 

Shabswood,  J.  [After  deciding  an  unimportant  question.] 
The  remaining  assignments  relate  to  the  admission  of  the  evidence 
of  set-off,  claimed  by  the  defendant,  and  the  instruction  of  the 
court  to  the  jury  upon  that  subject 

The  right  of  a  vendee  to  be  allowed  to  recover  for  an  alleged  de- 
ficiency in  the  quantity  of  land  purchased  by  him,  as  described  in 
his  deed  or  articles  of  agreement,  may  arise  in  three  different  classes 
of  cases. 

The  first  is  when  the  agreement  is  entirely  executory.  I  cannot 
find  in  our  books  any  case  in  point,  but  in  most  of  those  which 
have  been  decided  where  the  agreement  has  been  carried  out  by  a 
conveyance,  and  the  giving  of  securities  for  the  purchase-money, 
so  much  stress  is  laid  upon  the  execution  of  the  deed  as  to  pro- 
duce the  impression  that  a  vendee,  where  the  articles  are  entirely 
executory,  would  be  allowed  for  any  considerable  falling  off  in  the 
quantity.  Chief  Justice  Tilghmak  declined  to  express  any  opin- 
ion upon  the  question  in  Smith  v.  Evans,  6  Binn.  102.  As  the 
action  to  recover  the  purchase-money  may  be  regarded  as  equiva- 
lent to  a  bill  in  equity  to  enforce  the  specific  performance  of  the 
contract,  it  may  well  be  concluded  that  the  vendee  ought  not  to 
be  compelled  to  pay  for  more  land  than  he  actually  receives,  unless 
it  appears  that  he  understood  and  meant  to  take  the  risk  that  the 
quantity  was  as  represented.  The  case  is  much  plainer  when  the 
agreement  is  at  the  price  of  so  much  per  acre  ;  and  even  where  it 
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is  for  a  round  Bum,  and  the  quantity  is  qualified  by  the  words 
''more  or  less/'  the  deficiency  should  be  a  reasonable  one,  as  ift 
the  old  case  of  Day  v.  Finn^  Owen,  133^  cited  in  9  Vin.  Abr.  343, 
pi .  10,  where  it  is  held  that  sive  plus  sive  minus  shall  be  intended 
of  a  reasonable  quantity.  Certainly  very  much  ought  to  depend 
upon  the  extent  of  the  purchase  and  the  value  of  the  land.  This, 
however,  is  not  the  case  which  we  have  before  us,  and  we  do  not 
intend  to  express  an  opinion  upon  it. 

The  second  class  of  cases  is,  however,  the  more  usual  one:  namely, 
where  the  contract  has  been  carried  out  by  the  execution  of  a 
deed  and  of  bonds  or  other  securities  for  the  purchase-money.  The 
question  has  there  arisen  upon  actions  to  recover  on  these  securi- 
ties. In  such  cases  the  law  is  well  settled,  that  where  the  contract 
was  for  a  round  sum,  or  even  by  the  acre,  the  vendee  will  not  be 
allowed  for  a  deficiency  in  the  quantity,  where  the  number  of 
acres  in  the  deed  is  stated  with  the  qualification  more  or  less,  unless 
there  be  fraud,  or,  as  is  said,  the  difference  is  so  very  great  as  to 
show  an  evident  mistake.  The  rule  was  stated  by  Ma  Justice 
Sergeant,  in  Oalbraith  v.  OalbraUh,  6  Watts,  112,  in  these  words: 
*^  An  examination  of  the  numerous  decided  cases  in  our  own  reports 
will,  I  think,  show  that  in  the  common  case  between  vendor  and 
vendee,  in  a  conveyance  of  a  tract  of  land  bounded  by  adjoining 
owners,  and  described  as  containing  so  many  acres,  be  the  same 
more  or  less,  at  a  certain  price  per  acre,  where  there  is  no  stipula* 
tion  for  admeasurement,  nor  any  mala  fides  proved,  redress  can- 
not, after  the  bargain  is  closed,  be  given  to  either  party  for  a 
surplus  or  deficiency  subsequently  appearing."  This  rule  was 
adopted  and  confirmed  in  Hershey  v.  Keemborts,  6  Barr,  128;  Chief 
Justice  Gibson  adding:  ''The  vendor  is  answerable  in  respect  of  the 
quantity  only  for  mala  fides.*'  There  are  indeed  many  dicta  that 
the  difference  in  the  quantity  may  be  so  great  as  to  be  evidence 
itself  of  fraud  or  deceit,  or  of  great  misapprehension  between  the 
parties,  and  then  equity  will  relieve.  Though  no  case  is  to  be  found 
of  an  actual  application  of  this  doctrine  in  favor  of  the  rendee,  or 
to  show  what  must  be  the  extent  of  the  difference  to  raise  the  pre- 
sumption, yet  perhaps  it  may  be  fairly  conceded,  that  in  an  action 
to  enforce  the  payment  of  purchase-money,  a  deduction  under  such 
circumstances  will  be  allowed.  Such  is  the  weight  of  extra-judicial 
opinions.    Boar  v.  McOormick,  1  S.  &  B.  166;  Olen  v.  Ohn,  4  id. 
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488;  Bailey  v.  Snyd$r,  13  id.  160;  McDowell  v.  Cooper,  14  id.  296; 
Ashcom  V.  Sniifh,  2  Penn.  219;  Frederick  v.  Campbell,  13  S.  ft  B. 
136;  Haggerty  v.  Fagan,  2  Penn.  533  ;  Coughenour^s  AdmWs  t. 
iWaw/if,  27  P.  P.  Smith,  191. 

The  third  class  of  cases  to  which  the  one  now  under  consider- 
ation belongs,  is  where  the  contract  is  fully  executed  and  the  pur- 
chase-money paid.  We  are  of  the  opinion  that  in  this  class  the 
transaction  cannot  be  ripped  up,  without  actual  proof  of  fraud  or 
mutual  mistake.  Upon  this  question  the  greatness  of  the  differ- 
ence may  be  evidence,  but  not  sufficient  of  itself.  There  must  be 
other  circumstances.  Cases  of  this  class  very  rarely  arise.  I  can 
find  but  one  instance  in  our  books.  That  is  the  case  of  Large  y. 
Pennsylvania,  6  S.  &  R.  488.  There  the  difference  was  yery  great 
in  reference  to  the  extent  of  the  premises.  The  quantity  oonyeyed 
was  described  as  2f  acres,  and  without  the  words  '^  more  or  less;" 
the  actual  quantity  was,  1  acre,  148  perches.  Yet  the  rendee  was 
denied  relief;  Ohief  Justice  Tilohman  remarking:  ''It  is  the 
boundaries  to  which  the  grantee  must  look  ;  he  has  a  right  to  all 
the  land  within  them.  The  quantity  is  matter  of  calculation,  and, 
be  it  more  or  less,  passes.  There  is  no  express  covenant  that  the 
quantity  in  this  case  shall  amount  to  2f  acres.  Nor  is  there  any 
implied  covenant,  because  the  quantity  is  introduced  not  by  way 
of  covenant,  but  of  description."  So  in  Smith  v.  Evans,  6  Binn. 
102,  which  was  a  proceeding  on  a  mortgage,  to  recover  unpaid 
purchase-money,  whereupon  a  conveyance  of  991^  acres,  more  or 
lees,  the  quantity  fell  short  88  acres,  48  perches,  and  the  vendee 
was  refused  relief ;  Mr.  Justice  Yeatbs,  in  his  dissenting  opinion, 
says:  ''  And  yet  I  freely  confess  jihat  if,  under  this  state  of  facts, 
the  whole  money  had  been  paid,  and  the  transaction  dosed,  I  know 
of  no  legal  mode  whereby  any  of  the  money  could  be  recovered 
back."  This  distinction  between  cases  where  the  purchase-money 
has  been  fully  paid  and  the  demand  is  to  recover  back  part,  and 
cases  where  the  vendor  is  proceeding  upon  his  securities  to  enforce 
full  payment,  is  well  sustained  by  the  general  principles  upon 
which  courts  of  equity  proceed.  They  will  not  rescind  a  contract 
fully  executed  without  clear  proof  of  fraud  or  mutual  mistake  in 
an  essential  point  They  proceed  upon  different  principles  in  the 
enforcement  of  contracts. 

It  follows  that  there  was  error  committed  by  the  learned  judge 
below  in  admitting  and  submitting  to  the  jury  the  deed  from 
Vol.  XXIL  — 95 
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Ereiter  to  Bomberger.  as  in  itself  sufficient  QTidence  of  fraud  or 
'  mistake,  if  they  should  think  the  difFerence  yerj  great  If  it  was 
sufficient  of  itself,  it  was  a  question  of  law  for  the  court  and  not  of 
fact  for  the  jury.  There  was  no  evidence  besides  the  deed  to  show 
fraud  in  Kreiter  or  mutual  mistake  of  the  parties.  The  vendee 
was  well  acquainted  with  the  lot,  within  the  boundaries  described 
in  the  deed.  That  was  the  lot  he  bought.  There  was  no  representa- 
tion by  the  vendor  of  the  quantity  of  acres  it  contained.  The  de- 
scription in  the  deed  was  most  probably  copied  from  the  prior  con- 
veyances to  him  recited  in  it.  Both  parties  made  and  concluded  the 
bargain  with  their  eyes  open.  The  vendee  threw  out  no  anchor  to 
windward  as  to  quantity  as  he  did  as  to  title  by  his  covenant  of 
general  warranty.  If  within  any  period  short  of  six  years  from 
the  time  of  the  transaction,  a  contract  of  purchase  and  sale,  fully 
executed  by  delivery  of  the  deed  and  payment  of  the  purchase- 
money,  can  be  overhauled  and  materially  changed,  very  disastrous 
consequences  will  ensue,  not  only  to  vendors  called  upon  to  refund 
what  they  had  every  reason  to  believe  was  their  own  and  had  a 
right  to  deal  with  accordingly,  but  to  the  public  at  large,  by  sowing 
the  seeds  of  an  abundant  crop  of  lawsuits* 

Judgment  reversed  and  venire  fadoB  de  novo  awarded. 


Millbb's  Estatb. 

CBBPenn.  St.  US.) 
DieUtend — tm  ineoloenfM  etiaie — ham  made, 

A,  the  maker,  and  B,  the  indorser,  of  a  promissory  note,  made  aaslgnmenti  for 
the  benefit  of  their  respective  creditors.  Bach  estate  paid  a  dividend.  HeU 
that  the  holder  of  the  note  was  entitled  to  a  dividend  npon  the  whole 
amount  of  the  note  from  each  estate. 

APPEAL  from  a  decree  of  the  court  below  confirming  the  report 
of  the  auditor  appointed  to  audit  the  account  of  the  assignee 
for  the  benefit  of  creditors  of  Amos  Miller.  The  facts  of  the 
appear  in  the  opinion  of  the  court. 

John  Hays,  for  appellants. 
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Woodward,  J.  Amos  Miller  mado  a  voluntary  assignment  for 
the  benefit  of  creditors  on  the  24th  of  October,  1873.  On  distri- 
bntion  by  an  auditor  of  the  balance  in  the  hands  of  the  assignee, 
Bair  and  Shenk,  the  appellants,  presented  a  claim  founded  on  a 
note  for  $3,000,  drawn  by  John  Miller,  and  indorsed  by  Amos  Mil- 
ler, which  had  become  due  and  been  protested  for  non-payment  on 
the  1st  of  April,  1873.  It  appeared  that  after  making  the  note, 
and  before  the  assignment  of  Amos  Miller  was  executed,  an  assign- 
ment for  the  benefit  of  his  creditors  had  been  made  by  John  Mil- 
ler. It  appeared  also  that  in  a  distribution  of  John  Miller's  estate, 
the  appellants  had  receiyed  a  dividend  on  their  claim  of  $399.60. 
The  question  presented  was,  whether  the  appellants  were  entitled 
to  a  dividend  out  of  Amos  Miller's  estate  on  the  entire  claim,  em- 
bracing the  principal  and  interest  of  the  note,  or  on  the  balance 
remaining  after  deducting  the  dividend  received  from  the  assigned 
estate  of  John  Miller.  The  auditor  allowed  a  dividend  only  on 
the  balance,  and  his  report  was  confirmed  by  the  Common  Pleas. 

In  deciding  the  question,  the  auditor  and  the  court  below  rested 
on  the  authority  of  The  Bank  of  Pe^inaylvania  v.  McGalmant,  4 
Bawle,  307 ;  and  Ferit  v.  Pittfield,  5  id.  166.  In  the  first  of  these 
cases  it  was  held  that  the  rule  for  making  a  dividend  where  more 
than  one  of  the  persons  liable  to  the  payment  of  a  note  or  bill 
have  failed,  and  made  voluntary  assignments  of  their  property  for 
the  purpose  of  paying  their  respective  debts  and  liabilities,  is  to 
take  the  amount  actually  due  upon  the  bill  or  note  at  the  times, 
respectively,  at  which  the  first  dividend  is  declared  of  each  fund 
80  assigned.  The  rule  thus  established  was  confessedly  outside  of 
any  precedent,  and  was  founded  on  what  was  assumed  to  be  local 
practice.  Judge  EEKKBDXsaid  :  '^  The  rule  possibly  has  been  de- 
rived from  that  which  seems  to  have  been  adopted  in  England  in 
cases  of  bankruptcy,  which  is  to  take  the  amount  of  the  debt  actu- 
ally due  at  the  time  of  the  creditor's  first  proving  it  against  the 
fund.  The  only  difFerence  between  the  two  cases  seems  to  be  that 
in  the  case  of  bankruptcy  the  amount  of  the  debt  due  at  the  time 
of  the  creditors  first  proving  it,  is  taken  as  the  sum  for  which  a 
dividend  shall  be  allowed,  but  in  the  cases  of  voluntary  assignments 
here,  the  amount  due  at  the  time  of  declaring  the  first  dividend  of 
each  fund,  respectively,  is  taken  as  the  sum  on  which  the  dividend 
is  to  be  allowed.  I  do  not  see  any  sufficient  reason  why 
this  rule,  which  has  already  been  adopted  in  practice  here,  should 
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not  alBO  be  adopted  by  the  courts."  In  P&ritY.  PittfiM,  the  prin- 
ciple of  The  Bank  of  Pennsylvania  v.  McCabnont  was  followed 
without  discussion. 

In  later  cases^  doctrines  have  been  settled  entirely  inconsistent 
with  the  principle  of  these  two  precedents.  Morris  v.  Otwine,  10 
Harris,  441,  decided  that  a  creditor  by  bond  and  notes  secnred  by 
mortgage  may  have  recourse,  in  the  first  instance,  to  the  personal 
property  of  the  debtor,  which  had  been  assigned  for  the  benefit  of 
creditors  without  preference  ;  and  that,  though  after  an  award  by 
an  auditor  in  his  favor  to  9k  pro  rata  share  of  the  personal  estate, 
such  a  creditor,  by  direction  of  the  court,  proceeded  upon  the  mort- 
gage and  recovered  the  greater  proportiou  of  his  claims,  he  was  still 
entitled  to  the  pro  rata  dividend  on  his  whole  claim,  and  was  not 
limited  to  a  pro  rata  share  on  his  claim  as  reduced.  A  creditor 
who  has  a  lien  upon  a  particular  portion  of  an  assigned  estate,  and 
out  of  a  sale  of  part  of  which  he  realizes  a  portion  of  his  claim,  is 
entitled  to  his  pro  rata  dividend  on  the  whole  claim  out  of  the 
general  assets  in  the  hands  of  the  assignee  to  an  amount  sufficient 
to  pay  the  balance  of  his  demand  in  full,  although  a  portion  of  the 
estate  on  which  he  holds  the  lien  remains  unsold.  Keim^s  Appeal^ 
3  Casey,  42.  A  debtor  executed  a  general  assignment  of  all  his 
estate  in  trust  for  the  benefit  of  his  creditors;  subsequently,  the 
assignor  became  entitled  to  a  legacy,  which  was  attached  and 
recovered  by  one  of  the  creditors  for  whose  benefit  the  assignment 
was  made.  It  was  held  that  such  creditor  was,  nevertheless,  en- 
titled to  a  dividend  out  of  the  assigned  estate,  on  the  whole  amount 
of  his  claim  at  the  time  of  the  execution  of  the  assignment.  Jfsl- 
ler^s  Appeal,  11  Casey,  481.  It  was  said  in  that  case,  that  ''a 
creditor  is  entitled  to  a  dividend  under  an  assignment,  not  merely 
as  a  creditor,  but  as  an  equitable  owner  of  the  assigned  estate;  and 
the  extent  of  his  ownership  is  fixed  by  the  amount  of  the  claim 
when  the  assignment  is  made." 

Patten's  Appeal,  9  Wright,  151,  was  perhaps  a  still  stronger  case. 
In  the  argument,  the  authority  of  The  Bank  of  Pennsylvania  v. 
McCalmont,  4  Rawle,  307,  and  P^rit  v.  Pittfield,  5  id.  166,  was  there 
pressed  upon  the  court  in  opposition  to  the  doctrine  announced  in 
Miller's  Appeal,  It  was  ruled  that  the  detention  by  vendors  of 
goods  sold  on  the  insolvency  and  assignment  for  the  benefit  of 
creditors  by  the  vendees,  did  not  rescind  the  contract  of  sale;  that 
the  vendors  were  entitled  to  pro  rata  distribution  out  of  the 
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assigned  estate;  and  that  where  part  of  the  .goods  had  been  de- 
livered, and  the  balance,  which  had  been  retained,  had  been  sold 
by  the  Tenders,  who  applied  the  proceeds  to  the  payment  of  the 
notes  given  npon  the  sale,  leaving  a  balance  still  dne,  they  were 
entitled  to  a  dividend  on  the  whole  amount  of  their  claim  at  the 
date  of  the  assignment.  In  delivering  the  opinion,  Judge  Strong 
said  :  ^*  If  the  beneficial  ownership  of  property  assigned  in  trust 
for  creditors  is  not  in  the  creditors  for  whose  benefit  the  trust  was 
made,  it  can  be  nowhere,  for  clearly  it  is  not  in  the  assignor,  nor 
is  it  in  the  trustee;  surely  it  cannot  be  maintained  that  when  an 
assignment  has  been  made  in  trust  for  creditors,  it  does  not  operate 
as  much  for  the  benefit  of  a  creditor  who  holds  a  collateral  security 
for  the  debt  due  him  as  for  the  benefit  of  the  creditor  who  holds  no 
collateral."  These  cases  have  been  emphatically  indorsed  by  this 
court  in  Hesg*8  Estate,  19  P.  P.  Smith,  272 ;  BrougVs  Estate,  21  id, 
460 ;  and  Oraeff^s  Appeal,  29  id.  146.  BrougVs  Estate,  indeed, 
may  be  regarded  as  decisive.  Brough  being  indebted  to  Hinchman, 
gave  him  his  own  note  with  indorsers,  and  the  note  of  Gabley  as 
collateral  security.  Brough  afterward  assigned  for  the  benefit  of 
creditors.  The  notes  were  not  paid  at  maturity,  but  afterward 
payments  on  account  were  made  by  the  indorsers.  In  tlie  distri- 
bution of  Brough's  estate,  it  was  held  that  Hinchman  was  entitled 
to  a  dividend  on  the  amount  due  at  the  date  of  the  assignment, 
irrespective  of  the  intervening  payments. 

Upon  authority  the  rights  of  the  appellants  would  seem  clear. 
They  would  seem  clear  also  in  view  of  a  principle  so  simple  and 
palpable  as  to  be  obvious  to  the  plainest  comprehension.  If  the 
estates  of  the  two  debtors  had  been  adequate  to  the  purpose,  the 
appellants  had  the  right  to  demand  payment  of  their  debt  in  full. 
That  is,  if  each  estate  had  been  large  enough  to  pay  a  dividend  of 
fifty  per  cent,  the  dividends  from  both,  if  apportioned  to  it,  would 
have  satisfied  the  claim.  By  the  rule  which  was  adopted  by  the 
court  below,  if  John  Miller's  estate  had  paid  fifty  per  cent,  and  a 
dividend  of  fifty  per  cent  had  been  subsequently  declared  in  Amos 
Miller's  estate,  the  appellants  would  have  been  confined  to  a  pro 
rata  distribution  on  the  balance  remaining  due,  and  one  full 
quarter  of  their  claim  would  have  been  left  unpaid.  Surely  a  rule 
that  would  so  divert  funds  admittedly  adequate  as  to  make  the 
satisfaction  of  an  uncontested  debt  impossible,  wonld  be  neither 
sound,  nor  safe,  nor  just 
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en  Penn.  Bt.  SHU 
Grand  jurg,  Bwgtarif  —  hreaUnff  out, 

Ifc  is  no  ground  for  quashing  an  indictment  for  burglary  in  breaUag  Inlo  a 
bank,  that  two  of  the  grand  Juron  by  whom  it  was  found  were  stoekhoideis 
of  the  bank. 

Defendant  entered  a  houne  without  breaking  for  the  purpose  of  committittg  a 
felony,  but  broke  out  in  making  his  eaoape.  ffM,  not  burglary  at  oonuniMi 
law,  and  that  the  statute  of  Anne  making  it  buiglaiy  was  not  in  lone  hi 
Pennsylvania.* 

INDICTMENT  for  burglary.  The  facts  were  in  substance,  that 
the  defendants,  intending  to  gain  an  entry  into  a  bank  building 
to  rob  the  bank,  called  in  the  etrening  at  the  cashier's  house,  which 
was  in  the  rear  of  the  bank,  and  asked  for  the  cashier,  saying  thai 
they  wished  to  transact  some  priyate  business  with  him.  The 
cashier  was  not  then  at  home,  and  they  went  away.  They  called 
again  twenty  minutes  later,  and  were  then  shown  into  the  cashier's 
office,  without  saying  any  thing  as  to  the  pretended  object  of  their 
yisit.  After  a  short  interview  with  the  cashier  they  assaulted  him, 
seized  certain  property  of  the  bank,  opened  the  door  and  de- 
parted with  it.  At  the  trial  the  defendants  moyed  to  quash  the 
indictment  for  the  reason  that  two  members  of  the  grand  jury  were 
directors  and  stockholders  of  the  National  Bank  of  Ohambersbuig, 
upon  whose  premises  the  alleged  offense  was  committed.  This 
motion  was  also  overruled. 

A  number  of  errors  were  assigned,  but  only  two  aie  of  impor- 
tance. 

The  jury  rendered  a  verdict  of  guilty. 

J.  McD.  Sharps  and  Dufkxin  S  McOoioan^  for  plaintiff  in  error. 

0.  C.  Bowers  and  Kennedy  dk  Stewart,  for  defendant  in  error. 

Paxbon,  J.  [After  deciding  minor  points.]  What  has  been 
said  applies  as  well  to  the  motion  to  quash  the  indictment  as  to 
the  challenge  to  the  array.  In  support  of  the  former  motion, 
there  was,  however,  the  additional  reason  that  two  of  the  grand 

*8ee  contra^  State  v.  WonU  SI  Am.  Rep.  065;  S.  C,  48 Gonn.  480l 
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jurors  were  stockholders  in  the  National  Bank  of  Ohambersburg. 
This  was  no  ground  to  quash  the  indictment.  It  might  hare  been 
a  ground  of  challenge  as  to  the  particular  jurors.  It  is  well  settled 
that  a  grand  juror  may  be  challenged  for  cause.  This  is  the  cur- 
rent of  the  English  authorities.  It  was  allowed  in  this  country 
in  the  trial  of  Ool.  Burr,  and  in  this  State  in  an  Oyer  and  Ter- 
miner case  tried  before  Tilohman,  0.  J.,  and  Breokikbidgb,  J., 
in  1814,  2  Browne,  323. 

The  answer  to  the  fourth  point  was  error.  The  mere  unlatching 
or  breaking  of  a  door  in  an  attempt  to  escape  is  not  burglary  in 
this  State.  We  do  not  think  it  was  ever  so  at  common  law.  It  is 
true  it  was  at  one  time  asserted  to  be  so  by  Lord  Bacon  and  other 
eminent  English  lawyers,  but  it  was  denied  by  authority  of  equal 
weight ;  notably  by  Sir  Mathew  Hale,  by  Lord  Holt  and  by 
Tbevob,  C.  J.,  in  GlarVa  Case,  2  East's  P.  C,  ch.  15  ;  in  1  Hale,  554. 
where  it  is  said  :  ''  If  a  man  enter  in  the  night-time  by  the  doors 
open,  with  the  intent  to  steal,  and  is  pursued,  whereby  he  opens 
another  door  to  make  his  escape,  this,  I  think,  is  not  burglary,  for 
f regit  et  eodvit  nonf regit  et  intravit"  And  see  Black.  Oom.,  yol. 
4,  p.  223.  This  difference  of  opinion  among  eminent  jurists  m 
England  led  to  the  passage  of  the  statute  of  12  Anne,  which,  after 
referring  to  the  doabt  on  the  subject,  provides  that  a  breaking  out 
of  a  dwelling-honse  by  a  burglar  in  the  night-time,  in  an  attempt 
to  escape,  was  a  sufficient  breaking  to  sustain  a  conviction.  This 
statute  was  subsequently  repealed  by  the  statute  of  7  and  8  Geo.  4, 
ch.  27,  and  re-enacted  by  7  and  8  Geo.  4,  ch.  29.  The  passage  of 
the  act  of  12  Anne  is  strong  evidence  that  it  was  not  the  common 
law.  No  such  statute  was  ever  enacted  in  Pennsylvania,  and  I  am 
not  aware  of  any  decision  recognizing  such  a  rule  here.  In  the 
fifth  report  of  the  English  commissioners  on  criminal  law,  we  find 
the  following  remarks  on  burglary,  which  are  so  forcible,  and  bear 
80  directly  upon  this  point,  as  to  justify  their  admission  here  :  ^^  By 
the  statute  of  12  Anne,  ch.  1,  g  7  (subsequently  repealed  and  re- 
enacted),  the  crime  of  burglary  was  extended  to  the  case  of  an  of- 
fender who,  having  committed  a  felony  in  a  dwelling-house,  or 
having  entered  therein  with  intent  to  commit  a  felony,  afterward 
broke  out  of  such  dwelling-house  in  the  night-time.  This  exten- 
sion does  not,  we  think,  rest  upon  just  principles.  After  a  felony 
has  been  committed  within  the  dwelling-house,  the  offense  is  not  in 
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reality  aggravated  by  lifting  the  latch  of  a  door,  or  the  sash  of  a 
window,  in  the  night-time,  in  order  to  enable  the  offender  to  escape. 
A  breaking  oat,  indeed,  may  be  an  innocent  act,  as  it  may  be  com- 
mitted by  one  desirous  of  retiring  from  the  farther  prosecntion  of 
a  crime,  and  the  extension  of  the  law  of  burglary  to  such  a  case  is 
not  warranted  by  the  principles  upon  which  the  law  is  founded, 
inasmuch  as  a  circumstance  not  essential  to  the  guilt  of  the  of- 
fender, or  the  mi.'^chief  of  the  act,  is  made  deeply  essential  to  the 
crime.  It  is  ineffectual,  even  with  a  yiew  to  the  object  proposed ; 
the  pretext  for  the  oonyiction  fails  in  the  absence  of  a  breaking  out, 
which  is  a  casual  and  uncertain  circumstance." 

Judgment  reversed  and  8ti  atide. 


Sbblet  Y.  PrnSBTTBGH. 
(ttPenn.  8t.880.) 
AMe9»mewUf<pr  local  impravemenU — rule  as  to^'CaruUMimhal  km. 

A  statute  provided  that  the  cost  of  improving  Btreets  and  roadB  afaoiild  be 
Mseesed  upon  tlie  abutting  property  in  proportion  to  the  ftontage.  Aid, 
unconetitutional  ae  applied  to  rural  or  suburban  property. 


SOIBE  FACIAS  sur  municipal  claim  brought  by  the  city  of 
burgh  against  Seely,  to  recover  an  assessment  Penn  avenue, 
in  said  city,  was  paved  and  improved  in  pursuance  to  a  statute 
authorizing  such  improvements  to  be  made,  and  the  expense  thereof 
to  be  assessed  upon  the  abutting  property  in  proportion  to  its 
frontage.  The  defendant  Seely  was  owner  of  land  abutting  on  said 
avenue,  which  was  assessed  for  the  improvement 

The  opinion  states  other  facts. 

On  a  case  stated  for  the  opinion  of  the  couri^  the  court  entered 
judgment  for  the  plaintiff,  and  the  defendant  took  writ  of  error. 

J.  W.  Kirher  di  M,  A.  Woodward,  for  plaintiff  in  error. 

Oeorge  ShiraSf  Jr.,  £  Thomas  S.  Bigelow,  for  defendant  in  error. 

Agnsw,  0.  J.    It  is  fortunate  for  the  rights  of  the  people  when 
a  case  occurs  causing  the  courts  to  pause  and  to  retrace  the  boon- 
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dary  of  delegated  power.  Thus  the  stealthy  steps  of  invasion  may  b« 
detected  and  the  power  denied,  ere  it  be  too  late  and  a  prece- 
dent become  fixed  beyond  judicial  control.  This  is  such  a  case. 
The  attempt  is  to  apply,  here,  the  frontage  mle  of  valaation  of 
compact  city  lots  to  a  rural  population,  and  make  farm  property 
and  town  lots  indiscriminately  pay  for  an  expensively  paved  city 
highway,  under  the  name  of  a  street,  running  far  out  into  the 
country.  The  assumption  is  that  by  the  addition  of  extensive 
rural  districts  to  a  city,  the  whole  surface  is  brought  by  the  leg- 
islative power  within  the  sphere  of  city  taxation  for  municipal 
purposes ;  and  cases  are  cited  of  local  or  special  taxation  for  local 
purposes,  as  justifying  this  stretch  of  power.  But  seeming  analo- 
gies must  not  be  allowed  to  lead  our  minds  astray.  Fortunately 
this  subject  has  been  examined  in  several' recent  cases,  leading  to 
a  fuller  development  of  the  principles  at  the  foundation  of  this 
power.  Prominently  among  them  is  Hammett  v.  Philadelphia^  15 
P.  F.  Smith,  146;  S.  0.,  3  Am.  Rep.  615,  and  Washington  Avenue, 
19  P.  F.  Smith,  352;  S.  C,  8  Am.  Rep.  255.  In  the  early  cases  the 
mode  of  determining  the  benefits,  to  pay  the  damages  and  the  cost 
of  construction,  was  by  actual  view  and  assessment.  McMasters  v. 
Commontaealthy  3  Watts,  292  ;  Fenelon^s  Petition,  7  Barr,  173  ;  -fife- 
tension  of  Hancock  street,  6  Harris,  26.  These  were  followed  in  the 
later  cases  of  Commonwealth  v.  Woods,  8  Wright,  113  ;  McOee  v. 
Pittsburgh,  10  id.  358 ;  Wray  v.  Pittsburgh,  id.  365.  Afterward 
came  the  frontage  mode  of  equal  valuation  perfect  front.  Schenly 
V.  Allegheny,  1  Casey,  128 ;  Philadelphia  v.  Tryon,  11  id.  401 ; 
Schenly  v.  Allegheny,  12  id.  57 ;  McOonigh  v.  Allegheny,  8 
Wright,  118  ;  Stroud  v.  Philadelphia,  11  P.  F.  Smith,  255.  In  none 
of  these  cases  was  there  a  close  examination  of  the  per  foot  front 
mle,  but  it  seems  to  have  been  assumed  as  a  convenient  approxi- 
mation where  the  property  fronting  on  the  street  was  of  a  kind 
and  not  differing  much  in  value.  But  in  Washington  avenue  it  is 
shown  that  this  mode  of  valuation  is  but  a  substitute  for  actual 
assessment.  It  is  there  said:  "So  long,  therefore,  as  a  law  faithfully 
and  reasonably  provides  for  a  just  assessment  according  to  the  bene- 
fits conferred,  and  does  not  impose  unfair  and  unequal  burthens, 
it  cannot  be  said  to  exceed  the  legislative  power  of  taxation  when 
exercised  for  proper  objects.  It  is  on  this  ground  only  that  assess- 
ments according  to  the  frontage  of  property  on  a  public  street  to 
pay  for  its  opening,  grading  and  paving,  can  be  justified.  As  a 
Vol.  XXII.  — 96 


762  PENNSYLVANIA, 


Seely  ▼  Pittebnrgh 


practical  result  in  cities  and  large  towns  the  per  foot  front  mode  of 
assessment  reaches  a  just  and  eqnal  apportionment  in  most  cases." 
Again:  ^'Bnt  it  is  an  admitted  sabsdtute  only  becanse  practically 
it  arrires,  as  nearly  as  human  judgment  can  ordinarily  reach,  at  a 
reasonable  and  just  apportionment  of  the  benefits  on  the  abutting 
properties."  '^But  this  rule  as  a  practical  adjustment  of  propor- 
tional benefits  can  apply  only  to  cities  and  large  towns  where  the 
density  of  population  along  the  street  and  the  small  size  of  the 
lots  make  it  a  reasonably  certain  mode  of  arriving  at  a  true  result. 
To  apply  it  to  the  country  and  to  farm  lands  would  lead  to  such 
irregularity  and  injustice  as  to  depriye  it  of  all  soundness  as  a  rule, 
or  as  a  substitute  for  a  fair  and  impartial  valuation  of  benefits  in 
pursuance  of  law;  so  that  at  first  blush  eveiy  one  would  pronounce 
it  to  be  palpably  unreasonable  and  unjust." 

It  needs  no  reasoning  to  prove  the  soundness  of  these  views. 

That  the  benefits  a  property  owner  receives  from  an  improvement 
can  be  ascertained  only  by  a  reasonable  mode  of  assessment  is  plain. 
And,  that  to  measure  the  fronts  of  all  the  abutting  properties  and 
divide  the  cost  by  an  equal  charge  per  foot  front  upon  each,  is  not 
an  assessment  of  advantages,  but  simply  an  arbitrary  mode  of 
charging,  is  equally  plain.  Therefore,  to  be  just  and  equally  fair 
to  each,  it  is  evident  all  the  owners  must  stand  in  like,  or  in  rea- 
sonably equal,  circumstances;  otherwise  the  charge  is  an  exaction, 
hot  a  fair  assessment.  The  cases  of  frontage  cited,  so  far  as  dis- 
coverable, were  of  city  lots  in  close  juxtaposition.  The  frontage 
rule,  when  applied  to  such  cases,  is  not  denied.  As  remarked  in 
Washington  avenue,  "  Whatever  doubt  might  have  been  originally 
entertained  of  it  as  a  substitute,  which  it  really  is,  for  actual  assess- 
ment by  jurors  or  assessors  under  oath,  it  has  been  so  often  sanc- 
tioned by  decision  it  would  ill  become  us  now  to  unsettle  its  foun- 
dation by  disputing  its  principle."  These  remarks  will  enable  us  to 
test  the  case  before  us.  The  law  under  which  the  proceeding  took 
place  was  peculiar,  and  in  some  respects  extraordinary.  It  was 
passed  April  2,  1870  (Pamph.  L.  796).  A  marked  feature  is  that 
it  gives  power  to  a  majority  of  the  abutting  owners  on  Penn 
avenue,  between  St  Mary's  avenue  and  the  eastern  boundary  of 
the  city  of  Pittsburgh,  a  distance  of  about  three  miles,  to  elect  a 
commission  of  five  citizens,  without  any  previous  ordinance  or 
subsequent  control  of  the  city.  The  only  assent  of  the  dtj  re- 
quired was  its  approval  of  the  act  before  its  taking  effect    Then 
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the  commissioners  were  to  determine  the  kind  of  pavement, 
contract  for  the  work,  make  requisitions  on  the  city  for  bonds, 
and  sell  them  to  raise  money  to  pay  the  contractors.  When 
the  avenue  was  completed  it  was  to  come  under  the  city  control. 
The  commissioners  were  to  ascertain,  on  completion,  the  entire 
amount  of  bonds  sold  by  them  and  the  interest,  and  this  should  be 
taken  to  be  the  cost  of  the  improvement  and  assessed  equally  per 
foot  front  upon  the  abutting  properties.  They  were  to  give  notice, 
and  within  twenty  days  might  correct  errors.  After  that  their 
judgment  became  final,  without  appeal.  Now,  though  technically 
it  may  be  said  the  improvement  was  made  under  municipal  author- 
ity, because  of  the  general  approval  of  the  act  by  the  city,  yet,  in 
fact,  the  improvement  is  made  by  a  majority  of  the  owners,  the 
minority  'nolens  volens.  It  is  perhaps  not  beyond  the  power  of  the 
legislature  to  authorize  the  work  to  be  done  by  such  a  commission, 
but  it  wiU  be  seen  that  practically  the  voice  of  the  property  owner 
who  objects  to  be  thus  charged  with  the  expense  is  not  heard  even 
through  his  representatives  in  the  city  councils.  The  municipal 
authority  cannot  even  intervene  for  his  protection.  Now,  without 
resting  a  decision  on  these  marked  features  of  the  law,  they  consti- 
tute strong  reasons  for  a  rigid  examination  into  the  power  of  the 
legislature  to  authorize  the  frontage  rule  to  be  applied  to  this  case. 
The  east  end  of  Penn  avenue,  upon  which  this  improvement  is 
made,  extends  from  St  Mary's  Cemetery,  near  the  United  States 
Arsenal,  eastward  for  about  three  miles,  as  shown  by  the  distances 
upon  the  plot  made  part  of  the  stated  case;  passing  in  that  dis- 
tance the  grounds  of  several  cemeteries  and  through  lands  partly 
tar;n8,  partly  large  rural  residences,  partly  smaller  lots,  and  partly 
the  lots  of  several  hamlets  and  villages,  which  were  taken  into  the 
city  territory.  The  avenue  is  a  broad,  wood-paved  highway,  after 
the  manner  of  a  city  street,  and  its  cost,  as  evidenced  by  the  bonds 
issued,  was  $356,500,  while  the  cost  per  foot  front,  as  evidenced  by 
the  map  and  the  charge,  was  within  a  small  fraction  of  ten  dol- 
lars ;  the  defendant's  lot  being  lOtv^  feet  front,  and  his  assess- 
ment $1,073.84.  The  bonds  which,  under  the  16th  section,  were 
made  the  cost  of  the  improvement,  were  made  up  of  the  contract 
price  and  the  incidental  expenses.  The  contracts  were  to  be  let  by 
the  commissioners,  without  supervision,  the  law  providing  for  no 
settlement  of  their  account,  and  the  expenses  were  such  as  might 
be  determined  by  the  commissioners  to  be  incidental  and  subject  to 
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no  reyiew.  The  commissioners  were,  no  doubts  repatable  men, 
and  80  far  as  their  personal  supervision  went,  their  dnties 
were  performed,  no  doubt,  faithfully.  Yet,  such  a  system, 
which  subjects  the  property-holders  to  jobbing  contracts  and  in- 
genious expedients,  such  as  men  bent  upon  making  all  they  can 
out  of  their  jobs,  and  to  patent-right  claims  for  wooden  streets, 
which  rot  out  in  seven  or  eight  years,  without  a  power  of  self-pro- 
tection or  the  control  of  even  their  representatives  in  councils,  is 
not  to  be  viewed  complacently.  How  near  the  actual  value  of  the 
improvement  approximated  the  estimated  bond  cost  maybe  inferred 
when  it  is  seen  that  the  whole  cost  was  $350,000,  and  the  per  foot 
cost  ten  dollars.  This  blending  of  town  and  country,  of  city  lots 
and  farm  lands,  of  the  residences  of  the  living  and  the  graves  of 
the  dead,  constitute  a  group  so  motley  and  discordant,  a  series  so 
wanting  in  similitude  and  uniformity,  that  the  frontage  or  per 
foot  front  rule  cannot  be  applied  to  it.  It  is  so  plainly,  palpably, 
rankly  and  ruinously  unjust,  it  must  be  pronounced  no  proper  or 
lawful  mode  of  special  taxation,  but  an  injustice  so  rank  is  there- 
fore void  as  against  the  right  of  property  as  protected  by  the  Bill 
of  Rights.  The  ground  of  this  has  been  so  distinctly  stated  in  the 
Washington  avenue  case  it  need  not  be  re-stated  here.  19  P.  F. 
Smith,  363.  A  fixed  sum  to  be  paid  per  foot,  without  regard  to 
the  character,  kind,  value  or  extent  of  the  property,  is  an  exaction, 
not  a  just  assessment  according  to  benefits.  The  extent,  back 
to  which  the  lien  runs  (120  feet),  merely  limits  the  quantity  to  be 
taken,  but  does  not  change  the  kind,  character  or  value  of  the 
property  upon  which  the  fixed  charge  is  fastened. 

But  it  is  held  that  Seely's  lot  is  in  a  village,  and,  therefore,  the 
per  foot  rule  may  apply  to  him.  Possibly  this  might  have  been 
the  case  had  the  streets  of  that  village  alone  been  improved.  But 
this  is  not  its  character.  The  act  assumes  to  make  a  wide  and 
costly  avenue,  extending  long  distances  through  rural  lands,  where 
it  is  not  needed,  and  to  make  the  cost  of  the  whole  the  measure  of 
the  cost  of  each  owner.  It  makes  a  unit  of  the  entire  distance, 
where  the  per  foot  front  rule  obtains,  and  where  it  does  not  obtain, 
and  then  divides  this  integer  into  fractions  of  a  foot,  imposing 
on  the  defendant  his  proportion  of  the  fractions.  Such  a  mode  of 
charging  might  be  continued  for  any  indefinite  distance  over  the 
State,  and  the  owner  of  each  lot  in  every  village  through  which 
the  line  passes  be  made  to  pay  his  per  foot  charge  of  the  entire 
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route.  The  principle  of  sach  a  system  is  wrongs  and,  therefore, 
cannot  be  applied  even  to  the  village  lot  owner.  If  the  rural  por- 
tions of  the  route  be  exempt,  as  clearly  they  must  be,  then  must 
all  others  be  also,  for  the  system  itself  is  founded  on  a  general 
error.  If  this  case  be  examined  closely,  what  is  it  but  a  repetition 
of  the  Hammett  or  Broad  street  case  in  principle,  differing  only  in 
form.  Penn  ayenue,  like  Broad  street,  is  a  grand  thoroughfare, 
designed  for  the  use  of  the  people  of  the  city  proper,  where  they 
may  ride  out  into  the  country  for  pleasure  or  profit.  That  it  is  a 
great  useful  public^improyement,  so  long  as  its  wooden  pavement 
lasts,  no  one  will  deny.  But  it  is  this  very  public  character  for 
general  use,  and  not  for  local  benefit  through  the  farms  and  along 
the  cemeteries,  which  should  protect  the  owners  along  the  route 
from  special  taxation.  More  literally  and  directly  the  case  is 
governed  by  the  case  of  the  Washington  avenue,  which  it  resembles 
more  closely  in  form  and  fact. 

More  than  once,  lately,  we  have  had  occasion  to  reprehend  that 
legislation  which  seeks  to  cast  the  burdens  of  the  public  on  the 
shoulders  of  individuals,  often  bringing  ruin  on  men  of  moderate 
means.  Such  legislation  is  too  often  the  fruit  of  designing  schemers 
to  promote  their  selfish  ends.  We  may,  therefore,  say  that  while 
the  frontage  rule  is  conceded  to  be  a  legal  mode  of  assessments, 
when  properly  applied,  it  is  not  to  be  used  as  an  arbitrary  mode  of 
casting  the  public  burthens  upon  the  property  of  individuals. 

To  prevent  any  misconception  of  the  facts,  we  may  add  before 
closing  that  they  come  up  as  a  stated  case,  and  not  in  equity  form. 
If  there  be  any  facts  to  raise  an  estoppel  or  other  defense  in  equity 
the  parties  ought  to  have  stated  them.  No  motion  has  been  made 
to  quash  the  case  as  defective.  The  case  itself  states  ''  that  the 
line  of  said  improvement  in  part  was  through  what  is  called  the 
rural  or  suburban  part  of  the  city,  aud  the  defendant's  premises 
are  situated  in  such  rural  district.  The  plan  hereto  attached  is  the 
assessment  plan  for  said  improvement,  and  is  made  part  hereof." 
The  plan  referred  to  includes  large  tracts  of  land  fronting  on  the 
avenue,  whose  lines  and  measurements  noted,  prove  that  they  are 
not  city  lots.  For  example,  St  Mary's  cemetery  fronts  1,000  feet, 
Philip  Winebiddle's  property  1,261  on  one  side  and  2,427  feet  on 
the  other.  The  Pennsylvania  Railroad  Company's  land  1,829. 
Then  we  find  many  tracts  fronting  300  to  400  feet,  400  to  500, 
500  to  600,  600  to  700,  700  to  800,  800  to  900,  and  900  to  1,000. 
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The  facts  of  the  case,  therefore,  distinctly  appear,  and  we  ought 
not  of  our  own  motion  to  quash  the  case. 

The  judgment  of  the  court  below  is,  therefore,  reversed,  and  the 
judgment  is  now  entered  for  defendant  for  costs. 

Paxson,  J.,  filed  a  dissenting  opinion. 


Dablinotok  v.  The  United  States. 

(88  Penn.  St.  888.) 
BminefU  domain — bff  the  United  SkUee. 

The  United  States  may  exercise  the  right  of  eminent  domain  within  a  State ; 
but  a  State  cannot  exercise  it  in  behalf  of  the  United  Statee. 

PETITION  on  behalf  of  the  goyemment  of  the  United  States 
to  appoint  appraisers  to  appraise  the  value  of  property  selected 
in  the  city  of  Pittsburgh  as  a  site  for  United  States  goyemment 
buildings,  in  pursuance  of  an  act  of  Oongress.  The  appraisers 
were  appointed  and  made  their  report,  to  which  Darlington,  the 
owner  of  the  land  selected,  excepted.  The  court  oyerruled  the 
exceptions,  and  Darlington  took  a  writ  of  error  and  also  a  writ  of 
certiorari. 

D.  T.  Watson  and  J.  W.  Over,  for  Darlington. 

H.  H.  McCormich  and  0.  P.  HamiUon,  for  the  United  States. 

Paxson,  J.  The  right  of  the  United  States  to  take  private 
property  for  public  use  is  too  well  settled  to  be  now  disputed.  Of 
the  numerous  cases  upon  this  subject  it  is  sufficient  to  refer  to  KoU 
y.  The  United  States,  91  U.  S.  367.  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Strong,  who  said:  ''The  right  of  emi- 
nent domain  is  inherent  in  all  goveniments  by  virtue  of  their  sov- 
ereignty. For  all  purposes  required  by  the  Constitution  this  right 
exists  in  the  United  States  independently  of  any  consent  of  the 
State  in  which  the  property  lies."  The  right  itself  arises  from 
necessity,  of  which  necessity  the  sovereignty  taking  the  property 
must  be  the  judge,  and  is  qualified  only  by  the  duty  of  making 
compensation  to  the  owner.  We  are  in  no  doubt,  therefore,  as  to  the 
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right  of  the  United  States  to  make  and  dbndeinn  a  site  for  public 
buildings  in  the  city  of  Pittsburgh,  under  and  by  virtue  of  the 
act  of  Congress  approved  March  dd^  1873,  entitled,  '^  An  act  to 
purchase  a  site  for  public  buildings  in  Pittsburgh."  Said  act  pro- 
vides, ^'that  the  secretary  of  the  treasury  be  and  he  is  hereby 
directed  to  purchase  at  private  sale,  or,  if  necessary,  by  condemna- 
tion, in  pursuance  of  the  statutes  of  the  State  of  Pennsylvania,  a 
suitable  piece  of  ground  in  the  city  of  Pittsburgh,  in  the  State  of 
Pennsylvania,  for  the  erection  of  a  building  to  be  used  for  a  court- 
house, custom-house,  post-ofBce,  United  States  marshal's  office 
and  other  government  offices,  the  cost  of  the  same  not  to  exceed 
three  hundred  thousand  dollars."  Here  the  power  to  take  is 
expressly  conferred,  and  the  mode  designated  by  which  the  owner 
or  owners  may  receive  compensation.  The  condemnation  in  case 
of  a  failure  to  purchase  shall  be  ^'  in  pursuance  of  the  statutes  of 
the  State  of  Pennsylvania."  The  proviso  in  said  aot^  that  the  State 
shall  release  and  relinquish  jurisdiction  over  the  same,  is  fully  met 
by  the  act  of  assembly  of  April  2d,  1873  (Paniph.  L.  42).  We, 
therefore,  think  it  was  competent  for  the  United  States  authorities 
to  proceed  under  said  act  of  Congress  to  purchase,  or  condemn,  if 
necessary,  a  site  for  public  buildings,  in  the  city  of  Pittsburgh. 
Have  they  proceeded  to  do  so  according  to  law  ?  Without  enter- 
ing into  a  tedious  recital  of  the  facts  it  is  sufficient  to  say,  that 
it  appears  from  the  record  in  this  case  that  proceedings  have  been 
commenced  to  condemn  four  different  sites,  with  a  view  of  select- 
ing one  out  of  the  four.  There  is  no  warrant  for  this  in  the  act  of 
Congress.  It  authorizes  the  selection  of  one  site,  but  it  does  not 
create  a  roving  commission  to  experiment  upon  the  values  of  differ- 
ent sites.  It  is  said,  however,  that  this  action  can  be  sustained 
under  the  second  session  of  the  act  of  assembly  referred  to,  which 
provides,  *^  that  the  United  States  may  pay  the  costs  and  refuse  to 
take  the  land,  if  in  their  judgment  the  compensation  assessed  there- 
for is  excessive."  The  most  that  can  be  claimed  for  this  section  is, 
that  in  case  the  United  States  should  select  a  site,  and  the  damages 
assessed  should  be  found  excessive,  and  no  terms  could  be  made 
with  the  owner,  the  United  States  might  pay  the  costs,  abandon  the 
proceedings  and  then  proceed  to  condemn  another  site.  It  could 
not  be  held  to  justify  proceedings  against  an  indefinite  number  of 
lites  at  the  same  time,  and  thus  chaffering  with  the  respective 
owners  for  the  lowest  price.    And  if  such  construction  could  be 
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saccessf  ully  claimed  for  ilT  the  answer  is  that  the  legislature  has  no 
sach  power.  The  State  may  cake  the  property  of  a  citizen  for  pub- 
lic use  by  virtue  of  its  right  of  eminent  domain,  but  it  cannot  take 
it  for  the  benefit  of  another  soyereignty,  for  the  use  of  the  citizens 
of  the  latfcer,  nor  can  it  delegate  its  right  of  eminent  domain  to 
another  soyereignty  for  such  purpose.  I  am  aware  that  it  has  been 
held  otherwise  in  CHimer  y.  lAme  Point,  18  Gal.  229,  and  in  Buri 
y.  The  Merchants'  Insurance  Co,y  106  Mass.  356 ;  S.  C,  8  Am.  Bep. 
339.  But  a  different  doctrine  was  asserted  in  TronMy  v.  Hum- 
phrey y  25  Mich.  471;  S.  G.y  9  Am.  Bep.  94.  In  that  case,  speaking 
of  the  exercise  of  the  power  by  the  State  for  the  United  States, 
the  court  says:  ''For  the  one  to  enter  the  sphere  of  the  other  and 
supply  its  officers  and  machinery  in  the  exercise  of  its  eminent 
domain  for  the  benefit  of  the  other,  would  not  only  be  as  much  with* 
out  warrant,  but  also  a^much  a  work  of  supererogation  as  for  the 
United  States  to  exercise  the  like  authority  and  employ  the  like  agen- 
cies for  a  foreign  country."  Again :  "  The  eminent  domain  in  any 
sovereignty  exists  only  for  its  own  purposes;  and  to  furnish  machin- 
ery to  the  general  government  under  and  by  means  of  which  it  is 
to  appropriate  land  for  national  objects  is  not  among  the  ends 
contemplated  in  the  creation  of  the  State  governments."  The 
foundation  of  the  ri^ht  of  eminent  domain  is  necessity.  The  reason 
utterly  fails  when  one  sovereignty  proceeds  to  take  land  for  the 
use  of  another  sovereignty.  This  seems  to  be  the  view  taken  by 
the  Supreme  Court  of  the  United  States  in  Kohl  v.  Ths  United 
States,  supra.  Says  Justice  Stbokg  :  "  The  proper  view  of  the 
right  of  eminent  domain  seems  to  be,  that  it  is  a  right  belonging 
CO  a  sovereignty  to  take  private  property  for  its  own  public  uses, 
and  not  for  those  of  another.  Beyond  this  there  exists  no  neces- 
sity, which  alone  is  the  foundation  of  the  right."  It  is  not  a  saffi* 
cient  answer  to  this  to  say  that  the  public  buildings  proposed  to  be 
erected  are  for  the  accommodation  of  our  own  citizens.  That  is 
a  secondary  object.  The  primary  object  is  the  accommodation  of 
the  business  of  the  United  States  government,  and  the  convenience 
and  comfort  of  its  officials.  The  citizens  of  this  State  have  no 
rights  in  said  buildings  not  common  to  all  other  citizena  of  the 
United  States,  nor  have  they  any  control  over  them. 

The  court  then  passed  upon  certain  objections  to  the  proceed- 
ings, holding  that  they  were  defective. 

Judgment  atid  proceedings  reversed* 
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(gIPenD.  8t.400) 
Flm  inturance — e(mdUion  awridinff  pdliciy  —  "  liny  on  **  prcp&riif, 

A  policy  of  iiiBarance  on  a  bailding  waa  conditioned  to  cmm  at  and  from  the 
time  that  the  property  *'  shall  be  levied  on  or  taken  into  posaeBflion  or  cus- 
tody under  any  proceeding  in  law  or  eqnity."  A  mechanics'  lien  was  filed 
against  the  bailding,  judgment  rendered  and  execution  issued  thereon,  and 
the  property  was  advertised  to  be  sold.  Before  the  day  of  sale  the  building 
was  burnt.  BM,  that  the  levy  did  not  terminate  the  risk,  and  that  the  la- 
surers  were  liable. 

BembU  that  the  condition  avoiding  the  policy  in  case  the  property  "  shall  be 
levied  on  or  taken  into  possession,"  had  special  reference  to  personal 
property. 

ACTION  of  coyenant  on  a  policy  of  insarance  against  fire. 
The  facts  of  the  case  are  set  forth  in  the  following  opinion 
of  Stbbbbtt,  p.  J.,  which  was  approyed  by  the  Supreme  Coart 

STBBBBTiy  P.J.  ''  The  company  defendant  took  a  risk  of  11,000, 
for  one  year  from  the  4th  of  April,  1874,  on  the  house  of  Mrs. 
O'Maley,  and  issued  their  policy  therefor  in  her  name. 

*'  On  the  1st  day  of  December,  1874,  the  building  was  destroyed 
by  fire,  of  which  the  company  had  notice,  but  they  refused  to 
make  good  the  loss,  and  suit  was  brought  in  the  right  of  Mrs. 
O'Maley,  to  recoyer  the  insurance  money.  The  only  defense  pre- 
sented by  the  defendant's  affidayit  and  urged  on  the  trial  was,  that 
,after  the  policy  was  issued,  a  mechanics'  lien  was  filed  against  the 
building  for  121.68,  judgment  obtained  thereon,  levari  fadoM 
issued  and  placed  in  the  hands  of  the  sheriff,  and,  before  the  fire 
occurred,  the  property  was  adyertised  to  be  sold  on  the  7th  day  of 
December,  1874;  that,  according  to  one  of  the  conditions  of  the 
policy,  the  insurance  ceased  at  and  from  the  time  the  levari  facias 
was  issued,  and,  therefore,  the  company  was  not  liable. 

"The  condition  referred  to  is  as  follows,  yiz.:     ' XI.  The  insur- 
ance by  this  policy  shall  cease  at  and  from  the  time  that  the 
property  hereby  insured  shall  be  leyied  on,  or  taken  into  possession 
or  custody  under  any  proceeding  in  law  or  equity.' 
Vol.  XXIL  —  97 
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**  It  was  admitted  that  the  company  had  receiyed  the  premiiimy 
and  it  was  not  pretended  that  there  was  any  want  of  good  fidth  on 
the  part  of  the  insured,  or  that  the  terms  and  conditions  of  the 
policy  had  been  yiolated  in  any  manner,  except  in  the  particnlar 
above  stated.  It  was  a  bald  eagle  defense,  grounded  on  the  Jeiier 
of  the  condition  in  the  policy,  in  connection  with  the  fact  that  a 
levari  facias  had  been  issued,  and  the  property  adyertised  for  sale. 

*<  We  were  satisfied  at  the  time  of  the  trial  that  the  construction 
of  the  policy  contended  for  by  the  learned  counsel  for  the  com- 
pany was  erroneous.,  and  would  work  great  injustice,  but  he  ex- 
pressed such  confidence  in  his  position  that  we  concluded  to  reserre 
the  question  and  instruct  the  jury,  pro  forma^  that  the  proceed- 
iugs. under  the  mechanics' lien  did  not  constitute  a  valid  defense, 
and  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  amount 
of  her  claim,  subject  to  the  opinion  of  the  court  in  banc  on  the 
question  of  law  reserved,  viz.:  'Whether,  under  the  11th  condi- 
tion of  the  policy,  the  insurance  ceased  and  the  liability  of  the 
company  was  ended  before  the  loss  occurred,  by  reason  of  the  pro- 
ceedings had  on  the  mechanics'  lien. ' 

'^  The  plaintiff  sought  to  raise  other  questions,  but  they  were 
considered  immaterial;  and  their  right  hinges  entirely  on  the  con- 
struction to  be  given  to  the  condition  just  quoted.  If  the  defend- 
ant's construction  be  correct,  judgment  must  be  entered  for  the 
company,  notwithstanding  the  verdict;  otherwise,  the  plaintiff  is 
entitled  to  judgment  for  the  amount  found  by  the  jury. 

'^  While  the  general  law  of  insurance  provides  necessary  safe- 
guards for  the  protection  of  underwriters  against  fraud  and  impo- 
sition on  the  part  of  the  insured,  it  is  undoubtedly  competent  and 
proper  for  them  to  incorporate  in  their  contracts  of  insurance 
special  terms  and  conditions  calculated  to  secure  the  most  ample 
protection  against  fraud  and  dishonesty;  and  all  such  terms  and 
conditions,  designed  to  guard  against  increase  of  risk  and  every 
species  of  fraud  to  which  the  insurer  may  be  subjected,  should  be 
fairly  construed  with  reference  to  the  object  sought  to  be  attained. 
Beyond  this,  harsh  or  sharp  conditions  should  not  be  favored. 
'  Sometimes  policies  are  seen,  in  the  language  of  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  Wwi  Branch  Ins.  Co,  v. 
Belfinstein^  4  Wright,  300,  '  bristling  all  over  with  sharp  condi- 
tions,' on  which  those  who  have  been  so  unfortunate  as  to  have 
their  property  destroyed  by  fire  may  be  impaled  at  the  pleasure  of 
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the  underwriter.  Such  one-sided  policies  are  not  to  be  commended. 
They  may  be  nsed  as  a  snare  for  the  unwary,  and  are  not  calculated 
to  accomplish  any  practical  good.  Fortunately,  they  are  of  yeiy 
rare  occurrence.  The  policy  before  us  is  not  one  of  this  class;  but 
to  give  it  the  construction  contended  for  would  be  a  decided  step 
in  that  direction,  and,  in  our  judgment,  would  work  great  injns* 
tice. 

''  The  company  receiyed  the  ordinary  premium  for  the  risk  as- 
sumed. The  building  was  occupied  by  the  insured  and  her  family 
all  the  time,  without  any  interference  with  her  possession  by  the 
sheriff  or  any  one  else.  No  lack  of  good  faith  is,  in  any  manner, 
imputed  to  her,  and  nothing  whatever  was  done  to  increase  the 
risk.  Why  then  should  the  company,  with  the  plaintiff's  money 
in  their  treasury,  be  absolved  from  their  obligation  to  make  good 
the  loss?  We  are  answered,  simply  because  an  execution  on  the 
mechanics'  lien  was  issued,  and  the  sheriff  advertised  the  property 
for  sale. 

'^  Such  a  construction,  having  no  practical  bearing  on  or  connec- 
tion with  the  risk,  surely  Qould  not  have  been  intended,  and  should 
not  be  given  unless  there  is  no  escape  from  it.  If  the  condition  is 
construed  as  having  in  view  a  loss  attended  with  an  actual  seizure 
and  interference  with  the  possession  of  the  insured,  whereby  the 
risk  might  be  increased,  we  can  at  once  recognize  its  wisdom  and 
propriety;  and  doubtless  it  was  this  that  was  intended,  and  noth- 
ing more. 

*^  The  condition  in  question  has  special  if  *not  exclusive  reference 
to  personal  property  which,  when  levied  on,  is  usually  seized  in  fact 
and  remains  in  the  custody  and  possession  of  the  sheriff  until  it  is 
sold.  This  works  an  involuntary  change  of  possession  —  takes  the 
property  out  of  the  owner's  control  and  leaves  it  in  charge  of*  the 
sheriS  and  his  employees,  who  cannot  be  expected  to  guard  it  with 
the  same  degree  of  care  that  the  owner  would.  Hence,  a  levy  and 
actual  seizure  necessarily  increases  the  risk,  and  it  is  this  that  the 
condition  is  designed  to  guard  against;  but  it  has  no  applica- 
bility in  the  case  of  a^  technical  seizure,  unattended  by  change  of 
possession  or  increased  nsk. 

«  We  conclude,  therefore,  that  the  phrase  Me  vied  on,'  as  em* 
ployed  in  the  policy,  does  not  mean  a  technical  levy,  unaccom- 
panied by  actual  seizure  and  change  of  possession^  and  has  no 
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application,  ordinarily,  to  proceedings  by  suit  of  l&vari  facias  for 
the  sale  of  real  estate. 

'^  In  The  CammonweaUh  Insurance  Co.  y.  Berger  ei  aly6  Wright, 
285,  a  condition  precisely  the  same  as  that  before  ns  was  constraed 
by  the  Supreme  Gonrt.  In  that  case,  after  the  policy  was  issued, 
and  before  the  fire  occurred,  an  execution  was  placed  in  the  hands 
of  the  sheriff,  and  a  levy  was  made  on  the  goods  of  the  insured, 
but  they  were  not  taken  into  the  custody  of  the  oflBcers,  or  left  in 
charge  of  a  watchman,  nor  was  the  actual  possession  of  the  in- 
sured disturbed.  While  this  condition  of  affairs  existed  the  goods 
were  destroyed  by  fire,  and  the  insurance  company  defended  against 
payment  of  the  loss  on  the  ground  that  the  insurance  ceased  when 
the  levy  was  made.  The  court  held  that  the  levy  did  not  terminate 
the  risk,  and  that  the  company  was  liable. 

'^  The  principles  of  this  case  rule  the  one  before  us;  the  fact  that 
the  levy  was  on  personal  property  cannot  change  the  principle  of 
construction.  If  there  is  any  difference,  the  reason  would  be  still 
stronger  in  the  case  of  a  levy  on  real  estate,  which  is  always  a  mere 
technical  seizure  without  any  interference  with  the  possession  — 
at  least  until  after  sale. 

'^  The  plain ti£b  are  therefore  entitled  to  judgment." 

The  defendant  took  this  writ,  and  assigned  for  error  the  entiy 
of  judgment  for  the  plaintiffs  on  the  question  of  law  reserved. 

Wittiam  L.  Ohalfanif  for  plaintiff  in  error. 

W.  H.  SuUcn  di  8on»  for  defendants  in  error. 

Pbb  OxTBiAiL  The  judgment  of  the  oourt  below  is  Boffioieiiily 
austained  in  the  opinion  of  Judge  Stbbbbit. 

Jftdjfment  affitmsdm 
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AGKNOWLBDGIOBNT. 

I{f  ted—MrllJItfate  0/.]    iS^  Dbbd,  128. 

T^asirang0r  will  not  d^eat  the  mUUuU  of  HmUaUomJ]  8m  hmriATttm  ov 
jkxmovs,  280. 

ACTION. 

1.  Fbr  property  wrong^tUp  taken,]  ABsampflit  vill  not  lie  for  the  vmlae  of 
penonal  propertj  against  one  who  has  wrongfall7  taken  it,  provided  he 
Btill  has  it  in  his  poesesaion ;  the  action  moat  be  tort.  Mooes  v.  Arnold 
(Iowa),  289,  and  note,  242. 

9.  Lie  pendens  —  effect  of  dday  in  prosecuting  action.']  The  benefit  of  the  mle 
relating  to  Us  pendens  may  be  lost  bj  snch  long-continned  inaction  as 
amounta  to  gross  negligence  in  the  party  proseoating,  when  snch  inaction 
is  to  the  prejudice  of  innocent  persons.    Fox  ▼.  Boeder  (Ohio),  870. 

8L .]  A  mortgage  was  executed  in  1887,  upon  which  bill  of  foreclosure  was 

filed  in  1840,  decree  taken  and  order  for  sale  issued  in  1842.  Save  continu* 
ances,  no  further  action  was  had  in  the  case  until  1868.  In  the  meantime, 
tiie  mortgagor,  who  had  remained  in  open  and  notorious  possession,  had  sold 
portions  of  the  premises  to  innocent  purchasers,  without  actual  notice  of 
the  pending  suit.  Such  purchasers,  and  those  under  whom  they  claimed, 
had  remained  in  actual  possession  more  than  twenty-one  years,  when  the 
plaintiff  in  the  foreclosure  suit,  in  1869,  caused  to  be  issued  another  order 
of  sale.  Held,  that  the  failure  to  take  any  action  in  the  cause  from  1642 
to  1868,  unexplained,  was  such  negligence  as  prevented  an  enforcement  of 
the  decree  against  actual  purchasers,  without  actual  notice,    lb, 

Ibr  emtking  evway  sorwints.]    See  Mastkb  and  Srbtant,  475. 

When  it  Ueo  for  defideney  in  oale  of  land.]  See  Vbndob  Ain>  Pubchasbb^ 
750. 

ADMINISTRATION. 

Statutory  aUotoanco  to  widow  ^  effect  of  ante-nuptial  agreement  upon,]  A 
statute  provided  that  upon  the  death  of  a  married  man  certain  specific 
articles  should  be  allowed  to  his  widow.  BM,  that  such  allowance  was 
for  the  benefit  of  both  widow  and  children,  and  that  where  there  were 
children  the  allowance  could  not  be  affected  by  an  anlMMipttol  agieemant. 
FMpo  ▼.  Pholpo  (111.),  149. 

Bee  Apminibtbatok  ;  Exscutob. 
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ADMINISTRATOR. 

8Qkbp^bywh<mitob6inade^MUbyancUane&r,]  When  an  adminifltntor 
Ib  authorized  hj  a  decree  of  court  to  eell  land  for  the  pajment  of  deUo, 
the  sale  maat  be  made  b7  him  personally  or  hj  his  agent  in  his  presence. 
If  madebj  an  anctioneer  in  the  ajsence  o  the  adminiatator  it  is  noC 
valid.    SibaiUan  ▼.  Johruan  (111.),  144,  and  note,  145. 

LkMUig  qf,  for  renU  unkntfutty  coUeetedJ]  8$$  Widow;  8ttl. 

ADMIRALTY  LAW. 
See  JuRiBDidioir,  887. 

AGENT. 
€f  e€mi0r'^fnmd/iamUUmu^lMitfl^^  £te  CaBBm,  M»  60a 

IFWii  <n<iMiiMi%  ttoNf  Ml  Ao<0«.]    As  NaooTiABiJi  Imminiiiin^m.lVZ' 

AGRESBfBNT. 
Bee  ConTRAor. 

ALTERATION  OF  INSTRUMENTS. 

Bee  NBGOTtABIiB  iNBTBimSMn. 

AMENDMENT. 
Bee  OsAHD  Jubt,  (MB. 

ANIMALS. 

1.  h^wr$ioikg^UoeiMe — Jtoltilgty ecmtrucUion ^ " emifpeirmnJ^  AiMala 
authorised  "  anj  person  "  to  kill  a  dog  going  at  laige  and  not  liceased  and 
collared.  In  an  action  to  recoTcr  for  the  killing  of  plalnttflTs  dog  hf 
defendant's  dog,  Md,  no  defense  that  plaintUTs  dog  was  not  licensed  and 
collared,  as  defendant's  dog  was  not  a  "  person.'  HeAnodt  ▼.  Sackeli 
(Mich.),  680. 

S.  LiatilUif  ef  muMT  of  dag  for  injfwry,\  One  injnred  bj  the  bite  of  a  diy 
max  recover  damages  of  its  owner  on  proof  that  the  dog  was  Tidons  and 
ths^  the  owner  knew  it,  without  showing  that  it  had  ever  before  bittsa 
anx  one.    JMer  ▼.  WhU»  (N.  T.),  600. 

ARREST. 
fhSUmtffvi  <MMli9fi.]    8e/e  Asbault,  660. 

ARSON. 

LUb0it$f  of  stfTSOfU  teho  bume  hie  maetor^e  koum  Sf  proomromeiU  €f  wuuier.] 
A  serrant  who  sets  fire  to  his  master's  boose  by  his  master's  procaremsnt 
for  the  purpose  of  defrauding  the  insurers  is  not  gulltj  of  anon  either  at 
common  law  or  under  a  statute  making  it  anon  to  bun  the  dwdll^. 
house  of  another.    BtaU  t.  Eaifnee  (Me.),  660. 

ASSAULT. 

Jbrreei — wUm^pd  deieniion.]  A  constable  arrested,  without  wanaat,  a  per- 
son wlio  was  intoxicated^  and  imprisoned  him  in  the  *'  lock-up  *'  until  he 
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became  sober,  when  lie  diachaxged  him  without  taking  him  before  a 
magistrate.  HM,  that  the  constable  was  gailtj  of  a  eriminai  aaeanlt  and 
battery.     State  v.  Parker  (N.  C),  609. 

ASSESSMENT. 
Cfdamagee  for  right  of  way  </  r€rilroad.]     S(m  Railboad,  811 . 

ASSESSMENTS  FOB  LOCAL  IMPROVEMENTS. 

JMe  M  to — eonititutional  law,]  A  suitate  prorided  that  the  ooet  of  improv- 
ing streets  and  roads  should  be  assessed  upon  the  abutting  property  in 
proportion  to  the  frontage.  HM,  unoonstitntional  as  applied  to  rural  or 
suburban  property.    Seeley  v.  Pittsburgh  (Penn.),  780. 

See  OoNflnrunoNAL  Law»  881. 

ASSETS. 
JWful  due  from  eharUable  eoaietiee,]    See  Powbb,  58. 

ASSIONEB. 
As  Banxbuptot. 

ASSIGNMENT. 

L  JBet^,]  The  assignment  of  a  non-negotiable  demand,  arising  on  eontmiol^ 
before  due,  defeats  a  set-off  by  the  debtor  of  an  independent  oross-demand, 
on  which  no  right  of  action  had  aoorued  at  the  time  of  the  assignment. 
Putter  ▼.  Steii^  (Ohio),  818. 

8l  ChnJUet  of  {awt.]  An  assignment  of  personal  property  and  choses  in  action 
by  an  insolTent  debtor  for  the  benefit  of  creditors,  in  conformity  to  the 
laws  of  the  State  of  New  TorlL,  where  such  debtor  resided  and  did  busi- 
ness, operates  to  transfer  the  right  of  action  to  recover  said  choses  in 
action  to  the  assignee,  and  he  may  maintain  an  action  as  such  assignee 
in  the  courts  of  this  State,  to  collect  the  same,  although  said  assignment, 
as  authorised  by  the  laws  of  New  YorlL,  gives  preferences  to  certain  of 
the  creditors,  lb, 

8L  Le9  donUeilU,']  In  case  of  such  an  assignment  of  choses  in  action,  the  law 
of  the  domicile  of  the  assignor  controls  and  determines  wliat  is  a  snliicient 
transfer  to  authorise  the  assignee  to  collect  the  same.  lb. 

4  AeUan  bg  cueignee-^iTUer^tate  eomiig,  ]  The  principles  of  comity  between 
States  will  allow  such  assignee  to  maintain  an  action,  in  the  courts  of  this 
State,  against  one  of  its  dtixens,  to  collect  the  same,  notwithstanding 
such  preferences,  in  the  abseofle  of  any  set-off  or  other  defense  to  such 
action,  or  of  any  lien  or  charge  against  said  claim  under  the  laws  of  Ohis 
by  the  debtor,  lb. 

€f  trademark.]    See  Tn^lWMffABW,  44. 

ASSUMPSIT, 
^br  propertg  wrongfuttg  taken,]    See  Action,  888. 

ATTACHMENT. 
€lf  exempt  propertg  —  homeetead.]    See  Bankruftot.  878. 
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ATTORNEY. 
Cannot  oortfer  juritdioian.]    Qee  JuDaMBRT,  840. 

BAILMENT. 

1.  Cf  stocks — aaUan.]    Q.,  owning  shares  of  the  Mariette  and  niri^niMitl 

Railroad  stoekf  in  1866-7,  transferred  the  same  to  F.,  who  gave  to  Q, 
written  obligations  for  its  return,  sabstantiallj  as  follows :  '*  Borrowed 
of  William  Greene  one  hundred  and  nine  shares  of  Marietta  and  Cincin- 
nati Railroad  stoek,  drawing  interest  at  eight  per  cent,  to  be  returned  on 
demand."  Afterward,  the  Marietta  and  Cincinnati  Railroad  Company, 
having  become  hopelessly  insolvent,  in  1860,  a  mortgage  on  the  road  was 
foreclosed;  all  its  property  and  rights  sold ;  sale  confirmed  and  deed  made 
to  the  purchaser;  and  afterward  all  the  property,  rights  and  frui- 
chises  of  the  Marietta  and  Cincinnati  Railroad  Company  having  been 
conveyed  to  a  new  corporation,  the  old  corporation  ceased  to  exist  in 
fact,  and  its  stock,  from  that  time  on,  ceased  to  have  a  legal  existence, 
and  had  no  value.  BM,  the  transaction  between  G.  and  F.  was  in  the 
nature  of  a  mtUuum,  and  payment  in  dischaige  of  the  loan  could  be  made 
by  a  return  of  an  equal  number  of  shares  of  stock  of  the  Marietta  and 
Cincinnati  Railroad  Company  without  regard  to  its  market  value.  Jhi> 
dick  V .  Greene  (Ohio),  838. 

2.  Ofetoeks  to  be  returned  an  demand.]    When,  by  the  terms  of  the  eontxaet, 

the  borrowed  stock  is  to  be  returned  on  demand,  it  is  meant  that  an 
equal  number  of  shares  of  stock  of  the  same  company  shall  be  returned, 
and  no  cause  of  action  accrues  to  G.  until  demand  is  made  or  waived,  or 
fact  exists  that  avoids  the  necessity  for  demand.  A. 

8. .]  The  financial  condition  of  the  Marietta  and  Cincinnati  Railroad  Com- 
pany ;  the  subsequent  existence,  or  non-existence  of  the  oorporation,  or  its 
stock  as  a  representative  of  value,  will  not  aflfoct  the  oonstruetion  of 
the  contract.  Its  terms  determine  the  duties  and  liabilities  of  the  par* 
ties  each  to  the  other.  lb. 

4.  Demand.l    If  the  lender  has  made  no  demand  during  the  legal  existenes 

of  such  old  company,  or  of  its  stock,  and  until  after  a  return  of  such  stock 
has  become  impossible,  without  fault  of  the  borrower,  his  right  to  a 
return  of  such  stock  is  gone,  and  he  is  not  damaged  by  a  f^dlore  after- 
ward to  return  the  same.  lb. 

5.  Damages.]    When  a  cause  of  action  does  aoorue  in  such  case,  the  measure  of 

damage  will  be  the  market  value  of  such  stock  at  the  time  the  cause  of 
action  accrued.  If  at  that  time  the  stock  was  worthless,  only  nominal 
damages  can  be  recovered.  lb. 

9lf  national  bemk  of  deposits  for  sttfekeeping.]    3ee  Natiohal  Bahx,  86 

BANES  AND  BANKING. 

1.  F\>rged  check — recovery  by  dra/wee  of  money  paid  on.]  The  defendant  re- 
ceived a  check  in  good  f^ith  and  for  value,  but  afterward  had  reason  to 
doubt  its  genuineness.  He  presented  it  to  plaintiff's  bank,  on  which  it 
was  drawn,  and  demanded  payment  without  discloeing  his  suspicions. 
The  teller  expressed  doubts  as  to  the  signature,  but  said  he  would  pay  it 


INDEX.  777 

If  d«feiid«at  would  indorse  it.  which  he  did.  SM,  thftl  the  plAlntiffon 
finding  that  the  eheok  waaa  foigeiy  might  reoover  heofcfiom  the  defend> 
ant  the  monej  paid  on  it.    Firai  National  Bank  ▼.  Biekm'  (DL),  104. 

%  Bank  cheek — effect  of.]  Where  a  depositor  draws  his  check  on  his  banker, 
who  has  funds  to  an  equal  or  greater  sum  than  his  check,  it  operates  to 
transfer  the  sum  named  to  the  pa7ee,  who  may  sue  for  and  recover  the 
amount  from  the  bank,  and  a  transfer  of  the  check  carries  with  it  the 
title  to  the  amount  named  in  the  check  to  each  successive  holder.  Uniom 
NaUamai  Bank  ▼.  Oeeana  County  Bank  (111.),  186,  and  note,  186. 

See  National  Bank. 

BANKRUPTCT. 

1  JmriedieUon  qf  Suae  eowri,]  On  a  petition  to  the  District  Court  of  the 
United  States  bj  partners  to  have  the  partnership  a4judged  bankrupt,  per- 
sonal service  was  made  without  the  district  on  a  partner  refusing  to  join 
in  the  petition.  Heid,  insufficient  and  that  a  State  court  would  hold  an  ad- 
Jodieatlon  of  bankruptejr  on  such  service  void  as  to  such  partner.  leeU 
V.  Stuart  (Dl.),  194. 

%  Wai  not  be  eitforeed  in  State  eourt^eale  wUd  under  State  law  hut  9oid 
in  bankrupteif.}   A  State  court  will  not  annul  a  sale  valid  under  the  State 
law  because  it  was  designed  to  give  a  preference  to  a  creditor,  prohibited 
bj  the  bankrupt  act.    Bromiey  v.  Qoodriek  (Wis.),  686. 

IL  Damagee,]  A,  being  indebted  to  plaintiiT,  conveyed  to  him  property  by  a 
sale  valid  under  the  State  law.  The  property  was  afterward  seized  by  the 
sheriff  under  an  attachment  as  the  property  of  A  in  a  suit  by  other  credit- 
ors. A  was  declared  a  bankrupt,  and  the  property  was  taken  from  the 
sheriiTs  possession  under  a  warrant  from  the  bankrupt  court  and  sold  by 
the  assignee  In  bankruptcy,  without  any  acyudication  that  the  sale  to  B 
was  void.  HM,  that  the  plaintiff  was  entitled  to  recover  the  full  value 
of  the  property  from  the  sheriff  and  attaching  creditors.  lb. 

4  Bomeetead  —  attachment  of  exempt  property!]  An  attachment  was  levied 
on  land  of  a  debtor  which  afterward  became  his  homestead  ;  afterward, 
and  within  four  months  of  the  attachment,  the  debtor  was  adjudged  a 
bankrupt.  Heid,  that  the  homestead  did  not  pass  to  the  assignee  la 
bankruptcy,  and  that  the  bankruptcy  did  not  dissolve  the  attachment. 
BMneonY.  TTtSscm  (Kan.X  272. 

6.  TWe  of  aetignee^  An  assignee  in  bankruptcy,  in  the  absence  of  fraud, 
takes  no  title  to  land  of  the  bankrupt  as  against  a  grantee  of  the  bank- 
rupt by  deed  made  before  bankruptcy,  although  the  deed  is  not  rscordsd* 
and  the  receiver  had  no  notice  of  it.    Ooee  v.  Coffin  (Me.),  686. 

Agreement  not  to  bid  ait  aeetgnei^eeaUwrid.]    iS^  Oontbaot,  6. 

BETTERMENTS. 
8m  AMemnaatT  won  Local  Impboybmsntb  ;  OowariTUTiOHAL  Law,  ML 

BENEVOLENT  SOCIETT. 
See  PowBB,  62. 

YquXXII.— 98 
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BIGAMT. 

VM  second  marriage,]  It  k  no  defense  to  an  indictmeiit  for  bigmmj  that  the 
■eoond  marriage  was  between  persons  forbidden  bj  statute  to  intennarry 
—as  between  a  negro  and  a  white  woman.    PeopU  t.  Bramm  (Mkh), 


BILLS. 
See  Nhqotiablb  Ihstbumbhtb^ 

BILL  OF  LADING. 
Jf^ratidMleni  iemu  of,  5y  ageiU.]    Bee  Casbikb,  96, 606. 

BONDS. 

Bight  itfetUig  iotaaiu  mmi  }Hmde^^    See  Munioxpal  OoBFQaaTnm,  14 

Munieipai — d^eoH/ee  exectOkm,]    See  Muhicipal  Bonds,  141. 

Ossr-d^Mus.]    See  Muhiozpal  Bohds,  216. 

VM  munMpal^aeUan  to  reeirain  tarn  for — who  mag  Mi^.]  AeTaz^- 
TEOV,  964. 

BUBDEN  OF  PBOOF. 
€f  ecntrOntiorg  mgligemce,]    See  Nsoliobncb,  714. 

BUKGLABT. 

Breaking  outJ]  Defendant  entered  a  honse  without  breaking  for  tlM  pnipsss 
of  committing  a  felony,  bat  broke  out  in  making  his  eseape.  Hetd,  not 
bnrglaiy  at  eonunon  law,  and  tliat  the  statute  of  Anne  making  it  buiglaiy 
was  not  in  foroe  in  Penn^lTaaia.  BolUmd  ▼.  Oommenweaitk  (Psbb.),  78BL 

BURIAL. 
See  Cbmetbrt. 

BURIAL  GROUNDS. 
8m  GnamRT ;  OoNsnTunoHAL  Law,  7L 

CANVASS. 
/SmBlbction. 

CAPITAL  STOCK. 
€f  ftfOUamU  hank-^inereaee  of]    See  Nationai<  Bahk,  1. 

CARRIBR. 

1.  B(U  of  lading -^fnmdiuUfU  ieeue  of  bg  agent]  The  stailloB  agwl 
of  a  railroad  oompanj,  having  authority  to  sign  bills  of  lading,  fraudu- 
lently signed  and  issued  a  bill  of  lading  for  goods  noTer  rsoeired  for 
transportation,  and  the  consignee  therein  made  advanoes  on  the  fiidth  el 
such  bill.  JJeM,  that  the  railroad  company  was  not  liable  therefor.  Bat- 
Umore  and  Ohio  R.  22.  Co.  ▼.  WiUBene  (Md.),  26. 

9l  nUe  hiU  of  lading  —  UabilUg  of  carrier  to  one  making  admmeee 
on,]  Defendants'  agent,  haying  authority  to  issue  UUs  of  lading,  upon 
deliyery  to  him  by  M.  of  a  forged  warehouse  receipt,  gave  M.  bills  of 
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lading  for  the  goods  mentioned  in  the  leeeipt,  knowing  that  he  intended 
to  ndoe  monej  on  the  bilhi,  and  plaintiff  advanced  money  to  M.  upon  the 
■ecoritj  of  the  bill£.  iM2,  that  the  defendants  were  bound  bj  their 
agent's  acts  and  estopped  from  denying  the  receipt  of  the  goods.  Armour 
▼.  Mkkiffan  OmUral  JL  B.  Oo.  (N.  T.),  008. 

JkmMgei  in  aeUon  offainti,  for  foQ/nre  to  iratuport  good»,]    8u  Damaoss,  544. 

GEICBTBBT. 

1«  BuMeUng  right  <tf  fruriaj.]  After  one  has  pnrohased  a  lot  in  a  eemeteij, 
the  managers  thereof  hare  no  power  to  abridge  his  right  of  sepulture  by 
any  unreasonable  limitations  thereon.  Mount  Moriah  Oometory  AiBooitih 
adon  V.  OommonweaUh  (Penn.),  748. 

8» .]  A  by-law  of  a  cemetery  association  prohibiting  the  burial  of  negroes 

therein  is  nAd  as  to  persons  who  were  lot-owners  when  the  by-law 
was  passed.  J5. 

t.  MmndamuiJ]  The  managers  of  a  cemetery  may  be  compelled  by  maib 
damus  to  permit  the  burial  of  persons  entitled  to  sepulture  thersln.  Jb. 

MHtrieUono  on,]    8oe  Oowwitutiowal  Law,  71. 

GERTIFICATB  OF  AGENOWLBDGMSNT. 
8itfhionog  €f^Utmk».in,]    Bee  Bud,  198. 

CHARACTER. 
See  Suumm,  989. 

CHARITABLE  80CIBTT. 
See  PowKR,  59. 

CHATTEL    MORTQAQB. 
€f  proportg  not  yoi  ao^^dred.]    See  Mortgaob,  644,  and  mi$. 

CHECK. 
J|fM  ef,]    See  Bakes  ahd  Bakxiho,  185. 

CITY. 
See  Municipal  CoBFORATunrai 

COMMON  CARRIER. 

See  Ci 


COMPOUNDING  FELONY. 
See  KaeanABUB  iNSTRUifSRTB,  117,  and  noie^  ISt 

CONFLICT  OF  LAWS. 

mmrp,^  A  promissory  note  bearing  lawful  interest  was  nude  in  New  Brunswick 
and  seoored  by  mortgage  on  lands  in  Maine.  After  the  note  was  due  Illegal 
interest  was  exacted  for  forbearance  of  payment.  By  the  law  of  New 
Brunswick  usurious  contracts  were  Toid  and  the  lender  forfeited   both 
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pzincLpal  and  intere0t,  but  in  Maine,  the  rate  of  interest  was  not  limited. 
In  an  action  to  foredoee  the  mortgage,  hM,  that  th«»  mortgagor  coold  not 
aToid  the  mortgage  as  it  was  valid  in  its  inception ;  that  the  etatnte  im- 
posing a  forfeiture  of  the  principal  and  interest  was  in  the  natore  of  a 
penalty  and  of  no  effect  outside  of  New  Brunswick,  and  that  the  extra  in- 
terest paid  was  not  a  setoff     LintUajf  t.  BmU  (Mo.),  Ml 

JSlUUe  datuU  reitricUng  soIm  ofpatetU  rights  wfid.]    See  Patbntb,  08. 

Devise  io  foreign  corporotiaii,]   See  Foreign  C>obpo&ation,  188. 

Asiignment  —  Action  on,}   See  ABSiaHMKHT,  812. 

VaUditif  of  fMfriages  forbidden  within  the  State,  bat  vaUd  tokeremeOe.]    See 
Mabbiage,  878, 688. 

OONSIDERATION. 

€f  negotiable  instrvment — indareer  eannot  impeach.]  See  NeootiabIiB  brafso- 
XENTB,  91,  and  note,  08. 

Agreement  to  discontinue  criminal  prosecution.]  See  NEaoTiABUi  bfanm- 
MBHTB,  117,  and  note,  181 . 

CONSPIRACY. 

1.  Sujfleieneif  of  indictment.]  An  indictment  charging  a  oonspiraey  to  do  a  law- 
ful act  by  criminal  means  must  particnlarlj  set  forth  the  means ;  bat  where 
the  chaige  is  a  oonspiraoj  to  do  an  act  In  itself  unlawful,  either  at  com- 
mon law  or  bj  statute,  as  to  obtain  money  by  false  pretenses,  and  by 
priyy  tokens  and  devices,  the  means  need  not  be  specifically  stated.  State 
V.  (Jrowleg  (Wis.),  719. 

H.  What  constitutes  criminal  conepUacy  —  muet  be  agairnt  an  innocent  pereon.  ] 
A  conspiracy  between  two  persons  to  defraud  a  third,  in  an  unlawful 
enterprise  in  which  they  are  all  joined,  is  not  criminal,  beeanse  oonspira^ 
is  not  criminal  unless  against  an  innocent  person.  Thus,  where  A  and  B 
conspired  to  defraud  C,  by  fklsely  pretending  that  parcels  sold  by  them 
to  him  contained  counterfeit  money,  when,  in  fact,  they  contained  saw- 
dust. HM,  that  A  and  B  could  not  be  oonvioted  of  a  oonspiraey  to  obtain 
money  of  C  by  f^lse  pretenses.  lb. 

CONSTITUTIONAL  LAW. 

1.  PoUcepower,Umitationof— 'burial places.]  The  charter  of  a  eamMflfy  eoa- 
pany  authorised  it  to  acquire  and  use  land  not  exceeding  five  hundred  aem 
for  burial  purposes.  After  it  had  acquired  the  land  and  spent  money  in 
preparing  and  adorning  the  same,  a  statute  was  passed  forbidding  the 
company  to  use  any  of  its  lands  for  burial  purposes  outside  n" '?-  t lien  in- 
closure,  which  was  less  than  five  hundred  acres.  EM,  that  as  it  did  not 
appear  that  any  nuisance  existed  or  was  liable  to  arise,  the  statute  was  not 
a  valid  exercise  of  the  '  *  police  power/*  and  was  unconstitutional .  Ihwn  ef 
Lake  View  v.  Boss  ESU  Oemetery  Go.  (DLX  71. 

Sl  Pe^mU  and  Mld^  commitment  of  pwuper  ehOdren  to  induetrial  eckools.} 
A  itaUite  enacted  that  children  under  a  certain  tge,  who  wen  Inmates  oiP 
pooi^honses,  or  who  were  abandoned  by  their  parents,  or  who  wen  without 
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meuui  of  Bubsiatence,  ohoold  be  committed  to  indiutrUd  schools  daring 
minority  EM,  not  onconstitational  as  authorizing  imprisonment  without 
due  process  of  law.  Mihoamkee  Indutirial  Sekoci  t.  6uperm»ar  of  MU- 
wiuk&e  County  (Wjb.)>  703. 

S.  .]  SemUe,  that  the  parent  or  guardian  of  a  child  so  committed  would 

not  be  precluded  by  the  commitment  from  asaertiog  right  to  the  custody 
or  care  of  the  child  on  proof  that  the  cause  of  commitment  no  longer  ex- 
isted, lb. 

4.  ImpaMng  obUgation  ofamtraoU.]  The  i>ower  Tested  in  the  general  assem^ 
bly  nnder  the  Constitution  of  Ohio,  to  restrict  the  powers  of  taxa- 
tion and  assessment  by  municipal  corporations,  is  subject  to  the  lim- 
itations imposed  by  article  1,  section  10»  of  the  Constitution  of  the 
United  Btates,  which  declaree  that  *  *  no  State  shall  pass  any  law  Impairing 
the  obligation  of  contracts/'  and  of  article  2,  section  28,  of  the  Constitution 
of  Ohio,  which  declares  that  the  general  assembly  shall  pass  no  retroaotiTe 
law  or  laws  impairing  the  obligations  of  contracts.  Chodals  ▼.  FlmnsU 
•  (Ohio),  821. 

0.  Municipal  eorportxtions — bett&rm&nU — tOMxHan  for.]  Where  a  statute  au- 
thorised a  municipal  corporation  to  improre  its  streets,  and  make  assess- 
ments on  abutting  lots  to  pay  the  cost  thereof,  and  it  has,  after  taking  the 
necessary  steps  required  by  law  and  the  ordinances  goyerning  in  such 
cases,  made  a  contract  with  an  individual  to  do  the  work  for  a  stipulated 
price,  and  binding  itself  to  pay  such  price  in  assessments  under  such  stat- 
ute, which  the  contractor  agrees  to  accept  in  full  payment,  the  obligation 
of  the  corporation  to  pay  in  the  manner  stipulated  cannot  be  impaired  by  a 
subsequent  amendment  of  such  statute,  which  takes  away  the  i>ower  to 
make  an  assessment  equal  to  th^  amount  agreed  to  be  paid.  lb. 

6^  — -.]  A  subsequent  statute  which  repeals  or  restricts  the  power  of  assess- 
ment so  previously  given,  is,  in  so  far  as  it  affects  the  obligations  of  con- 
tracts existing  at  the  time,  a  statute  impairing  the  obligation  of  such 
contract.  lb. 

m 

7.  — -•]  Unless  adequate  provision  is  made  to  enable  the  corporation  to  per- 
form its  existing  contract  obligations,  such  subsequent  statute  will  be 
construed  as  prospective  in  Its  operations,  and  not  applicable  to  such  con- 
tracts ;  and  it  will  be  the  duty  of  the  corporation  to  be  governed  by  the 
statute  in  force  when  the  contract  was  made.  Jb. 

8w  Impairing  obligation  of  contract,]  A  State  statute  provided  that  whenever 
any  savings  bank  should  be  found  to  be  iDSolvent,the  account  of  each  depos- 
itor should  be  reduced  so  as  to  divide  the  losses  equitably  amongst  the  de- 
positors. HM,  that  the  act  was  not  unconstitutional,  either  as  impairing 
the  obligation  of  contracts,  or  as  being  contrary  to  the  bankrupt  law,  or 
as  being  retrospective  in  its  operations.  Simpion  v.  OUy  SamngB  Bank 
(N.  H.),  491. 

9l  .J  A  legislature  may  vary  the  nature  and  extent  of  the  remedy  for  en- 
forcing contracts  so  always  that  some  substantial  remedy  be  in  fact  left.  lb. 

10.  Betrotpeetioe  law.]  A  law  which  retroacts  upon  a  past  transaction  but 
aJfects  the  remedy  only  and  does  not  affect  it  injuriously,  oppressively,  or 
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unjiutljr,  Ut  not  a  retiospeotlTe  law  within  tho  m^^nSpg  of  a  eonatiittttiDml 
prohibition.  lb. 

11.  SkihOe  ap|m)priati1^f  vnelaimed  dividends  to  A  itatute  pro 
vided  that  all  dividenda  declared  by  anj  corporation,  which  shonld  not  be 
claimed  within  five  years,  by  persona  entitled  thereto,  shoold  be  devoted 
to  a  public  use.  HM  unoonstitational.  UrmtmUy  v.  NoHh  CaroUna 
5.  R,  Co.  (N.  C).  67. 

12.  Due  proeem  of  law  — miw^mU  diOmain.'\  A  statnte  required  the  owners  of  an 

embankment  bordering  a  river  to  repair  the  same,  when  notified  by  the 
proper  anthoritiefl  so  to  do ;  and  provided  that,  in  case  of  their  failnie 
to  repair,  the  authorities  should  repair ;  that  the  expense  thereof  should 
be  a  lien  on  the  land,  and  that,  in  an  action  to  enforce  such  lien,  no  plea 
but  payment  should  be  allowed.  HM^  unconstitutional,  there  being  no 
judicial  method  of  determining  the  necessity  of  the  repairs.  PhUadeupkia 
V.  SeoU  (Penn.),  788. 

6uauU  promding  rule  for  (utesnng  boUormenti.]  See  AsaBaaxBim  fob  Local 
Imfboykhbhtb. 

Statute  reetrieting  sales  of  patent  rights  void.]    See  Patsntb,  68. 
BsDomption  from  taccation.]     See  Taxatioh,  187. 
Mumoipal bonds— over-issue,]    /Sm Municipal  Bosme,  216. 
**  Contained  m.  "J    See  Insubanok,  249. 

CONTEMPT. 

Libel  on  grand  jury  —  punishment  of]  A  libel  on  a  grand  juiy  in  relation  to 
an  act  already  done,  and  not  calculated  directly  to  obstruct  or  embarrass  tlis 
future  performance  of  their  duty,  is  not  summarily  punishable  as  a  oca- 
tempt  of  court.    Storey  v.  People  (111.),  168. 

CONTRACT. 

1.  Agreement  not  to  bid  at  aetAgn^fs  sale.  ]  A  contract  between  two  crediton 
interested  in  a  public  sale  about  to  be  made  by  an  assignee  in  bankruptcy, 
that  one  will  not  bid  against  the  other,  and  in  consideration  thereof,  that 
the  latter  will  pay  to  tiie  former  a  certain  sum  of  money,  is  against  public 
policy,  and,  therefore,  null  and  void.    Dudley  v.  Odom  (8.  C),  6. 

S.  Against  publie  policy  —  combinations  to  control  trctde.]  The  grain  dealers  ct 
a  town  entered  into  a  contract,  which  purported  to  be  a  contract  of  part- 
nership for  the  purpose  of  dealing  in  grain,  but  the  real  object  of  which 
was  to  form  a  secret  combination  to  control  the  grain  trade,  and  sup- 
press competition.  Held,  that  the  contract  was  against  public  poli^  and 
void.    Graft  v.  McConoughy  (111.).  171. 

lAimiting  numhor  and  location  of  railroad  stations  illegal.]  See  RAn.wOAn 
122. 

F9r  conditional  eubscription  to  corporate  stock.]    See  Cobforatioii,  1M. 
fyspairing  obligation  of]    See  Cokbtitotional  Law,  821,  421. 
Whm  void  under  the  statute  i^frmde.1    See  Statutbb  of  Fbaum. 
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CONTRIBUTION. 
Among  MfialiM.]    8m  Sitbbtibs,  562. 
€knUHbuUfy  n^gUg€nioe — burden  of  proving,]    8ee  NBeuenreoip  714. 

OONVETANCaB. 

Of  land,  when  wiU  be  de&reedttfter  parol  gift.]    S&eQiFT,  07. 
OovenanU  in  deed,]    See  Goysnant. 

OORPORATION. 

1.  Note  of  —  eeal,]  An  inBtmment  of  writing,  having  in  erery  nspeot  the  foim 
of  a  pzomiBSOxy  note,  except  that  the  corporate  seal  waa  impreseed,  wherebjr 
a  railroad  corpoiatloii  promised  to  pay  to  the  order  of  A  a  certain  som 
of  monej,  KM  to  he  a  negotiable  promiseory  note.  Oen;br€U  NatiowA 
Sank  ▼.  Charlotte,  etc.,  R.  R.  Co.  (S.  C),  13. 

d.  BffeU  ofeeal.]  The  seal  of  a  corporation  is  equally  appropriate  as  a  meant 
of  cTidencing  its  assent  to  he  hound  hy  a  simple  contract  as  hy  a 
spedalty.  lb, 

8.  Bight  of  offieere  to  comp&MaUon.]  Where  one  of  the  directors  of  a  cor- 
poration is  elected  treasurer  hy  the  hoard  of  directors,  he  is  not  entitled 
to  compensation  for  services  rendered  a  treasurer,  unless  the  compen- 
sation has  been  fixed  by  a  by-law  or  resolution  before  the  services  were 
performed.    Holder  v.  Lafayette,  etc.,  R.  R.  Co,  (111.).  89. 

4. .]    Semble  that  if  a  stockholder  or  other  person  not  connected  with  the 

directory  perform  the  duties  of  treasurer  the  rule  will  not  apply,  lb, 

5.  Conditional  subeeriptione  to  etoek,]  Certificates  of  stock  in  a  corporation 
were  issued  and  paid  for  under  a  contract  in  writing  agreeing  to  subscribe 
therefor,  and  reserving  to  the  subscriber  the  right  to  withdraw  the  money 
paid  and  to  have  the  subscription  canceled.  JSeldp  that  the  contract  was 
void  as  to  subsequent  subscribers.    MeMn  v.  Lamar  Ine.  Co.  (111.),  100. 

Bight  of  SUUe  to  appropriate  dividends  of]    See  Conbtitutionaii  Law,  671. 

See  FoRSiGH  Cobfobation 

COVENANT. 

For  quiet  er^offfnent--- extends  to  title —inabUitp  of  eovenantee  to  obtain  poeeee- 
iien.]  When  land  conveyed  with  covenant  of  quiet  exgoyment  is  in  the 
possession  of  a  stranger  under  paramount  title  who  keeps  out  the  grantee, 
the  covenant  is  broken.  Overruling  Korte  v.  Carpenter,  H  Johns.  20. 
ShaUuek  v.  Lamb  (N.  T.),  656. 

CRIMINAL  LAW. 

i^lrder^ie^en  ir^animO^  of  ^independent  l^e,]  An  infant,  even  after 
birth,  is  not  the  subject  of  murder,  until  an  independent  drculatiou  has 
been  established.    State  y.  Winthrop  (low),  fm. 

Verdict  upon  indictment  charging  different  offenses  ]    See  VKBonar,  6661 

What  ceniHtmtei  eontpiraGy,]    See  Conbpiract,  710. 

See  Abson,  060 ;  Bigakt,  081;  Btjbolabt,  708w 
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CHOPS. 
Moriffoge  of.]    See  Mortsagb,  644 

CY  PRES. 

See  Foreign  Corporation,  188b 
DAMAGES. 
1.  fhr  failure  to  traneport  ordinary  tnorehandiee,]  Action  againit  a  euiiar  lor 
breach  of  his  agreement  to  cany  salt  by  water  to  a  market.  HM,  that 
the  measare  of  damage  waa  the  exoesB  in  value  at  the  plaoe  of  deetiiia- 
tion  at  the  time  when  it  shoold  have  anived  there,  over  ite  value  at  the 
place  of  shipment  and  the  agreed  rates  for  transportation ;  and  that  the 
extra  expense  of  transporting  it  by  land  was  not  recoverable.  WmHTt 
Central  and  Paciffic  Lake  Gompanif  ▼.  Blkine  (Mich.),  544. 

3.  J'br  breach  of  contract  in  reetraint  of  trade.]  Where  one  binda  himself  In 
a  sum  certain  not  to  carry  on,  or  to  allow  to  be  carried  on,  any  particular 
kind  of  business,  within  certain  territory,  or  within  a  certain  time  named, 
the  sum  mentioned  will,  as  a  rule,  be  regarded  as  liquidated  damages^ 
and  not  aa  a  penalty.     Holbrook  v.  7b6€!y  (Me.),  581. 

In  action  against  bank  to  recover  value  of  bonde  etoien.]  See  Nationai^  Bank» 
85. 

On  aeteeement  for  right  of  waff  ~  ichat  included  in,]    See  Rahjuud,  811. 

In  action  of  repleoin.]    See  Rbplbvin,  288. 

In  actions  of  HanderJ]    See  Slanbrr,  808. 

In  action  against  bailee  of  stock.]    See  Bailicbnt,  828. 

In  action  for  enticing  away  servants.]    See  Mastijc  and  Srrvant,  47S. 

In  an  action  to  recover  for  property  wrongfully  attached,]  See  BANXBunCT, 
885. 

Liability  qf  city  for  failure  of  water Aoorke.]  See  Munioipal  OooBraBAnoN, 
781. 

DECEIT. 
See  CoNSPiRACT. 

DECLARATIONS. 
Cf  decedent .]    See  Evidbnob,  500. 

DEED. 

1.  Certificate  of  acknowledginent'--blanksin^4tm$ndmmU4f.']  TIm  oertUicate 
of  acknowledgment  to  a  deed  executed  by  a  husband  and  wife  certified 
in  the  usual  form,  that  the  grantors,  naming  them,  personally  appealed 
and  acknowledged  the  deed,  and  then  continued  :  "  And  the  said 
wife  of  said  ,  having  been  by  me  examined,  aeparate  and  apart,"  eta., 
acknowledged  it,  following  the  prescribed  form.  JBldd.  (1)  that  the  cartift- 
cate  was  insufficient,  and  that  the  deed  could  not  be  read  in  evidence; 
and  (2)  that  the  certifying  officer  could  not  afterward  amend  the  oertift- 
cate.    Merritt  v.  Tatee  (Dl.),  128. 

9.  Registry  of — destruction  of  record.]  Wherp  a  deed  or  mortgage  ia  ones 
duly  recorded,  it  is  thenceforth  notice  to  all  the  world  even  though  the 
record  be  totally  deatroyed.    Shannon  v.  Hall  (DL),  146. 
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8.  ^—0  A  mortgagee  leoorded  his  luortgage.  The  records  were  afterward  de- 
etrojed  hy  fire,  and  a  statute  was  passed,  providing  for  their  restoration, 
bat  the  mortgagee  took  no  steps  to  restore  his  record.  Afterward  the 
mortgagor  conveyed  to  a  bona  fide  purchaser  without  notice  of  the  mort> 
gage.  HM^  that  the  purchaser  took  the  land  subject  to  the  mortgage.  i5. 

Qof^enaiU  in,  for  quiet  enjoyment,]    See  Coyksast,  656. 

J}^/lciencif  in  land  deeeribed  in.]    See  Vbndob  and  Purchabsb,  70Ol 

DELIVERY. 
See  Salb,  619. 

DIVIDENDS. 
Eight  of  State  to  appropriate.]    See  Constitutional  Law,  671. 
•  On  ineolMnt^  eetaie,  how  made.]    See  Insolybnct,  754. 

DEVISE. 
!fb  foreign  corporation,  when  inwtUd.]    See  Forbigh  Gobfobatioh,  188. 
To iffife^^eet  of  eubeequent  diooree.]    See  Will,  807. 

DIVORCE. 

When  preeumed  —  etibeequent  marriage.]  A  husband  and  wife  separated,  and 
afterward  the  husband  lived  and  cohabited  with  another  woman  whom  he 
daimed  to  be  and  who  was  reputed  to  be  his  wife.  Nine  years  after  the 
wife,  with  knowledge  of  the  fact,  married  again,  and  lived  with  the  second 
husband  until  his  death.  In  a  proceeding  for  dower  out  of  the  estate  of 
the  second  liusband,  held^  that  it  was  a  presumption  of  law,  (1)  that  the 
first  marriage  had  been  dissolved  by  a  legal  divorce  before  the  second 
marriage,  or  (2)  if  the  second  marriage  was  originally  void,  that  a  subse- 
qaent  marriage  had  taken  place  after  the  legal  impediment  wm  ranoved. 
Slanehard  v.  lambert  (Iowa),  245. 

JBtfeet  of,  on  doeiee,]    See  Will,  807. 

DOG. 
See  Ahixals. 

-  DUB  PROCESS  OF  LAW." 
See  COHBTITUTIONAL  Law,  788. 

ELECTION. 

Ckmi9em  pf-^mandamMi.]  A  canvassing  board  has  no  power  to  throw  out 
returns  of  votes  which  are  genuine  and  regular  in  form  on  the  ground  of 
fraud  in  the  election ;  and  if  it  does  throw  out  such  returns,  may  be  com- 
polled  by  mandamus  to  reassemble  and  make  a  correct  canvass.  Lewie  v. 
Oommieeionera  (Kan.),  275,  and  note,  279. 

EMINENT   DOMAIN. 

By  the  United  Statee.]  The  United  States  may  exerdse  the  right  of  eminent 
domain  within  a  State  ;  but  a  State  cannot  exercise  it  in  behalf  of  the 
United  States.    Darlington  v.  The  United  Statee  (Penn.),  766. 
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Power  €f  State  aver  private  property  for  the  pubUe  good,}  See  CJoNsnTOTttWAL 
Law,  788. 

EQUITY. 

When  teiU  rekeve  from  a  eontraet  baeed  on  an  unlaifi^^  oonaideratmn,]    See 

NaaOTIABLB  LffBTBUMSira,  117. 

BQUITABLE  CONVERSION. 
See  FoBSiGN  Gobpobatiok,  188. 

ESTOPPEL. 

1.  In  paie^mUoftOe  torealeetate — eannt*  oporate  to  transfer  Htte  etatmte 
efflraude.}  Under  the  statate  of  frauds  it  ie  not  permiflBible  that  an  es- 
toppel in  paie  ehoold  work  a  transfer  of  the  legal  title  to  land.  Haifee  ▼. 
Livingeton  (Mich.),  588. 

S. .]    A  mortgage  on  land  was  foreclosed  and  the  land  sold.    It  was  then 

agreed  between  A«  the  mortgagor,  and  B,  a  second  mortgagee,  that  B 
should  buj  up  the  title  under  the  first  mortgage  foreclosure  sale,  and 
should  then  sell  the  land,  and  after  deducting  tiie  amount  of  his  own 
mortgage,  and  the  sum  paid  for  the  title,  pay  oyer  the  balance  of  the 
proceeds  to  A.  This  arrangement  was  carried  out  and  the  land  was  sold 
by  B  to  C  to  whom  A  represented  that  the  title  was  in  B ;  but  it  tuned 
out  that  the  foreclosure  of  the  first  mortgage  was  invalid,  and  that  the 
title  was  still  in  A.  Held,  that  he  was  not  estopped  from  asserting  it 
against  C  because,  otherwise,  it  would  be  permitting  an  estoppel,  resting 
in  parol,  to  transfer  the  title  contrary  to  the  statute  of  frauds,  lb, 

EVIDENCE. 

1,  Becorde  in  another  etUt^"  dander.]  In  an  action  of  slander  for  chaiging 
plaintiff  with  the  commission  of  a  crime,  the  record  of  acquittal  in  a  crimi- 
nal prosecution  for  the  same  crime  is  not  admissible  either  to  prove  the 
truth  of  the  charge  or  to  show  malice.     OoMey  v.  Wileon{U\.y,  08. 

S.  Opimone  of  non^^feeeional  teitneeeee  ae  to  teetator^e  eanity."]  Upon  the 
issue  of  a  testator's  sanity,  non*professional  witnesses,  although  not  sub- 
scribing witnesses  to  the  will,  may  testify  to  their  opinions  in  regard  to 
the  testator's  sanity,  founded  upon  their  knowledge  and  observation  of 
his  appearance  and  conduct.    Mardy  v.  MerriU  (N.  H.),  441. 

8.  B$preeewtationeofinturedaetoheaUh,inaetion  to  recover  book  money  paid 
on  a  Hfe  inefuraneopoUcy,]  In  an  action  to  recover  back  money  pa|d  on  a 
policy  alleged  to  have  been  procured  by  the  defendant  on  the  life  of  one  in 
feeble  health,  by  means  of  fraud  and  deceit,  hM,  that  statements  and 
complaints  of  the  person  insured,  such  as  usually  and  naturally  accompany 
and  furnish  evidence  of  a  present  existing  pain  or  malady,  were  admis- 
sible in  evidence ;  but  that  statements  and  representations  of  past  feeliags 
or  bodily  condition  were  not  admissible.  AAwry  Life  Inewremeo  Oom- 
pany  v.  Warren  (Mo.),  690. 

In  aeOonefor  eeduetion.]    See  SaDUcnoK,  9a 

Of  general  reputation  of  pUUntif  in  dandor  e^UL]    See  Slahdcb,  888. 
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Of  peeuniary  abOUy  in  acHana  ofaland&r,]    See  Slaitdsb,  808. 

Jhtrdt  not  (MdmUsible  to  reednd  a  wriUen  aetignment.]  8ee  Statuth  ow 
Frauds,  712. 

EXECUTION. 

Jmus  €f,  qfter  HmeUmUBd  bff  HaiuteJ]  A. statute  pioTlded  that  the  exeoatioii 
on  a  Jadgment  could  toue  '*  at  any  time  within  one  year."  Held,  that  an 
ezeoation  issued  after  the  year  was  Toidable  bat  not  Toid.  Morgan  r, 
Eeam  (lU.),  154. 

TtnOor  of  amount  of,  dieehargee  lion.]    See  Tbndsb»  612. 

EXECUTOR. 

1.  Oarr$fing  on  btuineee  of  deeodont-^  lialriliig  of  general  eetaie.]    When  the 

executor  of  an  estate,  who  is  not  authorized  to  do  so,  takes  the  personal 
assets  of  his  testator,  and  uses  them  in  carrying  on  the  former  trade 
and  business  of  the  testator  for  a  series  of  years,  for  the  purpose  of 
making  money  to  be  used  in  paying  the  debts  and  supporting  the  family 
of  the  testator,  consisting  of  a  widow  and  minor  children,  and  also  for  the 
purpose  of  keeping  up  the  business  for  the  minor  sons  when  they  should 
be  old  enough  to  take  charge  of  it,  and  in  so  doi^g  pays  off  all  the 
debts  of  the  testator,  hM,  that  the  general  assets  of  the  testator  in  the 
hands  of  an  administrator  de  bonis  non,  are  not  liable  for  money  borrowed 
by  the  executor  for,  and  used  in  carrying  on  such  trade  and  business, 
though  the  executor  acted  in  good  faith.    LucM  ▼.  Behrene  (Ohio),  '878. 

2.  .]    The  general  estate,  real  and  personal,  of  the  testator,  not  embarked 

in  such  business,  cannot  be  subjected  to  the  liabilities  incurred  in  its 
prosecution  in  the  absence  of  clear  and  explicit  authority  conferred  by 
the  will,  even  though  the  executor  acted  in  good  faith   lb. 

8.  -^— .]  When  by  the  will  all  the  estate,  real  and  personal,  is  deyised  sub- 
ject only  to  the  payment  of  debts,  the  deyisees,  as  well  as  the  creditors, 
hare  an  interest  in  the  estate,  that  cannot  be  defeated  or  incumbered  taj 
debts  oontracted  by  the  execuV>r,  not  authorised  by  the  wiU.  lb, 

Mag  be  wUneeeto  loiU.]    See  Will,  408. 

EXECUTORS  AND  ADMINISTRAT0B8. 
Salot  bg,  teho  mag  oonduoi,]   See  Adkinistbatob,  144,  and  noU,  14fiL 
AOomanoe  to  wkUnee.]  See  ADMorasTBATiON,  149. 

EXEMPTION. 
M^rom  taaoHon,]   See  Taxation. 

EXEBfPT  PROPERTT. 
AtkuhmoiU  ef.}  A0  BAVKBxnPTOT,  272. 

EXPERT  EVIDENOB, 
iS^WiLL,  441. 
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FELONY. 
iJhmpaunding  ]  See  Nhgotiabui  iNSTBUionrr,  117«  And  im#»,  ISl. 

FOREIGN  CORPORATIONS 

1.    Devise  to — conflict  of  laws,]  A  corporation  which  cannot  take  real  estate  by 
deviBe  in  the  State  where  it  was  incorporated  cannot  take  hj  deriae  ia 
another  State     Slarkujeather  y  American  Bible  Soeietif  (III),  IdS. 

%  Equitable  conwrrion  —cy  prM.]  Where  real  estate  ia  devised  to  a  corpoiatioii 
which  has  no  authoritj  to  take  by  deyise  a  court  of  equity  haa  no  power 
to  convert  such  real  estate  into  money  and  direct  the  payment  thereof  to 
such  corporation,  lb, 

8.  Validity  of  eonditiane  precedent  to  a  Hcenee  to  tranaaet  bueineee  in  a  State — 
removal  of  caueee  to  Federal  courts  —  revocation  of  license,  ]  A  State  statute 
required  foreign  insurance  companies,  as  a  condition  precedent  to  receiv- 
ing a  license  to  do  business  in  the  State,  to  agree  not  to  remove  into  the 
United  States  courts  any  actions  brought  against  them  in  the  State  court ; 
and  enacted  that  on  violation  of  such  agreement  by  an  insurance  oompanj 
it  should  "  be  the  imperative  duty  of  the  secretary  of  State  to  revoke  its 
license."  Held,  (1)  that  the  statute  was  constitutional ;  and  (9)  that  the  sec- 
retary might  be  compelled  to  revoke  the  license  by  mandamus  at  the  rela* 
tion  of  any  person  interested.    State  ex  reL  Drake  v.  DoyU  (Wla.),  m^ 

FORGED  CHECK. 
M9»w§ry  4ffman^  paid  on.]   ^Sm  Banks  akb  Bankhtg,  104. 

FRAUDS. 
Bee  CoHBPiRAOT ;  Statutb  of  Frauds. 

GARNISHEE. 
See  Limitation  of  Actions,  980. 

GIFT. 

Pmr^iffifiof  land — when  irrevocable  in  equity,]  A  father  made  a  panl  gift  of 
land  to  his  son,  and  the  latter  entered  into  possession  and  made  valuable 
improvements  in  reliance  upon  such  gift.  Held,  that  the  gift  was  inevo* 
cable  in  equity,  and  a  conveyance  of  the  land  to  the  son  would  be  de- 
creed.  Sardeity  v.  Biehardmm  (Md . ),  57. 

GRAND  JURY. 

1.  Venire  —  seal — amendment — remedial  stattUe,]  It  is  a  good  plea  in  abate* 
ment  to  an  indictment  that  it  was  found  by  a  grand  Jury  summoned  by 
venire  not  bearing  the  seal  of  the  court ;  and  such  defect  is  one  whiek 
cannot  be  cured  by  amendment,  nor  can  it  be  remedied  by  a  special 
stotute .     State  y.  Fleming  (Me.),  &52 . 

9.  Interest  of  jurors.]  It  is  no  ground  for  quashing  an  indictment  for  buiglaiy 
in  breaking  into  a  bank,  that  two  of  the  grand  Jurors  by  whom  it  was 
found  were  stockholders  of  the  bank.  BoUand  v.  Commmwsaitk  (Psbb,X 
758. 

LSbel  on,]  See  Oontbmft,  158. 
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aUARDIAN. 

0f  moOktr  to  appoirU  hy  icitt  afUr  dificrcs^  A  decree  of  divorce  was 
granted  for  the  fault  of  the  hnsband,  and  the  castodj  of  the  child  was 
given  to  the  mother.  HM^  that  the  father  had  no  further  control  of  the 
child;  and  that  a  guardian  appointed  bj  the  will  of  the  mother  was  enti- 
tled to  the  gnardianehip  of  the  child  aa  against  the  father.  WiXkiiMon 
y.  Darning  (Ql.),  109. 

fflGHWAY. 

1.  HffUiance  in — §team  engins  iBnoit,^  Plaintiff,  while  driving  along  a  highway, 
was  injured  hy  reason  of  his  horse  taking  fright  at  an  engine  mounted  on 
wheels  which  defendant  was  moving  along  the  same  highway  by  means 
of  steam  iM>wer.  In  an  action  for  damages  the  cotirt  charged  Uie  jury 
that  "  a  party  placing  upon  the  highway  any  vehicle  unusual,  and  calcu- 
lated from  its  appearance  and  mode  of  locomotion  to  frighten  horses  of 
ordinary  gentlenees,  is  liable  for  all  damages  resulting  therefrom."  MM, 
error.    Macomiter  v.  NichoU  (Mich.),  032,  and  noU,  628. 

%  Means  of  loeamoHon  —  negliffence."]  The  users  of  horses  and  similar  animals 
upon  highways  have  no  rights  superior  to  the  users  of  other  means  of 
locomotion ;  and  if  the  use  of  the  one  resnlt  in  injury  to  the  user  of  the 
other,  the  right  of  action  will  depend  on  the  question  of  negligence  which 
is  to  be  determined  by  the  jury.  lb, 

8.  Steam  engine,  not  a  nuisance,}  A  steam  engine  as  a  means  of  locomotioii  la 
a  highway  is  not  necessarily  a  nuisance.  lb. 

in  not  guarding  dangerous  street.]    See  'Sm»ijamsoB^  788. 


HOMESTEAD. 
AJUae^meniof.]  See  Bajulhufwy,  272. 

ILLEGAL  CONTRACT. 
Agreement  not  to  bid  at  assignees  sale,]    See  Contract,  8. 
Agreements  to  control  trade,]    See  Contbacts,  171. 
Limiting  location  of  raUroad  stations.]    See  Railroad,  128. 

IMPAIRING  OBLIGATION  OF  CONTRACT. 
See  CoNBTiruTiONAL  Law,  821, 481. 

INDICTBiBNT. 
{ffkarging  deferent  osfenses — verdict,]    See  V krdiot.  880L 
tk^ghimseg  ef^for  WMgyraog:]    See  Conbfiract,  719. 

INDORSEMENT. 
See  Nbgotiablb  iNSTRUioniTB. 

INDORSER. 

Cf  negotlMe  ImttnmenU  cannot  impeach  eoniideratiotL\    Bm 

INFANT. 

€fuardiiemfor,]    See  Guabdiak,  182. 

When  tutffeet  of  SMifdM*.]    Set  Cbikinai.  Law,  SO?. 
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hu(wnM4  iniereH  in  life  o/parmU.}    fiee  Inbubascb,  180, 741. 
ChvMniUal  of,  to  induiMal  eehooL]    See  Oonbtitutionai.  Law,  701 

INJUNCTION. 

WiU  not  be  granted  to  reatrmn  eoUeetian  of  tarn  to  pof  irreg^mr  ^jmIil]  8ee 
Municipal  Bohds,  141. 

At  lehoee  euii  granied  to  reeirmn  tarn  to  pa^  void  bande.]    See  Tazatioh,  Ml 

2b  reetrain  unlanq^  uee  of  ptdMo  eehool-houee,]  See  Public  ScHOOL-HOun; 
M8. 

INSOLVENCY. 

JHfidend  on  ineohonfe  eetaie — how  made,]  A,  the  makw,  and  B»  tlia  indoiMr, 
of  a  promiflsory  note,  madeaBsignmenta  for  the  henefit  of  their  raspeetlre 
ctediton.  Bach  estate  paid  a  dividend.  Held,  that  the  bolder  of  tbe  BDte 
was  entitled  to  a  diyidend  upon  the  whole  amount  of  the  aole  frani 
each  estate.   MiUer^e  B&taU  (Penn.),  754. 

mSURANCB. 


X,  Beeofiption  of  loeationqf  ineured  propertg^warrantg^"  contained  imJ^ 
A  policj  of  inmmnoe  was  issued  on  a  carriage  described  as  *'  eontained 
in  a  frame  bam."  The  carriage  was  destroyed  by  fire  while  at  a  carriage 
•hop  undergoing  repairs.  Held^  that  the  loss  was  coTered  by  tlie  policy. 
MeCHuor  ▼.  Oirard  Ine  Go,  (Iowa),  349,  and  note,  2S8. 

%  Bule  of  eonetruoHon,]  Policies  of  insoranoe,  like  other  oontraots,  are  to 
receive  a  reasonable  construction,  so  as  not  to  defeat  the  intention  of  the 
parties.     Weet  v.  OUUem^  Ine.  Oo,  (Ohio),  294. 

8l  (kmdUion  againet  aetigning  poUeg  —  aeeignmeni  to  parfnorJ]  When  the 
policy  contains  a  provision  that  the  assignment  of  the  same,  or  any  inter- 
est tiierein,  without  the  assent  of  the  company  indorsed  thereon,  avoids 
it,  such  a  sale,  and  the  assignment  by  the  retiring  partner  to  his  copart- 
ners, who  continue  the  business,  of  his  interest  in  the  poUcy,  does  not 
avoid  it.  Jb, 

4  Damagee,}  In  case  of  loss  after  such  sale  and  transfer,  the  remaining  part- 
ners, being  the  real  parties  in  interest,  should  sue  on  the  policy,  and  in 
such  action  they  are  not  limited  in  the  amount  of  recovery,  to  their  inter- 
est in  the  partnership  goods  before  such  sale  and  transfer,  but  can  recover 
for  the  whole  loss.  lb, 

IL  Condition  avoiding  poUeg^-'" leiey  on  "  proportif,]  A  policy  of  insurance  on 
a  building  was  conditioned  to  cease  at  and  from  the  time  that  the  property 
''shall  be  levied  on  or  taken  into  possession  or  custody  under  any  pio- 
ceeding  in  law  or  equity.**  A  mechanics'  lien  was  filed  against  the  build- 
ing, judgment  rendered  and  execution  issued  thereon,  and  the  property 
was  advertised  to  be  sold.  Before  the  day  of  sale  the  building  was  burnt. 
Held,  that  the  levy  did  not  terminate  the  risk,  and  that  the  iasursn 
were  liable.    Inewranee  Company  v.  O^Mdleg  (Penn.),  769. 
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6L  — .]  SembU,  thAt  the  ooiiditlo&  aToiding  the  poUey  in  oaae  the  piopertj 
"dudl  be  levied  on  or  taken  into  pooeeaaion/'  had  speoial  reference 
to  personal  property.  lb, 

LZFB. 

7.  Insurable  iiUereti  qf  mm  in  l\fe  of  father,]  A  eon  hae  an  inanrable  interest 
in  the  life  of  his  father  eapedaliy  where  the  son  is  liable  under  the  poor 
law  for  the  support  of  the  father.  Reterve  Mutual  Inwranee  Company  ▼. 
ira7M(Penn.),741. 

"S.  .]  The  relation  of  father  and -son  does  not  give  the  son  an  insurable 

interest  In  the  life  of  the  father,  unless  the  son  has  a  well-founded  or 
reasonable  expectation  of  some  pecuniary  adTantage  to  be  deriTod  from 
the  continuance  of  the  life  of  the  father.  O-uardian  MtOual  Lift  in- 
•wranM  Co,  y.  Hogan  (UL),  180. 

0.  Eateemoe  ingwrance,]  Though  a  pezson  may  have  9ome  insurable  interest 
in  the  life  of  another  as  creditor  or  otherwise,  yet  if  he  cause  that  life  to 
be  insured  for  a  sum  largely  in  excess  of  any  loss  that  he  can  possibly 
suffer  by  the  death  of  such  person,  the  presumption  is  that  the  ]^lioy  Is  a 
wager  policy,  and  invalid,  lb, 

10.  ^  For  benefit  of  wife  and  ehUdren" — distribution  of  proeeede.]  A  man  pro- 
cured a  policy  of  insurance  on  his  life  "  for  the  benefit  of  his  wife  and 
duldren,"  and  payable  ^  to  the  said  assured,  their  executors/'  etc.  EM, 
that  the  money  assured  was  to  be  distributed  among  the  beneficiaries 
equally,  and  not  according  to  the  statute  of  distribution.  Cragin  v.  Cragin 
(Mo.),  688. 

BMenee  in  action  to  reeov&r  back  money  paid  on  poUoy,]    See  ByidbnoBv  000. 

INSURABLE  INTEREST. 
See  Insxtrakcb,  180,  741. 

INTEREST. 

Usurious,]    See  Usubt. 

N&npaifment  of  di^onore  promissory  note,]  5m  Nbqotiablh  iNflrrRXimHT,  7S8. 

JUDGMENT. 

Of  a  Confederate  court— e feet  of  in  another  St€Ue  ^Jurisdiction  ^authority  oj 
attorney.]  An  action  was  brought  in  Arkansas  in  1857  against  a  citiaen 
of  Ohio,  who  appeared  therein  by  an  attorney  duly  authorized  and  filed 
his  plea ;  in  1861,  after  the  State  had  seceded,  the  action  was  tried,  the 
same  attorney  defending  it,  and  Judgment  rendered  for  the  plaintiflT.  In 
an  action  on  such  Judgment  brought  in  Ohio,  held,  (l)that  want  of  juris 
diction  in  the  Arkansas  court  could  be  shown;  (2)  that  the  Judgment  wa» 
void  as  the  Judgment  of  a  court  created  by  unlawful  authority ;  (8)  tliat 
the  attorney  oould  not  confer  Jurisdiction  by  consent.  Ponnyfiit  v.  Fboto 
(Ohio),  84a 

JX7DICIAL  SALES. 
Who  may  conduct.]    See  ADmNiSTBATOB,  144,  and  note^  145. 
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JUBISDICTION. 

1.  Of  admiral^f  and  mariHme  causes -^arinTigimnan^^  ThaOliio 

liTer  being  a  nayigable  river  of  the  Uuited  States,  not  ^wniy^MjMl  with  the 
lakes,  under  the  judiciary  act  of  1789,  exdosiTe  original  cognixanee  of 
all  dvil  caoMS  of  admiralty  and  maritime  juriadiction  arising  thereon  is 
▼ested  in  the  District  Coarts  of  the  United  States,  saving  to  suitors,  how- 
ever, in  all  cases,  a  common-law  remedy,  where  the  common  law  is  com- 
petent  to  give  it.    Steamer  Petrel  y.  Dumont  (Ohio),  897. 

%  What  are  maritime  eofUraete.]    Contracts  for  repairs  or  supplies  furnished' 
to  a  boat  or  vessel  at  her  home  port  are  maritime  contracts,  and,  therofers, 
come  within  the  admiralty  jurisdietion  of   the  United  States  District 
Ciourts.    But  contracts  for  boat  or  shipbuilding  are  not  maritime  contracts, 
and,  therefore,  do  not  fall  within  that  jurisdiction.  lb. 

8.  Test  of  jurisdietion,]  The  test  of  admiralty  jurisdiction  under  the  act  of 
1789  is  the  nature  of  the  claim  on  which  the  suit  is  founded,  and  is  not 
the  form  of  remedy  resorted  to.  When  the  claim  is  maritime,  it  comes 
within  that  jurisdiction  exclusively,  excepting  only  the  right  of  suitorB  to 
pursue  common  law  remedies,  or  what  is  equivalent  thereto  in  other 
courts,  lb. 

4.  Proceeding  under  the  Btate  law,]  A  suit  by  a  proceeding  in  rem  against  a 
boat  or  other  craft,  under  the  watercraft  law  of  this  State,  for  the  breach 
of  a  maritime  contract,  is  not  a  oonunon-law  remedy,  witliin  the  meaning 
of  the  saving  to  suitors  of  such  remedies  by  the  act  of  1789.  lb. 

5.  .  ]    A  suit  in  rem,  under  the  watercraft  law  of  the  State,  on  a  daim  for 

repairs  or  supplies  to  a  boat  or  craft  navigating  the  Ohio  river,  is  not  a  mere 
proceeding  to  enforce  a  lien,  but  it  is  also  a  civil  action,  founded  on  a  con- 
tract ;  and  when  the  claim  is  a  maritime  contract,  the  proceeding  in  rem 
cannot  be  resorted  to  in  the  State  court,  for  upon  such  contracts  that  remedy 
is,  by  the  Constitution  and  laws  of  the  United  States,  vested  exclusively  in 
the  United  States  District  Court,  lb. 

6.  Oontraetsfor  supplies  or  repairs  in  home  port.]  No  maritime  lien  arises  on  a 
contract  for  repairs  or  supplies  furnished  to  a  boat  or  vessel  in  her  home 
port ;  therefore,  it  is  competent  for  the  States,  in  such  cases,  to  create  liens 
therefor,  and  to  provide  remedies  for  their  enforcement  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admiralty  courts,  lb. 

T.  .]    The  lien  given  by  the  watercraft  law  of  the  State  on  contiacta  for 

repairs  or  supplies  to  a  domestic  boat  or  craft,  engsged  in  inter-State 
commerce  on  the  Ohio  river,  cannot  be  enforced  by  a  proceeding  in  rem 
against  the  boat  or  craft  in  the  State  court ;  for  that  proceeding,  in  such 
cases,  is  within  the  exclusive  jurisdiction  of  the  United  States  District 
Court,  lb. 

Btaie  courts  friU  not  ertforee  bankruptcy  law.]    iSM  Bahxbuftot,  886. 

When  State  court  will  hold  abjudication  void.]    See  BaSKBtiFTCT,  IM. 

JUBOa 
What  easpression  of  opinion  disquai^fles.]    A  person  who   has  exprsiod  an 
opinion  that  one  undergoing  imprisonment  for  a  criminal  offlsose  bis 
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bem  soAeleBtlj  punished,  and  who  has  signed  a  petition  for  his  pardon^ 
is  not  a  competent  jnror  npon  the  trial  of  a  dyil  action  against  the  pris- 
oner  founded  upon  the  same  charge.    A^biury  Hf6  Im.  Oo,  y.  Wanrmk 

Bee  Qrahd  Jury. 

JUSTIFICATION. 
See  Slandeu. 

LANDLORD  AND  TENANT, 

Vmief  kmdhrd  ffr  rmU,]  One  who  purchases  of  a  tenant  property,  other 
than  crops,  and  remoYos  the  same  from  the  leased  premises,  takes  it 
freed  from  the  lien  of  the  landlord  for  rent,  even  if  he  knew,  at  the  time 
of  the  purchase,  that  the  tenant  owed  rent  and  that  the  landlord  was 
about  to  distrain  therefor.    Hodden  y.  Kniekerbocker  (111.)*  80. 

LANDS. 
Mi  tff.l    See  GoYniAiiT;  Vfitdob  and  Pubohasbb. 


LEASB. 
OmaUm  mp/cr  Mm  enfiOure  crops,]    See  Mortqagr,  644,  tmd  mU, 

LEGAL  REPRESENTATIVEa 

See  Tbust,  85. 

LEX  LOCI  CONTBAOTUa 
See  Mabbiagb,  678, 688. 

LIBEL. 
Cm  irmdjmrg*]    Se$  Oohtbicft,  158. 

LIFE  IN8URAN0B. 
See  Inbubanob. 

LIMITATION  OF  ACTIONa 

S/obkfwledffmmUioa  ttranger^gamiehee.]  Aa  acknowledgment  of  a  debt  to 
a  stranger  will  not  aYoid  the  running  of  the  statute  of  limitations;  and, 
therefore,  where  defendant  was  summoned  as  garnishee  of  plaintiff  in  an 
•flUon  brought  hy  a  third  partj,  and  by  his  answer  admitted  that  he  owed 
money  to  plaintiff,  held,  that  plaintiff  could  not,  In  an  action  by  him 
against  defendant,  aYail  himself  of  this  admission.    Sib^rt  y.  WHder 

US  PENDENS 
Bee  AcTiOK,  870. 

LORD'S  DAY. 
See  Sunday. 

MALICIOUS  PROSEOirnON. 

£M0%  ftr  pnemHmg  anetobe  indicted  an  ehargee  net  eoMIU/Mng  a  crime,] 
A  fidaely  and  malldiwly  staled  to  the  prosoenting  attorney  that  B  had 

VoL.ixn.— 100 
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committed  certain  acts  which  the  proeeeuting  attorney  decided  to  conetl 
tute  a  crime,  and  thereupon  caoeed  B  to  be  indicted  upon  A'e  teetimony, 
B  waa  acquitted  upon  the  ground  that  the  facta  alleged  did  not  coaili- 
tute  the  crime  charged.    Heidt  that  A  waa  liable  to  B  lor  malialoaa  pm^ 
cutlon.    Dewnit  y.  Ryan  (N.  Y.^  685. 

MANDAMUS. 
2b  eanvoising  board,]    See  EuBcnoN,  975,  naU,  879. 
2b  cof^&r  right  <tf  sepuUure,]    8m  CsmnoiT,  748. 


MARFTIMB  OONTRAGT& 
8m  JjjBJSDixrnam,  887. 

MABBIAOE. 

1.  SIfeei  of  8kUe  itatuUi,  oi  to,]  By  the  law  of  North  OaToHna,  marriagea  be- 
tween  negroes  and  white  pertMne  were  nnlawf d1.  A  white  woman  left 
the  State  in  order  to  be  married  in  another  State,  to  a  negro  reeideoft 
thereof,  and  not  intending  to  return.  She  waa  eo  married  and  afterward 
did  return  with  her  huaband.  HM,  that  the  marriage  waa  TaUd  in  North 
Cl^krolina.    State  ▼.  Bau  (N.  C).  678. 

X  State  itatutsi  M  to — iea/oing  State  to  apoid — lea  loot  contraetue.]  A  negro 
and  a  white  person,  between  whom  marriage  was  prohibited  in  North 
Carolina,  left  the  State  for  the  purpose  of  ayolding  the  law,  and  with  intent 
to  return,  and  were  married  in  another  State  where  such  marriagea  were 
lawful.  Eeld,  that  the  marriage  was  not  valid  in  North  Oarolina.  State 
T.  Smnedy  (N.  C),  688. 

SMdenee  of  of  or  of  not  adimieeSbie  in  aetian  for  aaAMtfoA.)    See  9mnanam^ 

9a 

FiU—  rew>eaHon  of  by-]    See  Well,  161 
FrteumpUon  ae  to  validity  of]    See  Diyobob,  94ft. 
Second  marriage.]    See  Bioaict,  581. 

MASTER  AND  SEBYANT. 

Aetion  for  entieing  away  servant —damagee.]  A  master  may  maintain  an  a» 
tion  against  any  one  who  knowingly  and  willfully  entices  away  his  serf<- 
ant ;  and  may  recover  exemplary  damages  therefor.  Biifby  v.  JhuUof^ 
(N.  H.),  475,  and  note,  485. 

LidbUity  of  eervant  who  bume  hie  maeter's  houee  by  proeurememt  ef  waiTfrj 

See  AB80M,  569. 

MISTAKE. 

iSMPATMBNT,  557. 

MONET  HAD  AND  BBOBIVED. 

Reoaevry  of  fMrtytfyv^M  on  forged  ekeek,]    ^ImBahxbasd 
Money  paid  on  iUegal  aeeeeement,]    iSto  Taxation,  619. 

MONOPOLIES. 
A0  Municipal  Gobporations,  961. 
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MOBTQAQB. 

t]fprcp0Hiif  not  acquired  ^e&nditian  in  Isam^  far  Mm  on  wopo  to  U  grown.'\ 
A  leane  proTided  that  the  lessor  ehoald  have  **  a  lien  aa  security,  for  the 
pajment  of  the  rent  on  all  goods,  implements*  stock,  fixtures,  tools  and 
other  personal  property,  whidi  may  be  put  on  said  premises,  said  lien  to  be 
enforced  on  the  non-payment  of  rent/'  by  taking  and  sale  as  in  case  of  a 
chattel  •mortgage.  Default  being  made,  the  lessor  seized  farm  produce 
and  stock  and  sold  it,  and  the  lessee  brought  an  action  for  oonTcraion. 
HM^  that  the  proyision  was  in  substance  a  chattel  mortgage ;  that,  as 
the  property  was  not  then  in  existence  or  acquired,  it  conveyed  no  pres- 
ent legs!  title,  but  was  a  valid  license  to  enter  and  seise  the  property  if 
in  existence  on  default,  and  that,  after  such  entiy  and  seisure,  the  title 
vested  in  the  lessor.  HM,  also,  that  in  equity  the  lien  would  attach  and 
bind  the  property  as  soon  as  acquired.  MoOaftoy  ▼•  WooMn  (N.  T.^ 
044,  and  noU, 

l>6§irua%on  of  rooord^effoei  of]    Boo  Dbbd,  140. 

P%ea  of  usurif  to.]    See  Usury,  287. 

MUNICIPAL  BONDS. 

1  Dtfeetiw  execution — rettraining  taa  for.]  A  county  was  duly  anthoriied 
by  statute  to  issue  bonds  to  be  signed  by  certain  officers,  and  counter^ 
signed  by  the  treasurer.  The  bonds  were  issued  without  being  so  coun- 
tersigned. EM,  that  a  court  of  equity  would  not  enjoin  the  collection 
of  a  tax  levied  for  their  payment.    MeMn  ▼.  Lisenbif  (Dh),  141. 

%  (her^iatue — tovhat  eoDtemt  wMd,]  Municipal  bonds  issued  to  an  amount 
beyond  that  limited  by  the  Constitution  and  the  statutes,  but  otherwise 
lawful,  were  transferred  to  bona  fide  holders  for  value.  HM,  (1)  that 
the  bonds  issued  in  excess  of  the  limit  were  void ;  (2)  that  the  bonds 
were  valid  to  the  amount  and  (they  all  being  issued  as  a  part  of  one 
transaction)  a  recovery  may  be  had  on  any  bond  for  such  proportion 
of  its  ftoe  as  the  maximum  issue  authorised  by  the  Constitution  bears 
to  the  whole  issue,  and  (8)  that  a  tax  levied  to  pay  the  bonds  was  valid 
only  for  the  amount  authoriied.    McPhereon  v.  Footer  (Iowa),  21A. 

Void^pofrtiee  to  action  to  onioin  tamfor,]    See  Taxation,  264. 

MUNICIPAL  COBPOBATION. 

1.  Bight  of  to  tam  ite  own  bonde.]  The  stock  of  a  municipal  corporation, 
payable  and  transferable  only  at  the  treasury  of  the  corporation,  has  its 
eitue  within  the  corporation,  and  the  corporation  may  lawfully  tax  it 
whether  held  by  a  non-resident  or  a  resident.  Jenkine  v.  Oharle&ton 
(8.C.),  14. 

t. poffment  of  tax  how  or^oreed,]    Where  a  dty  taxes  its  own  stock,  it 

may  enforce  payment  by  deducting  the  amount  of  the  tax  from  interest 
due  on  the  stock.  lb, 

8w  Powere — right  to  grant  tnonopoliee.]  A  dty  was  authorized  by  Its  charter 
to  "  license,  tax  and  regulate*'  omnibuses,  ffeld^  that  it  had  no  power  tn 
grant  an  exclusive  right  to  run  omnibuses  within  its  limits.  Logan  v. 
F^The  (Iowa),  261. 
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4.  IAa!bUUie$  for  injuries  occasioned  by  a  sewer. "l    A  city  oonstmeted  a  Mwer  m 

anskillf  ally  that  it  became  obstracted  and  caased  water  to  set  back  on  to 
plaintiff's  premiaes  to  his  injury.  Heid,  that  the  city  was  liable.  Rows 
▼.  Portsmouth  (N.  H.),  464. 

5.  .J  In  maintaining  a  public  sewer  a  city  is  bound  to  use  the  same  de- 
gree of  care  and  prudence  as  would  be  required  of  an  individual.  lb. 

» 
6   .]     Although  a  municipal  corporation  be  not  required  by  law  to  bmld 

sewers,  yet  if  it  have  authority  to  build  them,  and  voluntarily  undertake 

to  do  so,  it   will  be  liable  for  any  injury  occasioned  by  its  negligence 

or  misfeasance  either  in  building  or  maintaining  them.  lb. 

7.   When  not  liable  for  errors  in  plan  of  improvements.]    Municipal  oorporatioaf 

are  not  liable  for  injuries  resulting  from  the  plan  of  a  public  work,  ws 

distinguished  from  its  mode  of  execution,   unless  such  plan  must  neoe» 

sarily  result  in  a  direct  invasion  of  private  property.    Detroit  v.  Beekman 

(Mich.),  507,  aud  note,  510. 

6.  .]    Plaintiff's  intestate,  in  driving  through  defendant's  streets,  ran  off 

the  end  of  a  culvert  and  was  killed.  In  an  action  for  damages  on  the 
ground  that  defendant  was  negligent  in  building  a  culvert  so  short  as  to 
render  the  iftreet  dangerous,  held,  that  the  defendant  was  not  liable, 
as  the  defect  was  in  the  plan  of  the  culvert.  lb. 

9.  LUxbiiity  of  for  faiiu/re  of  ioater-works-^  damages.]  A  mnnielpel  corpora^ 
Hon  laid  water-pipes  through  the  city  which  any  one  might  connect  with 
his  house,  and  use  on  payment  of  a  certain  water-rent.  The  pipe  with  whidi 
plaintiff's  house  was  connected  was  so  carelessly  laid  that  it  froxe  and 
burst,  thereby  depriving  plaintiff's  tenants  of  water,  on  which  ground 
they  abandoned  the  premises.  Held,  that  plaintiff  could  recover  of  the 
dty  the  water-rent  paid,  while  deprived  of  the  use  of  the  water,  but 
not  for  damages  in  being  deprived  of  the  water,  or  for  loss  of  tenaata. 
Smith  V.  Philadelphia  (Penn.),  781. 

Negligence  of  in  not  guarding  dangerous  street.]    See  Nboligbncb,  788. 

Assessments  for  betterments  —  impairing  obligation  of  contracts.]  Sss  G6s- 
STiTCTiONAL  Law,  321. 

rule  as  to.]    See  Asbrssmbnts  fob  Local  Impbotbmbnts,  760. 

MURDER. 
When  infant  subject  of]    See  Cbcicinal  Law,  367. 

NATIONAL  BANK. 

1.  Increase  of  capital  stock  —  tasoation  of  increased  stock.]  Where  a  natiooal 
bank  voted  to  increase  its  capital  stock,  and  the  requisite  number  of  new 
ehares  were  subscribed  and  paid  for  before  the  let  January,  1878,  and  a 
semi-annual  dividend,  declared  as  of  that  day,  was  paid  upon  the  new 
shares,  as  well  as  the  old,  but  such  increase  of  capital  was  not  approved  by 
the  comptroller  of  the  currency,  nor  his  certificate  issued  until  the  5th 
Janoarj,  1879 :   EM,  thai  such  new  sliareB  were  noi  the  saljeoti  of 
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taxation  under  an  ordinance  imposing  a  tax  on  bank  sharee  "  in  the  hands 
of  the  tax  payen  on  ihe  let  January,  1872."  Charleston  v.  Peoplt^s  Ifa- 
tunud  Batik  (&.C.),  1. 

%•  OapUal — haw  inersated,]  There  can  be  no  increase  of  the  capital  of  a  na- 
tional bank  until  the  comptroller  of  the  currency  approyes  thereof  and  ia- 
auea  his  certificate,  as  provided  by  section  18  of  the  Act  of  Congress  pro- 
Tiding  for  the  organisation  of  national  banks.  76. 

B.  Iknoer  of,  to  take  eoWUoral  teewrUy — depodUfor  mtfe-keeping  —  metuure  of 
damages  on  lose  of  bonde,"]  A  national  bank  receiTod  from  a  customer  bonds 
as  collateral  security  for  a  debt  then  existing,  and  for  future  obligations. 
Afterward,  and  after  the  customer  had  paid  his  indebtedness,  the  bends 
were  stolen  from  the  bank.  Held,  (1)  that  the  bank  was  not  a  gratuitous 
bailee  of  such  bonds  ;  (2)  that  it  had  power  to  take  the  bonds  as  secur- 
ity for  existing  or  future  loans ;  (8)  that  it  was  liable  if  it  failed  to  exer- 
cise ordinary  care  and  diligence  in  keeping  the  bonds;  and  (4)  that  the 
measure  of  damage  was  the  Talue  of  the  bonds  when  stolen  and  not  when 
demand  of  them  was  made.     l%ird  IfaHonal  Bank  ▼.  Boyd  (Md.),  86. 

4.  Sale  of  stock  bif  pledgee  to  awnd  personal  liahUUy.]   Stock  in  a  national  bank 

was  pledged  to  secure  a  debt,  with  power  to  the  pledgee  to  sell  it  on  de- 
fault of  payment.  HM,  that  a  sale  by  him  pursuant  to  the  power  was 
not  voidable  as  a  fraud  on  creditors  of  the  bank,  though  he  sold  because 
he  believed  the  bank  insolvent,  and  in  order  to  escape  personal  liability 
as  a  stockholder.    Magruder  v.  Colston  (Md . ),  47 . 

5.  LiaMlUg  of  pledgee  of  stoek.]    Persons  who  hold  stock  of  a  national  bank  in 

pledge,  the  certificates  of  which  stand  on  the  books  of  the  bank  in  the 
name  of  the  pledgee,  are,  in  contemplation  of  the  national  banking  act, 
stockholders,  and  so  long  as  they  thus  hold  the  stock  in  pledge  are  resiM>n- 
Bible  to  the  creditors  of  the  bank  In  proportion  to  the  amount  so  held.  lb, 

8.  Taxation  of  surplus  capital.]  The  surplus  capital  of  national  banks,  in 
excess  of  the  amount  they  are  required  by  law  to  keep  on  hand,  is  tax- 
able by  the  States  in  which  the  banks  are  located.  First  NaHonal  Bank 
V.  Peterborough  (^.U.),  416,  and  note^  480. 

7.  Tarnation  of^  byBtaJtts.]  The  act  of  Congress  of  June,  1864,  in  relation  to 
the  taxation  of  national  banks  does  not  curtail  State  power  as  to  the  sub- 
ject of  taxation,  or  cut  off  the  right  to  exempt  certain  kinds  of  property  if 
a  legislature  chooses  to  do  so.  Its  only  object  is  to  prevent  unfriendly 
discrimination  against  national  banks.  Adaims  v.  Maiyor  tf  NaehfriUe 
(U.  S.  Sup.),  note,  480. 

NAVIGABLE  RIVEBS. 
See  JuBisDicnoN,  897. 

NBGLIGENCE. 

L  Duty  of  railroad  company  toward  one  unta/u^fufiy  walking  on  its  traek.\ 
Plaintiff,  while  passing,  for  liis  own  convenience,  over  a  portion  of  defend- 
ant's railroad  line,  where  the  public  were  in  the  habit  of  passing  and  re- 
passing, was  injured  through  the  alleged  negligence  of  defendant.    HM, 
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that  the  right  of  way  was  the  exclusive  property  of  the  defendant;  that 
the  fact  that  the  defendant  liad  paeeively  permitted  others  to  oae  it  aa  a 
foot  waj  gave  plaintiff  no  right  thereon,  and  impoeed  no  datjr  on  the  de- 
fendant to  provide  safe-guardB  against  the  dangers  incident  to  such  luse, 
and  that  the  defendant  woold  only  be  liable  for  willfal  injoiy  or  grosa 
negUgenoe.    ISinaii  Central  R,B,  Co.  v.  Godfrey  (l\\.\  118. 

%,  Cf  eUy  in  not  guarding  a  dangeroue  ttreet  —  proximate  and  remote  eauee.] 
Plaintiff's  horse,  while  being  driven  on  defendant's  road,  was  frightened 
by  a  locomotive  on  an  adjacent  railroad,  became  unmanageable,  and  fell 
from  the  road,  along  which  was  no  barrier,  down  a  precipice  and  was 
killed.  The  jury  found  that  the  city  was  negligent  In  not  placing  barrien 
along  the  roadside  at  the  point.  Held,  that  the  defendant  was  liable  for 
the  damage.    Heg  v.  PhOadelphia  (Penn.),  788. 

8 .  Contributory  negligence — burden  of  proof]  In  an  action  to  recover  for  in- 
juries caused  by  defendant's  negligence,  the  burden  is  not  on  the  plaintifl 
to  prove  that  he  was  in  the  exercise  of  due  care,  but  if  the  defendant 
rests  his  defense  on  the  contributory  negligence  of  the  plaintiff  the  boidsn 
is  on  him  to  prove  such  negligence.    Hoyt  v.  Hudeon  (Wis.)>  714. 

Wtat  w,  on  part  of  bank  in  preeermng  eeeuriHee.}  See  NAnoHAL  Bask,  85. 

In  eanetruction  ofeeieere.]    See  Municipal  GoBPORATioir,  404. 

Liability  of  eitiee  for.]   i6^  Municipal  Ck>BFOiLATioira. 

NBGOTIABLE  INBTRITMENT. 

1.  Negotiable  note  of  corporation — efeei  of  eeal,]   The  promisaory  note  of  a 

corporation,  negotiable  in  form,  is  a  negotiable  promisaory  note,  notwith- 
standing it  bears  the  seal  of  the  corporation.  Central  National  Bank  v. 
Charlotte  li.  IL  Co.  (S.  C),  Id. 

2.  Coneidcration — agreement' to   dieeontinue  criminal  proeecution.]    A  prom- 

issory note,  and  a  mortgage  to  seenre  it,  were  given  in  conaideratlon  that 
a  prosecution  for  a  felony  should  be  diaoontinued.  The  mortgage  was 
afterward  foreclosed  by  a  proceeding  in  wliieh  a  want  of  consideration 
could  not  be  pleaded  as  a  defense,  and  the  property  was  sold  to  an  sgeot 
of  the  mortgagee.  Held,  (1)  that  the  consideration  of  tha  note  and  mort- 
gage was  illegal  and  void  ;  and  (2)  that  a  court  of  equity  woold  cancel  the 
note  and  mortgage,  and  set  aside  the  foreeloaore  and  the  sale.  Hmdereon 
V.  Palmer  (111.),  117,  and  note.  131. 

'8.  Fraud  bdteeen  maker  and  eurety  —  when  payee  not  <i^eeted  by.]  Inanaetioa 
by  the  payee  of  a  promissory  note  against  the  surety  thereon,  the  latter  in- 
terposed the  defense  that  he  was  induced  to  sign  the  note  by  the  fraud  and 
circumvention  of  the  maker.  Held,  not  a  good  defense  without  proof  that 
the  payee  participated  in  or  was  cognisant  of  the  fraud.  Andereon  v. 
Wame  (III.),  88. 

4  Indoreer  of,  eannot  impeach — icilneee.]  The  indorser  of  a  negotiable  paper 
is  not  a  competent  witness  to  impeach  its  consideration.  Dewy  v.  War- 
riner  (111.).  91.  and  note,  98. 

5.  Indoreemeni  —  limitation  of  epedal  indoreement.]  The  payee  of  a  negoti- 
nble  note  wrote  and  signed  his  name  to  the  following  words  upon  the 
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Imk  tlMieof :  "I  this  6bj  sold  and  deliTerad to  Gatheiine  M.  Aduu  the 
within  note."    Held,  that  he  waa  liable  aa  an  oidinarj  indoraer.     Adams 

C  fkindajf  note  MeetUed  on.]  A  promiaaoiy  note  aigned  on  Sunday,  but  not 
deliyeied  ontil  Monday,  U  Talid.    King  t.  FUming  (UL),  181. 

7.  When  agent  liable  a$  principal.]  The  truatees  of  a  church  gave  a  prom- 
iwory  note  for  a  ehnrch  debt,  describing  themaelTea  in  the  body  of  the 
note  aa  *'  trustees  of  the  church,  and  after  their  signatures  Appending 
the  word  "  trustees.^'  £^eld,  that  they  were  indiyidually  liable  on  the  note 
Po%oeri  r.  Brigg$  (111.),  175,  and  nets,  179. 

8L  AUeraUon  qf —  when  agente  UabU  m  prineipal$,\  A  note,  purporting  by  its 
temui  to  be  the  personal  promiae  of  the  makera,  waa  signed  by  A,  B,  &  C* 
'*as  tmatees  of  the  First  Universalist  Society;"  a  blank  being  left 
abore  these  worda  for  the  signature  of  D,  a  fourth  trustee  ;  and  the  note 
waa  deliTored  to  the  payee  to  obtain  that  signature,  which  he  did  after 
tearing  off,  without  IVs  knowledge,  the  deecriptiye  words.  Held,  that 
the  makers  would  have  been  personally  liable  on  the  note,  even  had  the 
descriptive  words  not  been  torn  off;  and  that,  therefore,  the  note  had  not 
been  materially  altered  when  D  signed  it,  and  that  he  was  liable  on  it. 
Barlmgame  ▼.  Breweter  (111.),  177,  and  note,  179. 

Sl  AUeraUanof — tehennot  material — innocent  alteration,]  The  payee  of  a 
note,  desiring  to  transfer  it,  and  being  ignorant  of  the  appropriate  method, 
erased  his  own  name  and  inserted  that  of  the  transferee;  but  subse- 
.  quently  and  before  delivery  restored  the  instrument  to  its  original  form 
and  transferred  it  by  indorsement.  BM,  that  the  alteration  was  not  ma- 
terial.   EorttY.  Wagner  llow),  mi, 

IOl  Promieeorjf  note — diihonored  hg  non-paiyment  of  iniereet^  Apromisaoiy 
note,  bearing  interest  payable  annually,  was  indorsed  before  maturity, 
but  after  an  installment  of  interest  was  due  and  unpaid.  Held,  that  the 
note  was  dishonored  and  that  the  indorsee  took  it  subject  to  all  eqnltlea 
between  the  original  parties.    HaH  ▼.  SUekneg  (Wis.).  728. 

Bemk  eheeke.    See  Bahxb  and  Bankiho,  185. 

Jbiywi  eheek-^reeo^eryof  moneg  paid  on.]    Bee  Bankb  ahd  Bahkiho,  104. 

NUISANCE. 
atmm  engine  in  kSgkma^,]    See  Hiohwat,  ftSa 

ONUS  PROBANDI. 
€f  eenkibutorg  neifiigeneeJ]    See  Nboligbngb,  714 

PARDON. 

After  "ean^ietion"'-' pending  an  appeal.]  The  goremor  was  anthoriied  to 
grant  pardons  "  after  oonTiction."  Held,  that  a  pardon  after  Terdiet  and 
Judgment  but  pending  an  appeal  taken  by  the  prisoner  was  valid.  AM 
T..dlMNMMl0r(N.  0,875. 

PABBNT  AND  CHILD. 
MMet  tMy  w^petnt  gmmdiim  df  wtt  etfter  dieoree.]    See  QsuaauM,  Wk 
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lniUfabUini&rsai^S9tiim^f0  of  father.]    8$e  Imiorabgk,  100, 741. 

Validity  of  ttahUe  requiring  paup&r  ehOdren  to  he  eommiUed  to  induetritd 
tehooU.]    See  Cohbtitutional  Law,  709. 

PAROL  EVIDENCE. 
Wei  admieeible  to  reeeind  a  written  aetiffnment.]    See  Statute  or  Frauds. 

PARTNERSHIP. 

1.  WJiat  eonetittaee,]  The  liabilitj  of  one  partner  for  the  oontracts  of  another, 
when  not  estopped  from  denying  the  liabilitj,  is  founded  on  the  relation 
thejr  Boatain  of  being  each  principal  and  agent  in  the  joint  bouneat. 
That  relation  ia,  therefore,  the  true  teat  of  a  partnerahip,  and  the  liabilitj 
rests  on  the  ground  that  it  was  incurred  on  the  express  or  implied  author- 
itj  of  the  party  sought  to  be  charged.     Harvey  ▼.  ChUde  (Ohio),  887. 

9.  Participation  in  proflte.']  Participation  in  the  profits  of  a  business,  though 
cogent  eyidence  of  a  partnership,  is  not  necessarily  dedsive  of  the  ques- 
tion .  The  evidence  must  show  that  the  persons  taking  the  profits  shared 
them  as  principals  in  a  joint  business,  in  which  each  has  an  express  or 
implied  authority  to  bind  the  other.  lb. 

&  -^— .]  A  agreed  to  advance  money  to  B  from  time  to  time  up  to  a  certain 
amount  to  enable  B  to  carry  on  business ;  and  B  agreed  to  pay  interest  to 
A  on  the  average  balance  advanced,  and  also  to  divide  the  profits  after 
deducting  a  fixed  sum  for  expenses  ;  but  A  was  not  to  bear  any  Iosssl 
Hdd,  that  A  and  B  wero  not  partners  as  to  third  persons.  Smith  v.  KwigM 
(Dl.),  94. 

Saie  ftwn  one  partner  to  another.]    Sm  Insubancb,  891 

PARTY. 

2b  action  to  reetrofbn  urda/u^  fnunidpal  taaDaiion,]    See  Tazatioh,  964. 

7b  action  to  reetrain  unlantf^  nee  of  pubUe  eehool-houee.]  See  Public  Schooi.. 
HOUBB,  988. 

PATENTS. 

Statute  reetrieting  eale  qf,  wid,]  A  State  statute  requiring  vendors  of  paleat 
rights  to  procuro  a  certificate  from  the  county  clerk,  and  provided  that 
every  written  obligation,  the  consideration  of  which  was  a  patent  ri^t, 
should  contain  the  words  "  given  for  a  patent  right,"  and  that  such  obli- 
gation should  be  subject  to  all  defenses  as  if  owned  by  the  promisee, 
held,  unconstitutional  and  void  as  an  attempt  to  regulate  and  eontiol  bj 
State  legislation  a  matter  of  which  Congress  has  sole  Jurisdietlon.  HW- 
Uda  V.  Hunt  (HI.),  88,  and  note,  67. 

PAUPBRS. 

Oemmitment  of  pauper  children  to  induetrial  eehoole,]  See  OoamTumvAL 
Law,  708. 

PAYMENT. 

Mk  worthleee  negotiable  paper  —  mutual  mietakeJ]  A  negotiable  town  wdsr 
tnaafened  by  a  debtor  to  his  creditor,  for  the  purpose  of  paying  his  dsbl 
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tad  noelTvdIor  Hun  piqpoM^kakhputlM  mldt^  in«MdMlk->wiIl 
at*  opeMto  as  ft  fimjal,  it  At  tk«  time,  it  wm  wovIUmi  ior  4l»  «mukmi 
thftt  the  drawen  and  aeeeplor  luid  no  antkeritf  to  nek*  mr  Msept  It. 
Ifua^  ▼.  aSUeif  (Me.),  S67. 


POLICE  POWER. 

Limitation  of — retirioUoni  on  eemetor^  corporatUmt.]     See  Ck>Hin'ivuTioiiAL 
Law,  71. 

POWER. 


tf^^miil^immU^fimddm  J^ram  ehaHkMs  i<>rf%  j  Bgrtkeralee 
of  a  benevolent  aoeiet/,  a  earn  wai  pajabiie  iifon  tba  dentk^  a  annber. 
to  his  vidov,  children,  or  each  peinone  to  whom  he  might  haTO  dimKNwd 
of  the  mme  bj  will  or  aaeignment ;  and  if  there  ahoald  be  no  widow 
or  children,  and  no  diepoeition  by  will  or  aaaignment,  the  fond  ehonld  go 
to  the  permanent  fnnd  of  the  society.  A  member  died  unmarried  and 
without  issue,  and  by  his  will  gave  the  **  entire  lesidue"  of  his  *«  estate/' 
after  payment  of  debts  and  funeral  expenses,  to  his  three  sisteia.  SdA 
(1)  that  the  fund  due  ftom  the  society  was  not  assets  recoTerable  by  his 
administrator  or  executor,  but  only  the  subject  of  a  power ;  wtA  (9)  tihat 
the  wlU  wsAnot  an  e»»ielBe  of  the  power,  aad.  liMvfBre,  thie  tmoA  «Wt 
to  the  society.  Maryland  Mutual  BonoMimU  JHooi^  ▼.  drndimm  QttL^  9L 

By  ^hom  «Boreioed,'\    See  Trust,  86. 

PRBSUMFTiON. 
Ae  to  fMiiidiiiy  of  marriage.]    See  DivoBOX,  246. 

PROMISSORY  NOTE. 

See  NSGOTf  ABLB  IUVTBUMXHTi. 

PROXIMATE  AND  REMOTE  CAUSE. 
See  NsoLieBNOB. 

PUBUC  SALE. 
Agreomoni  not  to  bid  at,]    See  CoVTRAOt,  6. 

PUBLIC  POLICY. 
JfreomMt  i^toHdmi  awynsj's  safe  wid.]    ito  Oowmaov.d. 
flimUntiWsns  to  control  tra^,]    Soe  OaRTBAor,  171. 

PUBLIC  SCHOOL-HOUSE. 

1.  {ThltM^i  KM  of.]  The  use  of  a  public  sehool-house  Hdt  olh«r  than  sahool 
purposes  is  unlawful  and  may  be  enjoined  at  the  suit  of  any  o»e  hiiured 
thereby.    ^Mnesr  ▼.  Joint  School  Diatrict  (Kan.),  d6a 

%.  Jt^neHon  to reetram-^ party]  The  petition  for  an  injunotion  to festvai» 
the  use  of  a  public  schooi-houae  for  other  than  school  purposes,  alleged 
that  the  plaintiff  was  "  a  resident  of  the  school  distriet  and  a  tax  payer 
therein,  that  his  children  attended  school  in  the  said  school-house,  and 
that,  by  the  improper  use  of  the  building  complained  of,  the  books  of  his 
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ehUdiea  wore  torn,  tolled,  ourried  awaj,  loot  oad  ml^^loood,"  ola  JBWL 
that  pUintiil  showed  oach  a  pereonal  aod  piiTato  m  vrj  mm^  intoioot  •• 
woold  eiiablo  bim  to  matntatp  the  action.  Jb. 

QUIET  BNJOYMBNT. 

5m  CorssAJXT,  666. 

RAILROAD. 

1.  AgreemmU  limiHng  locaHon  of  tiUUiafu  —  iUegal  o^nltwcl.]  Lond  wm 
conye/ed  to  a  railioad  company  on  condition  that  it  ahovld  bnild  no  ata- 
tione  within  three  miles  of  a  certain  place.  HM,  that  the  conditloo  wss 
against  public  policy  and  void,  and  that  the  Tendor  was  not  onttUed  to 
lelief  for  a  breach  thereof.    St,  LtmU,  e$c,  R  B.  Co,  ▼.  Jfottsrs  (DLX  Itt. 

fL  Bight  €f  wxff  —  dinertian  tf  Mtream  —  otffsfmsnl  qf  damagei.]  An  asMss- 
ment  of  damages  for  land  taken  for  a  railroad  does  not  co^er  daaaages 
occasioned  to  the  owner  bj  the  diyersion  of  a  natnral  stream  of  watar, 
although  such  diyersion  is  necessary  to  the  proper  construction  of  the 

road-bed.    StodgMU  ▼.  Chicago,  eU„  R,  B.  Co,  (Iowa),  311. 

> 

JhOg  tow(¥rdtTupa9i0r,'\    See  Nbgliobnob,  113. 

BeU  of  lading  ^wrong^ieeuctf^  hgagetU,]    5m  Caxribb»  M^  6116b 

Failwre  to  traneport  goode,]    See  Damaobs. 

RATIFICATION. 
€f  eon^raet  made  on  Sundag.]    See  Sukdat,  161. 

REAL  PROPERTY. 
Pmrol  gift  tf.]    See  Qm,  67, 

REGISTRY. 

Cfdeedeamdmortgagee^deetrueUonof,]   See  l>matK  146. 

REMEDIAL   STATUTE. 
See  Gband  Jubt,  568. 

REMOVAL  OF  CAUSES. 

1.  To  UnUed  Stateeeourte — final  diepoeUion  of  eauee,]  Where  a  decieo  of 
the  trial  court  is  reyereed  on  appeal  and  the  cause  remanded  with 
direction  to  dismiss  the  bill,  the  cause  is  finally  disposed  of,  and  it  cannot, 
thereafter,  be  removed  into  the  Circuit  Court  of  the  United  States. 
Bogge  y.  WiUard  (111.),  77,  and  note,  79. 

5.  When  mag  he  had  under  act  of  1875.]    After  a  cause  has  been  once  tried  in 

a  State  court  and  a  yerdict  rendered,  it  cannot  be  removed  into  the  United 
States  Circuit  Court,  although  the  verdict  may  have  been  set  aside  lor 
error  and  a  new  trial  granted.    Oharydler  v.  Coe  (N.  H.X  467. 

6.  Seetian  688,  UniUd  Statee  Bee.  Stat,  not  repealed,]  Section  686  of  the  United 

States  Revised  Statutes,  providing  for  the  removal  of  canoes  at  any  tine 
liefore  trial,  from  State  to  United  States  courts,  on  the  ground  of  pre- 
judice or  local  influence,  is  not  repealed  by  the  act  of  Congress  of  ManA 
8,  1875.    Barb&r  v.  St.  Louie,  etc,,  B.  B.  Co.  (Iowa),  948. 
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FORUOV  GOBFO&ATIOHB,  609. 

BENT. 
Lim  tf  landiardftr.]    See  Lahdlobd  ahd  Txvaiit,  80. 

BBPLBVIN. 

Meaeure  of  damage,]  In  an  action  of  reploTin,  where  the  propertj  In  ooiitnK 
veny  haa  a  uaable  valae,  the  value  of  the  nae  of  aueh  property  darinip 
the  time  of  its  wiongf  al  detention  may  be  recovered  aa  proper  .  daoMigea. 
TandU  y.  Eingebwy  (Kan.),  282,  and  note,  284. 

RB8TBAINT  OF  TRADa 
Aetian  for  frreocA  nf  ^mlrace.]   Bee  Dajcaois,  581. 

BBTBOSPBGTIVB  LAW. 
Whai  <•.]    Bee  OcmwiTUTioirAL  Law,  491. 

RBVOCATION. 
€fwOl  dff  warrfaiw.]    B%e  Will,  164. 

ROAD. 
Bee  HiOHWAT. 

SABBATH. 
Bee  BuiiDtAT. 

SAFE  DEPOBFTB. 
AlptU^nollMuriftaiiibtofMaAM.]    iSsa  National  Basxb»  8& 

SALE. 

BkiHUe  offira/ude — '*  receipt  and  aeeeptance^'^Kehen  title  paeeee.]  Defend- 
ants verballj  ordered  lumber  of  plaintiflii,  to  be  taken  from  certain  lota 
designated  by  defendants  in  plaintiffs'  yard,  and  to  be  cut  by  plaintifik  into 
siaes  required  by  defendants  and  placed  on  plaintiflii'  dock,  and  notice  to 
be  given  to  defendants,  who  agreed  thereupon  to  take  it.  PlalntUfii  filled 
the  order,  placed  the  lumber  on  the  dock  and  gave  notice  to  defendants, 
as  agreed,  but  before  they  removed  it  it  was  accidentally  burned.  Held, 
that  the  contract  was  one  of  sale  under  the  statute  of  frauds ;  that  there 
was  no  receipt  and  acceptance  of  the  lumber  by  defendants ';  that  the  title 
thereto  had  not  passed,  and  that  defendants  were  not  liable  for  the  price 
agreed  to  be  paid.    Oaoke  v.  MiUard  (N.  T.),  619. 

H^  adndnietratar,  teho  may  eanduet,]    Bee  Administrator,  144,  and  note,  14fi 

€f  kend — d^floieney .]    Bee  Vbndor  and  Purchasbr,  700. 

SCHOOL. 
Of  reUgioue  eeet  -^exemption  from.]    Bee  Taxation,  S04. 

Bee  Public  School-bousb,  268. 
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JBfM<  qf,  on  naU  ^  corparathn.]    Sett  CoBMnusSM^  liL 
Ndenmrff  to  Mnifv.]    See  Gbahd  Jiwr.  9S9. 

Beidenee — dbinHan — ojfer  qf  marrioffe.'l  In  an  MtSoB  far  ■edncttoaog  tkt 
plaintUTB  daughter  and  servant,  eyidence  tliat  the  defendant  proeaied  an 
abortien  t»  be  tn^de  ts  i^miMlbte  in  aggratstiott  of  daaagea^  If  andk  fMt 
li  eha^ged  iii  the  dednfation ;  and  erltem  of  an  eflhr  df  inafftoge  bj 
tike  defiMidilM,  after  idUimlMvMit^t^  In  Ml  adflriin^  IFUa 

T.  Murtkmd  (111.),  100. 

SnVAllT. 
Ibwi  MMiol  e«<0y  d«M.]    Ae  Tjouatov,  ^Ok 
XtoftJajf/br.]    <8i0  MinnoiPAL  OoBFoniMnov,  464. 


Ibnilir  lo,  dieekmr/tee  Uem  ef  ememdim^    See  Tshiibb*  WL 

1.  MpuUmg  drunkemneee  to  a  de^nfmrn,}  Weida,  ehaigiag  a  dmgTBMn  with 
dmnkennees^  when  spoken  of  and  concerning  him  in  his  offloe  or  calliog, 
are  aetlonabtejiM'Is.    Etiifner  y.  QnkleH  (fMt),  M, 

fL  Damagee  —  eeidenee  of  peeumarff  abUUif,]  In  an  action  where  pnnitiTe 
damages  ma/  be  allowed,  eTidenoe  of  the  defendant's  peonniaiy  abUltj  is 
admisiible.  lb. 

&  Aemplarjf  damagee,}  It  is  not  enor  to  refuse  to  charge  the  Jury,  that  if 
the  defendant  without  reasonable  cause  believed  the  charge  to  be  tme^ 
they  could  not  award  exemplarj  damages,  where  there  is  etidenoe  tend, 
ing  to  sliow  that  lie  uttered  the  words  in  a  wanton  and  reokleMi  man- 
ner«  J5. 

4  Worde  impuiing  ireepoM  on  real  e^aU.]  The  words  "A  stole  windowa  from 
B's  house  "  are  nut  in  their  ordinary  sense  actionable  as  inmutlng  either 
laroenj  or  an  act  of  malicious  trespass  upon  real  estate.  Wing  t.  Wimg 
(Me.),  548. 

!L  Juet^fleatum,]  In  an  action  for  slander  in  calling  a  woman  "  a  whore,"  proof 
that  she  had  sexual  Intercourse  with  her  affianced  hunband  before  mar- 
riage does  not  amount  to  a  JnstlficaUon.  5AssA€y  ▼.  OMag  (lewa),  IM,  emA 
note,  889. 

01  EMdenee  of  reputation,}  In  an  action  for  slander  in  calling  a  woman  "  a 
whore/'  there  was  eridence  that  plaintiff  had  sexual  intercourse  with  her 
affianced  husband  before  marriage,  and  also  tending  to  show  that  she  mads 
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an  indeoent  exposaxe  of  her  pefMA»  uul  otherwue  oonduetad  henelf  in  a 
lioentiouB  mumer  HM^  t]n4  •vUbnot  wm  admiflsible  to  show  that 
phdntiff's  general  reputation  for  ehaatity  wae  good.  lb 

MM^nce  in  aOion  f&T'^tecordi  im  another  ttUt,]    See  EymmoB,  98. 

STATUTE. 

Mpeaehment  ef,  2f  eonemi  ofpartiee.]  The  court  will  not  act  upon  the  adiyiia- 
alon  of  pcftlee  tliat  a  statute  haa  not  been  paaeed  in  the  manner  required 
bjr  the  Constitution.  Such  fact  must  be  shown  either  by  the  printed  Jour- 
Mla  or  the  eertiflcate  of  the  seeretarf  of  State.  Bippd  ▼.  Bre^muet 
{m.).  70. 

STATUTE  or  FRAUDS. 

1.  FsrM  ffiowtju  ffind§mni$if  to  a  furi^,]  A  pnaalMof  iadeauiity  by  mm 
of  a  parly  to  an  obligation  to  lnd«ee  another  to  become  sursity  thereon, 
beiag  a  promlae  to  tmtmw  for  the  defkult  of  another  person,  If  not  in 
writing,  is  void  under  the  statute  of  frauds.    FerreU  ▼.  MemmM  (Ohio), 


3. .]  But  If  a  surety  on  an  obligation,  upon  his  promise  of  indenmity,  pro- 
cures another  to  become  surety  with  him  on  the  same  instrument,  the 
promise  is  not  within  the  statute,  for  the  indemnity  promised  Is  to  secure 
his  own  default.  R, 

• 

8. .]  A  surety  on  an  administration  bond,  by  his  agreement  of  indemnity, 

induced  another  to  sign  the  same  bond  as  surety  with  him.  Hdd,  that  the 
agreement,  though  not  in  writing,  was  valid  and  binding  es  between  the 
parties  to  the  agreement.  ]h. 

4.  Ea^itmtien  ef  wneineewihium after  hrea6k,'\  A  wfittonaMmorandttnof  avarbal 
eootraet  was  ms4ie  after  a  breaeh  of  the  contract,  but  befopt  aetion  for  the 
breach .  It  was  antedated  as  an  original  eontiact  of  the  date  of  the  Terbal 
Qontiact  first  made.  Heid,  that  the  memorandum  was  sufi^dent  to  satisfy 
the  statute  of  frauds.    BM  ▼.  Muwroe  (Me.),  571. 

9,  VerMafpreemeeUioreet(imduwilU$naeei0we^^  Plaintiff  made  an  abaolute 
written  assignment  of  his  interest  in  a  land  contract.  HeU^  that  parol 
OTidenoe  was  not  admissible  to  prove  that  the  assignment  was  afterward 
rewtnded  or  agveed  to  be  held  as  securi^  for  debts  due  from  the  assignor 
to  the  Msignee.    Biekatrdeen  v.  Jeikne^  (Wie.),  711^. 

Betoppel  in  paie  eannoi  operate  U  Pramefer  Ms.]   See  Ewotriu*,  MS. 

See  Salb. 

STOCK. 

Of  munieipalcarporati(me^taaDati(m  of.]    See  Mitkicipal  CoRVO&ATioifS,  14. 
diafe(?r%pH9ntO'-^henvoideondUi9naieubemij^^      Sm  OoBFOBAtrinr,  IM. 

BaUmentof.]  /S^  Bailmbnt,  828. 

STOCKHOLDER. 

In  noHanaltMnk,  tehen  pledgee  of  stock  liable  as.]    See  KatkmIal  Bahk,  47. 
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STREET. 
8&e  Hi«HWAT. 

dUBSCBIPTIOll. 
fV  parparaU  Jtoeib—  eondiUontU.]  See  OoBFORATnnr,  199l 

BUKDAT. 

1.  NoU  eeucuUd  on — deUom^J]  A  piomiaaoiy  note  wm  signed  on  Bnndaj,  bnt 
not  deliyered  until  Monday.    HM,  valid.    ESng  ▼.  ^0mitkff(m.\  181. 

%,  Aeiianfor  moneif  loaned  an.]  An  action  cannot  be  maintained  to  lecover 
money  loaned  on  the  Lord's  day.     Meader  ▼.  WhUe  (Me.),  6S1. 

8UBETIB8. 

(hntHbuHan,]  PlaintifTand  defendant  were  safeties  upon  a  pramlsnoij  note 
which  the  maker  teiled  to  pay  at  matnilty.  Action  therson  having  been 
brought,  plaintiff  paid  the  note  beloie  Judgment  and  brought  this  acticn 
for  contribntion.  Eeld,  that  he  was  entitled  to  reoorer  although  these  ex- 
isted a  good  defense  to  the  note,  he  being  ignorant  of  the  fiust  and  havl^ 
acted  in  good  faith  and  without  negUgenoe.    Hiekborn  ▼.  FieUker  (Me.), 


Verbal  promiee  to  indemnify,]  See  Statutb  or  Fbauds,  896. 

2b  neffoikMe  inetrumeiU^  token  not  dieeharged  dy  flramd  of   sisjhiri.]  Sm 


NbOOTIABLB  iHSTBUlCailT. 

TAXATION. 

1.  To  pay  wrid muiMped  honde^right  of  SUUe  to  medtUain aeHen  to  remrakt 
eoUeeiion  of]  An  action  does  not  lie  in  the  name  of  the  State  at  the  tela* 
tlon  of  the  attomey-geneTal  for  an  injunction  to  restrain  the  eoUeetion 
of  a  tax  IcTled  to  pay  yoid  bonds  issued  by  a  public  (sduMd  district) 
corporation.    State  ▼.  MeZjaughUn  ( Kan.),  964. 

%  MsempiUmJ^rom—eonetUfatonal  limitaiione.]  The  Constitution  of  a  State 
]NK»Tided  that  "  such  property  as  the  general  assembly  may  deem  nee> 
essary  for  schools,  religious  and  charitable  purposes  may  be  exempt  from 
taxation.*'  EM,  that  only  such  property  could  be  exempted  as  was 
actually  used  for  the  purposes  named  in  the  Constitation ;  and  that 
there  could  be  no  exemption  of  lands  held  for  profit  merely,  although 
such  profit  was  dcToted  to  educational,  religious  or  charttaUe  purposes. 
ITorthweetem  UnieereUy  ▼.  People  (111.).  187. 

« 

S.  E/Mimptien  from  — eehoci  of  religioue  taete.]  A  statutory  exemption  from 
taxation  of  school-houses  and  seminaries  of  learning  extends  to  such 
as  are  founded  by  a  particular  religious  sect  for  instructions  according 
to  its  doctrines.     Warde  ▼.  Mdneheeter  (N.  H.),  804. 

4.  Set^hg  town.]  A  town  summoned  as  trustee  or  garnishee  of  an  IwUfid- 
ual  cannot  set  olT  taxes  sssesscd  by  it  on  him  against  the  debt  duo  from 
it  to  him.    JKUord  ▼.  OZerA  (N.  H.),  488. 

ft  When  tam  cannot  he  reeoured  book  —  uneonHttuHonal  law.  A  tax  was  as. 
sessed  on  land  under  a  statute  afterward  decided  to  be  unoonstitutloaaL 
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Prior  to  aneh,  decbdon  the  owner  paid  the  tax,  under  protest,  to  prevent 
m  threatened  tale.  HM,  that  the  payment  waa  Tolnntarj  and  that  the 
money  eonld  not  be  recovered  back.  De&oU  v.  MarUn  (Mich.),  61d,  and 
naie,  519. 

6.  Otoud  an  iUU,]  A  sale  of  land  for  taxes  laid  under  an  nnconstltatlonal 
law  does  not  constitate  a  doad  upon  the  title ;  and,  therefore,  payment  of 
Bach  taxes  to  prevent  a  sale  is  voluntary,  though  made  under  protest, 
and  cannot  be  recovered  back.  lb. 

Cf  national  bank  $toek.]    See  National  Bank,  1. 

Bight  of  municipal  earparation  to  tax  its  own  bonds,]  See  Muhioipal  Gqbfo- 
BATioir,  14 

F^r  the  paifmmt  of  irregtilar  muhieipal  bondt  —  reetraint  of]  8m  MuinoxPAL 
BOHDS,  141. 

€f  murphu  capital  of  national  banke.]    See  Kattohal  BAinn,  410. 

See  AB8B8SMS2VTB  FOB  LOCAL  iMFBOVUnTTB. 

TENANT. 
See  Landlobd  ahd  Tsvast. 

TBNDEB. 

fb  tkmiif  4/  amount  of  ecMOoHon  dUehargee  R/en,]  Where  an  eoMentlon  has 
been  levied  on  goods,  a  tender,  by  the  Judgment  debtor  to  the  officer  holdr 
ing  the  execution,  of  the  amount  due  discharges  the  lien  of  the  execution, 
and  a  subsequent  sale  under  it  is  unlawful,  and  rendeie  the  Judgment 
creditor,  having  notice  of  the  tender,  liable  in  trover.  T^famiff  v.  8L 
John  (N.  T.),  619. 

TOBT. 
When  moff  ho  waimd  and  aommpoU  brought.]    Be*  Aomnr,  989,  and  noto^  919. 

TRADE. 
Chmkmatiion  wrid,  againot.]    See  Oomtracts,  171. 

TBADE-MABK. 

Auignmoni  i/.]  The  mere  sale  of  a  trade-mark,  apart  from  the  article  to 
which  it  is  affixed,  confers  no  right  of  ownership ;  but  where  a  trade- 
mark is  used  to  designate  the  place  and  person  by  whom  certain  goods 
are  manufactured,  the  right  to  such  trade-mark  passes  to  the  purchaser 
upon  the  sale  and  transfer  of  the  business  and  mannftetory  at  whiok  tlio 
goods  are  made.     WitAaue  t.  Broun  (Md.),  44 

TRANSFER  OF  GAUSSa 
See  Rbmotal  or  Gaubbb. 

TRESPASS. 

Buig  of  ToSI/road  oompan^  Umard  one  unkn^fiOlg  on  Ho  traok,]    Boo  Jfmsss 
119. 
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f^rmdMttt*- 

« 

TRIATi 

iSM  Vbrdict. 

TRUST. 

Fow&r — ''legal  MpmemiaUw/'}  A  deed  of  trust  gave  a  poww  to  the  troctM 
'*  or  hlB  legal  repreeentatiTe/'  to  aell  the  property  oonye/ed  bj  the  deed 
on  default  of  pajnaent  of  the  debts  for  which  it  waa  conveyed  aa  eeeoritj. 
Held,  that  the  power  could  not  be  exerdaed  by  the  adzniniatimtor  of  the 
traatae  but  only  by  hia  aaeoeMK)r  in  the  troat.  Wmmeoke  ▼.  LmmttM  (QLX 
85. 

TBU8TEB& 

Wh&n  UdbU  a$  prinMpal,]    ^Sm  Nbqotiablb  IvBTBinfMBTa,  17ll»  177. 


ULTRA  VIRES. 
Power  of  hank  to  take  collateral  eeeuriUet,  etc.]    See  Natsoval  Baas,  38. 

UNITED  STATES. 
Jfoy  takepropertp  ieiMn  iSMtf.}    See  BMDrBNT  Doicazir. 

IfSUHT. 
1.  Pirn  ef,  jMrasnol.}    The  plea  of  uaoiy  lea  pawnnal  pMikig% aad  II  tl« 


debiflv  daolinea  to  avail  hinuelf  of  it,  ni»  atmigar  to  the 
PrUeheM  v.  MliekeU  (Kan.),  887,  aad  nete,  980. 

Si  Beeend  mmigagee.']  A  eaoond  moirtgagee  cannot  plead  mmuj  In  a  piiaa  Bort- 
gafa  either  to  delaat  or  poa^Kme  ito  liaa.  Jh. 

See  Conflict  or  Lawb,  664. 

VAGRANTS. 
^tMeiititeni  ^  io  iieiiiuitriai eehoe^^    See  OtMmiTvnoHai*  IiAW»  TB8l 

VENIRE. 
See  Gbavd  Jury. 

VENDOR  AND  PURCHASER. 

D^/leiene^  in  land  eold — toAere  action  liee  to  reeaeer  Jbr.]  Where  a  eotttnet 
for  the  aale  of  land  la  fully  executed  and  the  purehaae-money  paid,  the 
vendee  cannot  recover  for  a  deficiency  in  the  quantity  of  land  wtthoat 
proof  of  fhiud  or  of  mutual  mistake.  While  the  deficiency.  If  great, 
Ifl  evidence  of  fhtud,  it  is  not  conclusive.  KreUer  v.  Bomberger  (Fsnn.), 
750. 

VERDICT. 

Upon  an  indietment  charging  different  offeneee.]   A  general  verdict  of  *'  Guilty" 
upon  an  indictment  containing  two  counts,  one  for  stealing  a  horse,  and 
the  other  for  receiving  a  horse,  knowing  the  same  to  have  been  stolen,  is 
error,  and  entitles  the  prisoner  to  a  venire  de  novo.    State  v.  Jekneen  (N 
C).  666. 
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▼OLUMTABT  CONTBTAJKm 

8m  Gift,  54. 

VOLUNTABT  PAYMSNT. 
1P9MiL]    8m  Tazatiov,  619,  andnoCtf. 

WATEB4X>nB8]L 
Mmwkm  4/«  h^raiSkroad ^ damage  f or :\    See  Raxlboad^SIL 

WAT. 
Am  HiQflWAT. 

WIDOW. 

1.  Mlgkt  af,  to  twmlwi  hmtm^  The  right  of  »  wldeur  toMmIn  hi  lh«  ima- 
■IwiJiimae  of  her  deceMed  hvabuid,  aa  provided  bj  fltetate,  b  Bot  VMlrieted 
to  a  peitonal  eontlBiiaaoe  in  the  honae  meioly.bvt  ahe  la  entttlod  to  a 
naaonable  enjoyment  of  the  powewion  of  the  piemliea,  and  ma/,  there- 
lore,  either  peraonallj  oeeapy  them  or  die  may  rent  them,  aa  ahe  ma/ 
deem  beat  promotiye  of  her  comfort.    Oongefr  y.  Atwtod  (Ohio),  SOd. 

%  — ~]  •  If  the  admlaiatiator  of  her  huabaad'a  eataie  aMomea  to  control  the 
manalon^hooae  of  the  decedent,  and,  denying  the  widow'a  light  to  the 
poaaeacion  thereof,  rents  it  to  another  peraon,  the  widow  la  entitled  to  the 
rente  received  \sj  him  during  the  period  ahe  la  entitled  to  remain  in  the 
premiaea.  lb, 

&  AeUan  against  adminiiiraiorfor  rente,]  If  the  adminlatrator  haa  collected 
the  renta  to  which  the  widow  ia  ao  entitled,  and  haa  appropriated  them 
to  the  pajrment  of  debta  due  from  hia  inteatate,  ahe  may  elect  to  charge 
him  in  either  hia  peraonal  or  repreaentatiTC  character,  and  he  cannot  de- 
feat a  reeovei/  by  her  in  an  action  agaiaal  him  in  hia  lepieaantatlve 
capacity,  on  the  ground  that  he  ia  petannaHy  liahle  therefor.  A 

4  LidbUUif  of  admMtiratar/at  rente  wdaM(^Mif  aaflNted.}  An  admlaiataalor 
who,  without  authority,  coUecta  vanta  of  hia  inteatate'a  real  eatata,  and 
uaea  them  aa  aaaeta  in  paying  the  debta  of  the  eatate,ia  liable  to  the  party 
entitled  to  atich  rente,  and  he  may  recover  the  amount  thereof  of  the 
adminiatrator  in  hia  repieaentatlve  eharaeter.  lb. 

SUiimterjf  attammee  to.]    See  AoMiNiafntATiON,  149. 

WILL. 

1.  (^  iridow,  reeoeaUtm  of  ,hg  eyheequent  marriage.]  A  widow,  having  children, 
made  her  will,  married  again  and  died  without  iaaue  by  her  aecond 
huaband.  Hdd,  that  her  will  waa  not  revoked  by  implication  of  law  on 
her  aecond  marriage,  nor  by  a  atatute  paaaed  after  her  marriage,  which 
enacted  that  marriage  ahould  revoke  a  prior  will.    In  re  TtUler  (111.),  164. 

%  WUnsee  to —  executor  maig  he.]    The  executor  named  in  a  will  ia  a  com- 
petent   atteating  witneaa  thereto,  where  he  haa  no  beneficial  intereat 
therein  other  than  the  commiaaion  on  the  eatate  allowed  by  law  for  hia 
aervlcea.    StowaH  v.  Barriman  (K.  H.),  406. 

VoL.xxn.— loa 
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8.  Bwrd0n  qf  prw^f  on  probais  tf.]    Tlw  pwtjr  who  al&mui  that  m 
duly  Mid  Uwf nil/  ezeeated  bM  the  bniden  of  piool^  mmI  Iim, 
fore,  tho  right  to  open  And  doee  a  trial  of  its  yaliditj.    Bmrdff  ▼.  MtrrUl 
(N.  H.).  441. 

4  Opiniani  of  rumrprofemional  witiMtMf  at  to  mmU^  of  tstkUar.]  UpoD  the 
isBue  of  a  testator's  sanity,  non-profeselonal  witnesses,  although  not  sab* 
soribing  witnesses  to  the  will,  may  testify  to  their  opinions  in  repaid 
to  the  testator's  sanity,  foonded  upon  their  knowledge  and  obsui  latfan 
of  his  appeaianoe  and  oondaet.  75. 

ft.  Ikvm  to  i9(^s  —  ^oei  <tf  dioorM.]  J.  B.,  being  about  to  many  &  J.,  made 
his  will  as  follows:  "  I  give  and  beqneath  to  my  intended  wife,  S.  J., 
Uie  sum  of  $1,000,  to  be  paid  her  within  one  year  after  my  decease,"  and 
directed  the  residue  of  his  property  to  l>e  equally  dirided  among  his 
children.  Boon  after  the  marriage  the  wife  abandoned  her  hnabaad, 
who,  for  that  reason,  in  due  time  pro^xired  a  dlToroe.  IMd,  that  the  will 
being  positive  and  unconditional,  B-.  J.,  after  the  death  of  the  tmatalot, 
without  a  revocation  of  the  will,  was  entitled  to  the  legacy  aeeovfiig  to 
the  terms  of  the  wilL    O%ar<(0nT.iliS^  (Ohio),  807. 

WITNB88. 

JndonorofncU — eam$y(4  impeathoon9iidoraUon.'\  The indower of  a  a^gptisbis 
instrument  is  not  a  competent  witness  to  impeach  its  conddsnilen. 
DewepY,    ir<irfiiMr(Ill.),  91,andnoC6,08. 

IfonrprofBuUmal  wUne9$e$  odmiuSbiU  on  quotUon  iff  mmit$.\    8m  Wiu%  4CL 

To  will,  eoMciOor  may  he.]    8$e  Wtu^  408. 

WOBDa 
"  Jfior  oonoiMm."]    8oo  Pabdon,  876. 
^  Any  persm.'*]    See  Ahdcalb. 
"  OonUUned  in,"]    See  Ihbubavob,  948. 
'' Ibr  b&M^  of  wife  and  ekOdren:']    See  UmaBAMOk  BBS. 
"'LeyalrepreeetUatieee.'']    SmTbubt,86. 

"Liemm,  tarn  and  regtdaU,**]    See  Muhioipal  OcagoaATM,  t8L 
**  BeeoiBi  andaeeeakmee.^'l    See  Saui  818l 
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